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This  section  ol  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  arxl  l^al  effect,  most  of  vvhich 
are  keyed  to  and  corAfied  in  the  Code  of 
Federal  Regulations,  which  is  pubished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superinlendenl  of  Documenis.  Prices  of 
new  books  are  fisted  in  the  Ttrst  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricuttural  Marketing  Service 

7  CFR  Part  905 
[Docket  »4o.  FV93-«06-6nR) 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Finalize 
Revised  Special  Purpose  Shipment 
Exemption  Provisions  for  Organic 
Citrus  Fruit 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  flnal  rule,  without  change,  the 
provisions  of  an  interim  final  rule  to 
redefine  the  term  “Special  Purpose 
Shipper”  to  mean  those  persons  who 
handle  dtrus  fruit  which  is  certified  as 
organically  grown  under  Florida  law, 
and  requires  such  persons  to  certify  that 
they  will  limit  ^ipments  of  such  ^it 
to  outlets  handling  organically  grown 
fruit.  This  final  rule  more  precisely 
define.s  crganically  grown  Florida  citrus 
fruit,  and  is  designed  to  increase  the 
market  for  organic  shipments.  The  rule 
was  unanimously  recommended  by  the 
Citrus  Administrative  Conunittee 
(committee),  the  agency  responsible  for 
local  administration  of  the  marketing 
order. 

EFFECTIVE  DATE:  September  26. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
DC  20090-6456;  telephone;  202-720- 
5127;  or  William  G.  Pimental,  Southeast 
Marketing  Field  O^ce,  USDA/ AMS, 
P.O.  Box  2276,  Winter  Haven,  Florida 
33883;  telephone:  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  87  and  Marketing  Order 


No.  905  (7  CFR  Part  905)  regulating  the 
handling  of  oranges,  grape^it. 
tangerines,  and  tangelos  grown  in 
Florida,  hereinafter  referi^  to  as  the 
order.  This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  |7  U.S.C  601-674], 
hereinaftOT  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12868. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  final  rule  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Searetary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
emy  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  hill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  iihpact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  .statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  100  Florida  citrus 
handlers  subject  to  regulation  under  the 


marketing  order  covering  oranges, 
grapefinit,  tangerines,  and  tangelos 
grown  in  Florida,  and  about  11,000 
growers  of  these  citrus  fruits  in  Florida. 

Small  agricultural  service  firms  have 
been  defined  by  the  Small  Busines.s 
Administration  [13  CFR  121.601)  as 
those  having  annua)  receipts  of  l^s  than 
$5,000,000,  and  small  agricultural 
growers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 

A  minority  of  these  handlers  and  a 
majority  of  the  growers  may  be 
classified  as  small  entities. 

An  interim  final  rule  was  issued  on 
May  18, 1994,  and  published  in  the 
Federal  Register  [59  FR  26927,  May  25, 
1994],  with  an  effective  date  of  May  25, 
1994.  That  rule  amended  §§  905.146, 
905.147,  and  905.148  of  the  rules  and 
regulations  in  effect  under  the  order. 
That  rule  provided  a  30-day  comment 
period  which  ended  June  24. 1994.  One 
comment  was  received. 

Mr.  Joseph  B.  Procacci,  Assistant 
Chairman,  National  Association  of 
Perishable  Agricultural  Receivers,  filed 
a  comment  in  support  of  the  revisions. 
He  supports  the  revision  in  the 
regulation’s  definition  of  Spiecial 
Purpose  Shippers  to  include  Florida’s 
new  certification  process  of  organic 
producers.  He  stated  it  is  crucial  in 
preserving  the  integrity  of  the  organic 
citrus  industry.  He  also  expressed 
support  for  the  regulation’s  requirement 
that  such  shippers  also  certify  that  they 
will  limit  organic  shipments  to  organic 
outlets. 

The  order  for  Florida  citrus  provides 
for  the  establishment  of  minimum  grade 
and  size  requirements.  The  minimum 
grade  and  size  requirements  are 
designed  to  provide  fresh  markets  with 
fruit  of  acceptable  quality,  thereby 
maintaining  consumer  confidence  for 
fresh  Florida  citrus.  This  helps  create 
buyer  confidence  and  contributes  to 
stable  marketing  conditions.  This  is  in 
the  interest  of  producers,  packers,  and 
consumers,  and  is  design^  to  incuease 
returns  to  Florida  citrus  growers. 

The  cultural  practices  of  producers  of 
organically  grown  citrus  differ  from 
normal  industry  practices.  Because  of 
these  differences,  organically  grown 
fruit  is  usually  required  to  meet  a 
different  grade  standard  under  the 
marketing  order.  This  grade  standani 
pertains  only  to  the  external 
riiaracteristics  of  the  fruit,  not  the 
interna)  quality. 
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The  diHerent  grade  standard  is 
needed  to  facilitate  the  marketing  of 
organic  citrus.  There  are  indications  that 
organically  grown  citrus,  from  a 
marketing  standpoint,  are  a  different 
commodity  than  conventionally  grown 
citrus.  Organic  citrus  generally  has 
higher  external  damage.  Organic  fruit 
for  the  most  part  is  market^  difrerently, 
is  not  mixed  with  non-organic  fruit, 
appeals  only  to  certain  consumers,  and 
is  in  many  respects,  a  specialized 
commodity. 

The  interim  final  rule  also  more 
precisely  defined  organic  fiuit,  and  the 
type  of  market  outlets  which  organically 
grown  fruit  could  be  sold  in,  from 
certain  requirements  imposed  under  the 
order.  These  changes  were  unanimously 
recommended  by  the  committee  at  its 
November  16. 1993,  meeting. 

Sections  905.146,  905.147,  and 
905.148  of  the  regulations  provide  terms 
and  conditions  under  whi^  shippers 
may  ship  organically  grovm  Florida 
citrus  fruit,  as  Special  Purpose 
Shippers,  with  a  conditional  release 
fiem  certain  grade  requirements  issued 
under  §905.52  of  the  order. 

When  the  provisions  concerning 
special  purpose  shipments  were  made 
effective  in  1978,  there  were  no  laws 
governing  organic  fiuit  and  vegetable 
growers  in  Florida.  A  "Special  Purpose 
Shipper"  was  defined  imder  the 
marketing  order  as  one  who  had 
certified  Uiat  they  would  handle  only 
citrus  fiuit  which  they  knew  from  their 
own  personal  knowledge  was  produced 
on  trees  on  which  only  compost,  non- 
acidulated  fertilizer  such  as  rock 
phosphate,  dolomite,  or  ground 
limestone  is  used,  and  to  which  no 
chemical  insecticide  or  fungicide  had 
been  applied.  However,  the  State  of 
Florida  now  requires  all  organically 
grown  fiuits  and  vegetables  to  be 
certified.  Accordingly,  the  committee 
has  recommended  redefining  the  term 
“Special  Purpose  Shipper”  in  §  905.146 
to  mean  a  person  who  handles  Florida 
citrus  fruit  that  is  certified  by  a  Florida 
Department  of  Agriculture  and 
Consumer  Services  licensed  certifying 
agent  as  orgcmically  grown  under 
Florida  law.  This  definition  reflects  that 
organic  fiuit  has  been  certified  under 
Florida  law,  and  also  provides 
additional  assurance  Uiat  shippers 
claiming  organic  status  and  utilizing  the 
grade  standards  for  organic  fiuit  qualify 
to  do  so. 

Under  Florida  law,  the  Florida 
Department  of  Agriculture  and 
Consumer  Services  licenses 
independent  third  parties  to  act  as 
certifying  agents  Growers  who  intend  to 
sell  organic  fiuit  make  an  application  to 
a  certifying  agent.  The  certifying  agent 


inspects  and  certifies  a  grower’s  acreage 
as  being  in  accordance  with  Florida  law 
and  issues  the  grower  a  certificate.  The 
certificate  number  is  transferred  to  a  trip 
ticket  which  accompanies  any 
shipments  of  fiuit  grown  on  the  certified 
acreage.  When  the  handler  receives  the 
shipment,  a  copy  of  the  trip  ticket  is 
provided  to  the  state  inspector 
indicating  that  the  fiuit  is  certified 
organic  and  can  be  packed  using  the 
applicable  organic  grade  standards. 

The  committee  also  recommended 
that  §905.146  be  revised  to  require 
Special  Purpose  Shippers  to  certify  that 
they  will  limit  their  shipments  of 
organically  grown  citrus  fiuit  to  outlets 
handling  organically  grown  fiuits.  The 
interim  final  rule  replaced  the 
requirement  that  only  outlets  registered 
and  approved  by  the  committee  could 
receive  such  fiuit  and  ended  the 
requirement  that  receivers  of  special 
purpose  shipments  complete  the 
applicable  sections  of  the  Report  of 
Special  Piupose  Shipments  form. 

The  language  in  §§905.146, 905.147, 
905.148  concerning  Certificates  of 
Privilege  is  being  revised  for  clarity,  and 
procedural  safeguards  are  being  added 
to  §  905.147(c)  dealing  with  suspensions 
or  denials  of  Certificates  of  Privilege. 

This  rule  reflects  the  committee’s  and 
the  Department’s  appraisal  of  the  need 
to  finalize  the  revised  exemption 
provisions  for  special  purpose 
shipments,  as  specified.  The 
Department’s  view  is  that  this  rule  may 
have  a  beneficial  impact  on  growers  and 
shippers  of  organic  citrus  fiuit. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35],  the  information  collection 
requirements  that  are  contained  in  this 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  OMB 
number  0581-0094.  This  action  will 
reduce  the  reporting  burden  on 
approximately  95  receivers  of  special 
purpose  shipments  of  Florida  citrus 
completing  a  section  of  the  Report  of 
Special  Purpose  Shipments  form,  taking 
about  .04  hour  to  complete  each  report. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee’s  recommendation,  and 
other  available  information,  it  is  found 
that  finalizing  the  interim  final  rule, 
without  change,  as  published  in  the 
Federal  Register  [59  FR  26927,  May  25, 
1994|  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 


List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements.  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  905  is  amended  as 
follows; 

PART  905— ORANGES,  GRAPEFRUIT. 
TANGERINES.  AND  TANGELOS 
GROWN  IN  FLORIDA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  905  which  was 
published  at  FR  59  26927,  on  May  25, 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated;  August  22, 1994. 

Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  94-21085  Filed  8-25-94;  8:45  am) 
BILUNQ  CODE  3410-02-P 


7  CFR  Parts  907, 908,  and  910 
[Docket  No.  FV94-907-21 

Termination  of  Provisions  of  Marketing 
Orders  907, 908,  and  910;  Navel  and 
Valencia  Oranges  Grown  in  Arizona 
and  Designated  Parts  of  California; 
Lemons  Grown  in  California  and 
Arizona 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Termination  order. 

SUMMARY:  This  document  terminates  the 
Federal  marketing  orders  regulating  the 
handling  of  navel  and  Valencia  oranges 
grown  in  Arizona  and  designated  parts 
of  California  and  lemons  grown  in 
California  and  Arizona.  The  Secretary  of 
Agriculture  has  found  that  these 
marketing  orders  no  longer  tend  to 
effectuate  the  declared  policy  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  In  a  press  release  issued  on 
May  16, 1994,  the  Department  of 
Agriculture  announced  the  intention  to 
terminate  the  orders  for  Califomia- 
Arizona  navel  oranges.  Valencia 
oranges,  and  lemons,  noting  the  division 
and  turmoil  in  the  industry  and  that  the 
programs  are  not  functioning  as  they 
should. 

EFFECTIVE  DATE:  August  26.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christian  Nissen,  Marketing  Specialist. 
Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  Room  2522- 
S,  P.O.  Box  96456,  Washington.  DC 
20090-6456;  telephone:  (202)  720-5127; 
or  Maureen  Pello,  California  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch.  F&V,  AMS, 
USDA.  2202  Monterey  Street.  Suite 
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102B,  Fresno,  California  93721; 
telephone:  (209)  487-5901. 
SUPPLEMENTARY  INFORMATIOM:  This 
action  is  governed  by  the  provisions  of 
section  608c(16)(A)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  IJ.S.C.  601-6741,  hereinafter 
referred  to  as  the  “Art.” 

Mariceting  Order  Nos.  907  and  908  (7 
CFR  Parts  907  and  908),  as  amended, 
regulate  the  handling  of  navel  and 
Valencia  oranges  grown  in  Arizona  and 
designated  parts  of  California. 

Mariceting  Order  No.  910  (7  CFR  Part 
910),  as  amended,  regulates  the 
handling  of  lemons  grown  in  California 
and  Arizona. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  termination  order  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  It  is  not  intended 
to  have  retroactive  eflect.  This  action 
will  not  preempt  any  state  m  local  laws, 
regulations,  or  policies,  unless  they 
present  an  ineccmciiable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  60ac(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provisitm  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  of  the  petition.  Alter  t.he 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Art  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  cr  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Seoelary’s  ruling 
on  the  petition,  provided  a  biU  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereundc^r,  are 
unique  in  that  they  are  Imnighf  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  140  handlers 
of  navel  oranges.  125  handlers  of 
Valencia  oranges,  and  70  handlers  of 
lemons  who  were  subject  to  regulation 
under  the  respective  marketing  orders 
and  there  are  approximately  3,750 
producers  of  navel  oranges,  3,700 
producers  of  Valencia  oranges,  and 
2,000  producers  of  lemons  in  the 
regulated  areas.  Small  agriculun^l 
service  firms  have  been  defined  by  the 
Small  Business  Administraticm  |13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  handlers 
and  producers  of  Califomia-Arizona 
navel  oranges,  Valencia  oranges,  and 
lemons  may  be  rtassified  as  small 
entities. 

Marketing  Order  No.  907  has  been  in 
effect  since  1953,  Marketing  Order  No. 
908  since  1954,  and  Marketing  Order 
No.  910  since  1958.  When  order 
authorities  were  utilized,  the  orders 
provided  for  the  establishment  of 
weekly  volume  regulation  and  size 
requirements.  In  addition,  the  marketing 
orders  authorized  marketing  research 
and  development  and  provided  for 
reporting  and  reeordk^ping 
retirements  for  affected  handlers. 

This  action  terminates  the  provisions 
of  the  marketing  orders  legulating  the 
handling  of  navel  and  Valencia  oranges 
gro'.vn  in  Arizona  and  designated  parts 
of  California  and  lemons  grown  in 
California  and  Arizona. 

On  May  16, 1994,  the  Deputy 
Secretary  announced  in  a  press  release 
that  it  was  the  Department’s  intention  to 
terminate  the  marketing  orders  for 
Califomia-Arizona  navel  oranges, 
Valencia  oranges,  and  I«non.s.  The 
decision  noted  the  division  and  turmoil 
in  the  industry  surrounding  the 
Califomia-Arizona  citrus  orders.  The 
press  release  stated  that  there  is  a  clear 
indication  that  the  programs  are  not 
working  as  they  should. 

The  Califomia-Arizona  citrus  orders 
have  been  mariced  by  industry 
divisiveness  and  widespread  order 
violations.  In  an  effort  to  reach  a 
satisfactory  resolutiem  of  industry 
differences,  the  Secretary  suspended  the 
weekly  volume  regulation  provisions  of 
the  mange  orders  on  June  IS,  1993,  and 
invited  the  industry  to  submit  proposed 
amendments  to  the  orders  that  could 
achieve  the  program  objectives.  After  a 
year,  serious  difierences  remain,  with 
no  apparent  consensus  among  the 
industry.  Instead,  the  orders  themselves 
are  contributing  to  the  divisiveness  in 
the  indu.stry  and  are  working  to  the 


detriment  of  growers,  packers,  and 
consumers. 

Therefore,  based  on  the  above 
considerations,  pursuant  to  section 
8c(16)(A)  of  the  Art  and  §  907.83, 

§  908.83,  and  §  910.84  of  the  respective 
marketing  orders,  it  is  found  that  7  CFR 
Parts  907, 908,  and  910  no  longer  tend 
to  effectuate  the  declared  policy  of  the 
Act,  and  they  are  hraeby  terminated. 

Section  8c(16)(A)  of  the  Art  requires 
the  Secretary  to  notify  Congress  60  days 
in  advance  of  the  terminatiim  of  a 
Federal  maik.eting  order.  Cbngress  was 
so  notified  on  May  16, 1994,  and  the 
termination  of  Meeting  Orders  Nos. 

907, 908,  and  910  shall  become  effective 
on  August  26, 1994. 

Based  on  the  unanimous 
recommendations  of  the  Navel  Orange 
Administrative  Committee  (NOAC),  the 
Valencia  Orange  Administrative 
Committee  (VOAC),  and  the  Lemon 
Administrative  Committee  (LAC),  the 
Secretary  has  determined  that  Alvin 
Freisen  (VOAC  chairpersem),  and  all 
five  members  of  the  joint  executive 
committee  for  the  NOAC  and  the  VOAC, 
will  serve  as  trustees  for  the  NOAC  and 
the  VOAC  and  that  all  six  members  of 
the  executive  committee  of  the  LAC 
(including  alternates)  will  serve  as 
trustees  for  the  LAC  in  order  to  oversee 
the  administrative  affairs  of  the 
respective  orders. 

The  trustees  will  be  responsible  for 
completing  the  orders’  unfinished 
business,  including  ensuring 
termination  of  all  outstanding 
agreements  and  contracts,  and  the 
payment  of  all  obligations.  The  trustees 
will  be  responsible  for  safeguarding 
program  assets,  holding  committee 
records,  and  arrangi"®  for  a  financial 
audit  to  be  condurted.  All  such  ai.-fions 
by  the  trustees  are  subject  to  the 
approval  of  the  Secretary.  Those 
designated  as  trustees  for  the  NOAC  and 
VOAC  are  Ms.  Darlene  V.  Ohnemus 
(VOAC  and  NOAC  member),  Mr.  Robert 
O.  Bream  (NOAC  member),  Mr. 
Christopher  R.  Frame  (NOAC 
chairperson),  Mr.  William  E.  Slattery 
(VOAC  member).  Mr.  David  R.  Ciller 
(VOAC  member),  and  Mr.  Alvin  Friesen 
(VOAC  chairperson).  Those  designated 
as  trustees  for  the  LAC  are  Mr.  Solon ). 
Boydston  (I.AC  member).  Ms.  Darlene  V 
Ohnemus  (LAC  member),  Mr.  David  R. 
Ciller  (LAC  member),  Mr.  Alvin  Friesen 
(LAC  member),  Mr.  Charles  R.  Bell  (LAC 
member),  and  Mr.  Christopher  R.  Frame 
(LAC  member).  The  trustees  shall 
continue  in  their  capacity  until 
discharged  by  the  Secretary. 

The  remainder  of  the  reserves,  after 
immediate  expenses  are  paid,  will  be 
held  by  the  trustees  to  be  used  to  cover 
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unforeseen,  outstanding  expenses 
obligated  by  the  committees. 

It  is  also  found  and  determined  upon 
good  cause  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  or  to 
engage  in  further  public  procedure  prior 
to  putting  this  action  into  effect  and  that 
go^  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  because:  (1)  Growers 
and  handlers  are  aware  of  this  action 
since  notice  was  given  to  Congress  and 
the  termination  was  announced  in  a 
press  release  issued  by  the  Secretary  on 
May  16, 1994;  (2)  this  action  relieves 
restrictions  on  handlers  by  terminating 
the  requirements  of  the  marketing 
orders  regulating  the  handling  of 
California- Arizona  navel  oranges, 
Valencia  oranges,  and  lemons;  and  (3) 
no  useful  purpose  would  be  served  by 
delaying  this  action. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subiects 

7  CFR  Parts  907  and  908 

Marketing  agreements.  Oranges. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  910 

Lemons.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  under  the  authority  of  7 
U.S.C.  601-674,  7  CFR  Parts  907, 908, 
and  910  are  amended  as  follows: 

PART  907— [REMOVED] 

1.  Part  907 — Navel  Oranges  Grown  in 
Arizona  and  Designated  Part  of 
California  is  removed. 

PART  906-(REMOVED] 

2.  Part  908 — Valencia  Oranges  Grown 
in  Arizona  and  Designated  Part  of 
California  is  remov^. 

PART  910— [REMOVED] 

3.  Part  910 — Lemons  Grown  in 
California  and  Arizona  is  removed. 

Dated:  August  22, 1994. 

Patricia  fensen. 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

IFR  Doc.  94-21079  Filed  8-25-94:  8:45  ami 
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7  CFR  Part  926 

[Docket  No.  FV94-026-1FIR] 

Tokay  Grapes  Grown  in  San  Joaquin 
County,  CA;  Expenses  and 
Assessment  Rate  for  1994-95  Fiscal 
Year 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  changes,  the 
provisions  of  the  interim  final  rule 
which  authorized  expenses  and 
established  an  assessment  rate  for  the 
Tokay  Crape  Industry  Committee 
(Committee)  under  Marketing  Order  No. 
926  for  the  1994-95  fiscal  year. 
Authorization  of  this  budget  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
this  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATE:  April  1.  1994,  through 
March  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
DC  20090-6456,  telephone:  (202)  720- 
5127;  or  Rose  Aguayo,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102  B.  Fresno. 
California  93721,  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  926  (7  CFR 
Part  926]  regulating  the  handling  of 
Tokay  grapes  grown  in  San  Joaquin 
County,  California.  The  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  Tokay 
grapes  grown  in  California  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  specified  herein  will  be 
applicable  to  all  assessable  Tokay  grapes 
handled  during  the  1994-95  fiscal  year, 
beginning  April  1. 1994,  through  March 
31. 1995.  This  final  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 


present  an  irreconcilable  conflict  with 
this  rule.  ' 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before  ! 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Sei^tary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  S^retary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  3  handlers  of 
Tokay  grapes  regulated  under  the 
marketing  order  each  season  and 
approximately  15  Tokay  grape 
producers  in  San  Joaquin  County, 
California.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  [13  CFR 
§  121.601]  as  those  having  annual 
receipts  of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  Tokay  grape  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  grapes  handled  from  the 
beginning  of  such  year.  Annual  budgets 
of  expenses  are  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  this  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
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Committee  are  grape  handlers  and 
producers.  They  are  familiar  with  the 
Committee’s  needs  and  with  the  costs 
for  goods,  services,  and  personnel  in 
their  local  area,  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  Committee’s  budget  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  grapes.  Because  that  rate  is 
applied  to  actual  shipments,  it  must  be 
established  at  a  rate  which  will  provide 
su^icient  income  to  pay  the 
Committee’s  expected  expenses. 

The  Committee  met  on  April  29, 1994, 
and  unanimously  recommended  total 
expenditures  of  $5,150  with  an 
assessment  rate  of  $0.07  per  carton  for 
the  1994-95  fiscal  year.  In  comparison, 
the  expenditure  amount  and  the 
assessment  rate  are  remaining 
unchanged  from  the  1993-94  fiscal  year. 

Funds  in  the  reserve  at  the  end  of  the 
1994-95  fiscal  year,  estimated  at  $4,500, 
will  be  within  the  maximum  permitted 
by  the  order  of  one  fiscal  year’s 
expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  (59  FR  30872, 
June  16, 1994]  and  provided  a  30-day 
comment  period  for  interested  persons. 
No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  ofiset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  mtirketing  order  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553]  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
year  for  the  program  began  April  1, 

1994.  The  marketing  order  requires  that 
the  rate  of  assessment  apply  to  all 
assessable  grapes  handled  during  the 


fiscal  year.  In  addition,  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  published  in  the 
Federal  Register  as  an  interim  final  rule. 
No  comments  were  received  concerning 
the  interim  final  rule  that  is  adopted  in 
this  action  as  a  final  rule  without 
change. 

List  of  Subjects  in  7  CFR  Part  926 

Grapes,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  926  is  amended  as 
follows: 

PART  926— TOKAY  GRAPES  GROWN 
IN  SAN  JOAQUIN  COUNTY,  CA 

Accordingly,  the  interim  final  rule 
amending  7  CITt  Part  926  which  was 
published  at  59  FR  30872  on  June  16, 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  22, 1994. 

Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-21092  Filed  8-25-94;  8:45  am] 
MUJNO  CODE  3410-02-P 


7  CFR  Part  927 
[Docket  No.  FV94-«27-1IFR] 

Expenses  and  Assessment  Rate  for 
the  1994-95  Fiscal  Year;  Winter  Pears 
Grown  in  Oregon,  Washington,  and 
California 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes  an 
assessment  rate  for  the  Winter  Pear 
Control  Committee  (Committee)  under 
Marketing  Order  No.  927  for  the  1994- 
95  fiscal  year.  Authorization  of  this 
budget  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  the  program  are 
derived  fiom  assessments  on  handlers. 
OATES:  Effective  beginning  July  1, 1994, 
through  June  30, 1995.  Comments 
received  by  September  26, 1994,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 


Room  2523-S,  Washington,  D.C.  20090- 
6456,  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  E.  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 

Box  96456,  Room  2523-S,  Washington, 
D.C.  20090-6456,  telephone:  (202)  720- 
5127;  or  Teresa  L.  Hutchinson, 

Northwest  Marketing  Field  Ofiice,  Fruit 
and  Vegetable  Division,  AMS,  Green- 
Wyatt  Federal  Building,  Room  369, 
Portland,  Oregon,  telephone:  (503)  326- 
2724. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 

927  (7  CFR  Part  927]  regulating  the 
handling  of  winter  pears  grown  in 
Oregon,  Washington,  and  California. 

The  agreement  and  order  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  [7 
U.S.C.  601-674],  hereinafter  referred  to 
as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  winter  pears  grown  in  Oregon, 
Washington,  and  California  are  subject 
to  assessments.  It  is  intended  that  the 
assessment  rate  specified  herein  will  be 
applicable  to  all  assessable  pears 
handled  during  the  1994-95  fiscal  year, 
which  began  July  1, 1994,  and  ends  June 
30, 1995.  This  interim  final  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
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inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  tte  petition,  provided  a  bill  in  equity 
is  filed  not  lat«r  than  20  days  aher  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  A^icultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  90  handlers 
of  wirrter  pears  regulated  under  the 
marketing  order  each  season  and 
approximately  1,850  winter  pear 
pr^ucers  in  Oregon,  Washington,  and 
CaHfomia.  Small  agricultural  producers 
have  been  defined  by  file  Small 
Business  Administration  [13  CFR 
121.6011  as  those  having  annual  receipts 
of  less  than  5500,000,  and  small 
agriculttHral  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $S/M)0,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small ^tities. 

The  Oregon,  Washington,  and 
Calitornia  winter  pear  marketing  order, 
administered  by  Department, 
requires  fiiat  thie  assessment  rate  for  a 
particidar  fiscal  year  apply  to  all 
assessaUeavinter  pears  h^dled  from 
the  beginaing  of  such  year.  Annual 
budgets  of  expenses  are  prepared  by  the 
OHnmittee.tte  agency  responsible  for 
local  administratimi  of  this  marketing 
order,  and  submitted  to  the  Department 
for  approvaL  The  members  of  the 
Committee  are  handlers  and  producers 
of  Oregon,  Washington,  and  California 
winter  pears.  They  are  femiliar  with  the 
Committee’s  needs  and  with  the  costs 
for  goods,  servioes,  and  personnel  in 
their  locsd  area,  and  are  thus  in  a 
position  to  fimnulate  appropriate 
budgets.  The  CoBonittiee’s  budget  is 
formultoed  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  r^portunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Comnattee  is  derived  by  dividing 
the  antictpated  expenses  by  expected 
shipmeifis  of  pears.  Because  this  rate  is 
applied  to  acteal  sidpeaeats.  h  must  be 
establiriied  at  a  rate  which  will  provide 


sufficient  income  to  pay  the 
Committee's  expected  expenses. 

The  Committee  met  on  June  3, 1994, 
and  unanimoudy  recommended  total 
expenses  of  56.835,926  for  the  1994-95 
fiscal  year.  In  cmnparison,  the  1993-94 
fiscal  year  expense  amount  was 
$6,933,615.  w^ich  is  $97,689  more  than 
the  amount  recommended  for  the 
current  fiscal  year. 

The  Committee  also  unanimously 
recomm^Kled  an  assessment  rate  of 
$0.43  per  standard  box,  or  equivalent  for 
winter  pears.  The  Committee  did  not 
recommend  a  supplemental  assessment 
rate  for  Anjou  variety  pears  this  fiscal 
year.  In  comparison,  the  1993-94  winter 
pear  assessment  rate  was  $0.45  per 
standard  box.  or  equivalent  and  $0.04 
for  the  supplemental  assessment  rate  on 
Anjou  variety  pears.  This  represents  a 
$0.02  decrease  in  the  assessment  rate 
recommended  for  this  fiscal  year. 

This  rate,  when  applied  to  anticipated 
winter  pear  ^ipments  of  13,817,000 
boxes  or  equivalent,  will  yield  a  total  of 
$5,941,310  in  assessment  income. 
Assessment  income,  along  with 
$401,324  from  other  income  sources, 
and  $493,292  from  the  Committee’s 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  *1116  $493,292 
withdrawal  of  funds  from  the 
Committee’s  authorized  reserve  will 
result  in  no  reserve  remaining  at  the  end 
of  the  1994-95  fiscal  period. 

Major  expense  categories  for  the 
1994-^5  fiscal  year  include  $5,572,500 
for  advertising,  $276,340  for  SOPP  data 
research.  $276,340  for  winter  pear 
improvement.  $142,310  for  salaries  and 
benefits,  and  $612,442  for  unshared 
contingency. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Sotae  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
informaticm  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  S  (5.SX^.  553,  it  is  also 
found  atMl  delermined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  cooAzary  to  the  pdblic  interest  to 
give  preliminary  notioe  prior  to  putting 


this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  year  for  the 
Committee  began  July  1, 1994,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  winter  pears  handled 
during  the  fiscal  yean  (3)  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at 
public  meetings  and  w'hich  is  similar  to 
budgets  issued  in  past  years;  and  (4)  this 
interim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  927 

Marketing  agreements  and  orders. 
Pears,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  927  is  amended  as 
follows: 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON.  WASHINGTON,  AND 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  927  continues  to  read  as  follows: 

Audiority:  7  U.S.C  601-674. 

2.  A  new  §  927.234  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§927.234  Expenses  and  assessment 

Exjjenses  of  $6,635,926  by  the  Winter 
Pear  Control  Committee  are  authorized 
and  an  assessment  rate  of  $0.43  per 
standard  box,  or  equivalent,  on 
assessable  winter  pears  is  established 
for  the  fiscal  year  ending  June  30, 1995. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  August  22, 1994. 

Eric  M.  Forman, 

Acting  Director,  Fruit-and  VegetabJe  Division. 
[FR  Ooc.  94-21091  Filed  8-25-94;  8:45  am] 

BILLING  CODE  344»-0S-a 
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7  CFR  Part  929 
[Docket  No.  FV94-929-2IFR] 

Expenses  and  Assessment  Rate  for 
the  1994-95  Fiscal  Year  for  the 
Marketing  Order  Covering  Cranberries 
Grown  in  States  of  Massachusetts, 
Rhode  Island,  Connecticut,  New 
Jersey,  Wisconsin,  Michigan, 

Minnesota,  Oregon,  Washington,  and 
Long  Island  in  the  State  of  New  York 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  authorizes 
expenses  and  establishes  an  assessment 
rate  for  the  Cranberry  Marketing 
Committee  (Committee)  under 
Marketing  Order  No.  929  for  the  1994- 
95  fiscal  year.  Authorization  of  this 
budget  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  September  1, 
1994,  through  August  31, 1995. 
Comments  received  by  September  26, 
1994,  will  be  considered  prior  to 
issuance  of  a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Room  2523-S,  Washington,  DC  20090- 
6456,  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspecdon  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Britthany  Beadle  or  Mark  Hessel, 
Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  P.O.  Box 
96456,  Room  2523-S,  Washington,  DC 
20090-6456;  telephone:  (202)  720-5127. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 

929  (7  CFR  Part  929),  as  amended, 
regulating  the  handling  of  cranberries 
grown  in  Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York,  hereinafter  referred 
to  as  the  “order”.  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  “Act”. 


The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  cranberries  grown  in  10  states  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  as  issued  herein 
will  be  applicable  to  all  assessable 
cranberries  during  the  1994-95  fiscal 
year  beginning  September  1, 1994, 
through  August  31, 1995.  This  interim 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handier  subject  to  an  order  may  file 
with  the  Sectary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  aftorded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  S^retary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  30  handlers 
of  cranberries  grown  in  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jersey, 
Wisconsin,  Michigan,  Minnesota, 
Oregon,  Washington,  and  Long  Island  in 
the  State  of  New  York  who  are  subject 
to  regulation  under  the  cranberry 
marketing  order  and  approximately 
1,050  producers  of  cranberries  in  the 


regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
cranberry  producers  and  handlers  may 
be  classified  as  small  entities. 

The  cranberry  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  cranberries  handled  firom  the 
beginning  of  such  year.  The  budget  of 
expenses  for  the  1994-95  fiscal  year  was 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are 
producers  of  cranberries.  They  are 
familiar  with  the  Committee’s  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  cranberries.  Because  that 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee’s  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  are  usually  acted  upon  by 
the  Committee  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pay  its  expenses. 

The  Committee  conducted  a  mail  vote 
and  unanimously  recommended  1994- 
95  marketing  order  exptenses  of 
$164,690  and  an  assessment  rate  of 
$0.03  per  100-pound  barrel  of 
cranberries.  In  comparison,  1993-94 
budgeted  expenses  were  $155,000,  with 
an  approved  assessment  rate  of  $0.03 
per  100-pound  barrel  of  cranberries. 

This  represents  an  increase  of  $9,690  in 
expenses  recommended  for  this  fiscal 
year,  with  the  assessment  rate  remaining 
unchanged. 

Assessment  income  for  1994-95  is 
estimated  to  total  $122,580  based  on 
anticipated  fresh  domestic  shipments  of 
4,086,000  barrels  of  cranberries.  The 
assessment  income,  plus  $3,750  in 
interest  income  and  a  withdrawal  of 
$38,360  from  the  Committee’s 
authorized  reserve  fund  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  at  the  end  of  the 
1994-95  fiscal  year  are  estimated  to  be 
$150,000.  The  reserve  fund  will  be 
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within  the  maxinuim  permitted  by  the 
order  of  one  fiscal  year’s  expenses. 

MajcHT  expense  categories  for  the 
1994-95  fi^l  year  include  $70,110  for 
operating  expenses,  $40,500  for  travel 
expenses,  and  $33,241  for 
administrative  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
How'e\'er,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketiog  order.  Therefore,  the 
AdministratiH’  ^  the  AMS  has 
determined  tiiat  tiiis  action  will  not 
have  a  significant  economic  impact  pn 
a  substaxrtial  mimber  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  availaUe  information,  it  is  found 
that  this  iifterim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  die  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  efiect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publicat^m  in  the  Federal  Register 
because:  (Ij  The  committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
whkdi  are  incurred  on  a  continuous 
basis:  (2J  the  1994-95  fiscal  year  begins 
September  1, 1994,  and  the  marketing 
or^r  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  cranberries  handled 
during  the  fiscal  year;  and  (3)  this 
interim  final  rule  provides  a  30-day 
comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjecto  aa  7  CFR  Part  929 

Cranberries.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  929  continues  to 
read  as  follows: 

PART  929— CRANBERRIES  GROWN  IN 
STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND.  CONNECTICUT.  NEW 
JERSEY.  WISCONSIN.  MICHIGAN, 
MINNESOTA.  OREGON, 

WASHINGTON.  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

1.  The  oudiority  citation  for  7  CFR 
Part  929  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 


2.  A  new  §  929.234  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§929,234  Expenses  and  assessment  rate. 

Expenses  of  $164,690  by  the 
Cranberry  Administrative  Comjnittee 
are  authoiiaed.  and  an  assessment  rate 
of  $0.03  per  100-pound  barrel  assessable 
cranberries  is  est^ished  for  the  1994- 
95  fiscal  yetf  eliding  on  August  31, 

1995.  Unerqieaded  hinds  may  be  carried 
over  as  a  reserve. 

Dated:  August  22.  t994. 

Eric  M.  Forman, 

Acting  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  94-21036  Filed  6-25-94;  8:45  am] 
BIUING  CODE  a410-02-P 


7  CFR  Part  982 
[FV93-982-2Fm] 

Filberts/Hazelnuts  Grown  In  Oregon 
and  Washington;  Establishment  of 
Interim  Final  and  Final  Free  and 
Restricted  Percentages  for  the  1993-94 
Marketing  Year 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
establishing  interim  final  and  final  free 
and  restricted  percentages  for  domestic 
inshell  filberts/hazelmits  for  the  1993- 
94  marketing  year  under  the  Federal 
marketing  o^er  for  filberts/hazelnuts 
grown  in  Oregon  and  Washington.  The 
percentages  allocate  the  amounts  of 
domestically  produced  filberts/ 
hazelnuts  which  may  be  marketed  in 
domestic,  export  and  other  outlets.  The 
percentages  are  intended  to  stabilize  the 
supply  of  domestic  inshell  filberts/ 
hazelnuts  in  order  to  meet  the  limited 
domestic  demand  for  such  filberts/ 
hazelnuts  and  provide  reasonable 
returns  to  producers.  This  rule  was 
recommended  by  the  Filbert/Hazelnut 
Marketing  Board  (Board),  which  is  the 
agency  responsible  for  local 
administration  of  the  order. 

EFFECTIVE  DATE:  September  26. 1994. 

FOR  FURTHER  MFORMATION  CONTACT: 
Teresa  Hutchinson.  Marketing 
Specialist  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS.  USDA.  1220  SW  Third  Ave., 
Room  369,  Portland.  OR  97204; 
telephone  (503)  326-2724  or  Mark  A. 
Slupek,  Marketing  Specialist,  Marketing 
Order  Administration  Branch.  Fruit  and 


Vegetable  Division,  AMS.  U^A.  Room 
2524-S.  P.O.  Box  96456,  Washington. 

DC  20090-6456:  telephone:  (202)  205- 
2830. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  982  (7  CFR 
Part  982],  both  as  amended,  regulating 
the  handling  of  filberts/hazelnuts  grown 
in  Oregon  and  Wa^ington.  This  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  “Act.” 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  intended  that  this  action 
apply  to  all  merdiantable  filberts/ 
hazelnuts  handled  during  the  1993-94 
marketing  year.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  the 
Secretary  would  rule  on  the  petition. 

The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  haruller  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  daj's  after  the  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexfoility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actkms  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuimt  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  Salutes  have  small 
entity  orientation  and  compatibility. 
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There  are  approximately  1,000 
producers  of  filberts/hazelnuts  in  the 
production  area  and  approximately  25 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
handlers  and  producers  of  filberts/ 
hazelnuts  may  be  classified  as  small 
entities. 

The  Board’s  recommendation  and  this 
rule  are  based  on  requirements  specified 
in  the  order.  This  rule  finalizes  an 
interim  final  rule  which  established  the 
amount  of  inshell  filberts/hazelnuts  that 
can  be  marketed  in  domestic  markets. 
The  domestic  outlets  for  this  commodity 
are  characterized  by  limited  demand, 
and  interim  final  and  final  free  and 
restricted  percentages  benefit  the 
industry  by  promoting  stronger 
marketing  conditions  and  stabilizing 
prices  and  supplies,  thus  improving 
grower  returns. 

The  interim  final  rule  was  issued  on 
February  18, 1994,  and  published  in  tlie 
Federal  Register  (59  FR  9068,  February 
25. 1994],  with  an  effective  date  of 
February  25, 1994.  That  rule  added 
§  982.242  to  the  rules  and  regulations  in 
effect  under  the  order.  That  rule 
provided  a  30-day  comment  period 
which  ended  March  28, 1994. 

One  comment  was  received,  from  the 
United  States  Small  Business 
Administration’s  Chief  Counsel  for 
Advocacy  (SBA).  The  SBA’s  comment 
alleged  that  the  Department  should  have 
undertaken  an  analysis  under  the 
Regulatory  Flexibility  Act  and  should 
have  sought  public  comment  prior  to 
placing  the  interim  rule  in  effect.  The 
comment  hy  SBA  fails  to  consider  the 
distinct  characteristics  of  the  filbert 
program. 

Under  this  mariceting  order,  there  are 
permanent  regulations  that  authorize  a 
market  allocation  program  for  filberts 
and  that  specify  exactly  how  the  free 
and  restricted  percentages  should  be 
established  and  revised.  'Those 
provisions  were  adopted  after  a  formal 
rulemaking  hearing,  a  process  that 
allows  for  a  full  presentation  of  all 
economic  and  operational  evidence  not 
only  in  written  form,  hut  also  through 
oral  testimony  under  oath  and  subject  to 
cross-examination.  The  process 
additionally  permits  further  briefing  and 
exceptions  based  on  this  record  of 
exhibits  and  testimony.  Hence,  there  has 
been  extensive  economic  analysis  and 
public  participation  in  the  rulemaking 
adopting  the  market  allocation  program 


and  specifying  the  market  allocation 
calculation  procedures. 

Each  year  the  marketing  order  Board 
meets  and  considers  a  marketing  policy 
for  the  coming  year,  including  the 
activation  of  the  market  allocation 
program  and  the  projected  trade 
demand  (as  calculate  under  the 
specifications  in  the  permanent 
regulations).  *1116  Board  represents  the 
entire  filbert  industry  and  brings  to  its 
deliberations  the  highest  level  of 
experience  and  expertise.  The  Board 
conducts  open  meetings  and  receives 
input  of  an  economic  nature  from  all 
interested  persons.  The  Secretary’s 
representatives  are  in  attendance  at  such 
meetings  and  freely  interact  to  gather 
any  necessary  economic  or  operational 
information.  In  addition,  the  Board  is 
continually  gathering  economic  data 
from  a  number  of  sources  for  its 
deliberations  and  for  submission  to  the 
Secretary.  At  several  points  during  the 
season,  the  Board  holds  further  open 
meetings  to  update  or  revise  the  market 
allocation  pn^ram  for  the  year. 

In  view  of  this  unique  and 
comprehensive  system,  the  Department 
believes  it  is  sufficiently  knowledgeable 
to  make  a  Regulatory  Flexibility  Act 
certification  without  any  further  studies 
or  reports.  In  addition,  there  has  been 
ample  opportunity  for  public 
participation  both  in  the  formal 
rulemaking  process  that  created  the 
detailed  market  allocation  program 
formula  being  applied  herein,  as  well  as 
thereafter  to  assure  the  Secretary  that 
there  has  been  no  misapplication. 
Finally,  it  should  be  noted  that  the 
specific  action  commented -on  is  an 
interim  rule  which  relieved  restrictions 
by  releasing  the  full  free  percentage 
immediately  on  February  25  rather  than 
waiting  until  late  May  as  may  be 
provided  under  the  order.  This 
relaxation  was  effectuated  only  10  days 
after  the  last  date  for  marketing  policy 
revisions  and  seeking  further  prior 
public  participation  would  have 
significantly  temporally  diluted  the 
value  of  this  relief  to  the  industry. 
Hence,  the  alternative  championed  by 
SBA  would  have  maintained  for  a 
longer  time  more  restrictive  trade 
controls  on  small  handlers. 

Therefore,  for  the  reasons  stated,  the 
above  comment  in  opposition  to  the 
interim  final  rule  is  denied. 

The  Board  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
compute  an  inshell  trade  demand  and 
preliminary  free  and  restricted 
percentages,  if  the  use  of  vo'ume 
regulation  is  recommended  during  the 
season.  The  order  prescribes  formulas 
for  computing  the  inshell  trade  demand, 
as  well  as  preliminary,  interim  final. 


and  final  percentages.  The  inshell  trade 
demand  establishes  the  amount  of 
inshell  filberts/hazelnuts  the  market  can 
utilize  throughout  the  season,  and  the 
percentages  release  the  volume  of 
filberts/hazelnuts  necessary  to  meet  the 
inshell  trade  demand.  The  preliminary 
percentages  provide  for  the  release  of  80 
percent  of  the  inshell  trade  demand. 

The  interim  final  percentages  release 
100  percent  of  the  inshell  trade  demand. 
The  inshell  trade  demand  equals  the 
average  of  the  preceding  thrw  “normal” 
years’  trade  acquisitions  of  inshell 
filberts/hazelnuts,  rounded  to  the 
nearest  whole  number.  The  Board  may 
increase  such  estimate  by  no  more  than 
25  percent,  if  market  conditions  warrant 
an  increase.  The  final  fioe  and  restricted 
percentages  release  an  additional  15 
percent  of  the  average  of  the  preceding 
three  years’  trade  acquisitions  of  inshell 
filberts/hazelnuts  for  desirable  carryout. 

The  preliminary  free  and  restricted 
percentages  make  available  portions  of 
the  filbert/hazelnut  crop  which  may  be 
marketed  in  domestic  inshell  markets 
(free)  and  exported,  shelled,  or 
otherwise  disposed  of  (restricted)  early 
in  the  1993-94  season.  The  preliminary 
free  percentage  is  expressed  as  a 
percentage  of  the  total  supply  subject  to 
regulation  and  is  based  on  preliminary 
crop  estimates.  The  majority  of  domestic 
inshell  filberts/hazelnuts  are  marketed 
in  C>ct(^r,  November,  and  December. 

By  November,  the  marketing  season  is 
well  under  way. 

At  its  August  26. 1993,  meeting,  the 
Board  announced  preliminary  fr^  and 
restricted  percental  of  7  percent  and 
93  percent.  respe<4ively,  to  relea.se  80 
percent  of  the  inshell  trade  demand. 

The  pmpose  of  releasing  only  80 
percent  of  the  inshell  tr^e  demand 
under  the  preliminary  percentage  is  to 
guard  against  underestimates  of  crop 
size.  The  preliminary  restricted 
percentage  is  100  percent  minus  the  free 
percenta^. 

On  or  Mfore  November  15.  the  Board 
must  meet  a^in  to  recommend  interim 
final  percentages  and  final  percentages. 
The  Board  uses  current  crop  estimates 
to  calculate  the  interim  final  and  final 
percentages.  The  interim  final 
percentages  are  calculated  in  tlie  same 
way  as  the  preliminary  percent^es  and 
release  100  percent  of  t^  inshell  trade 
demand  previously  computed  by  the 
Board  for  the  marketing  year.  Final  free 
and  restricted  percentages  release  an 
additional  15  percent  of  the  average  of 
the  preceding  three  years’  trade 
acquisitions  to  ensure  an  adequate 
carryover  into  the  following  season.  The 
final  free  and  restricted  percentages 
must  be  effective  at  least  30  days  prior 
to  the  end  of  the  marketing  year  ()uly  1 
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through  June  30),  or  earlier,  if 
recommended  by  the  Board  and 
approved  by  the  Secretary.  In  addition, 
revisions  in  the  marketing  policy  can  be 
made  until  February  15  of  each 
marketing  year. 

In  accordance  with  order  provisions, 
the  Board  met  on  November  10, 1993, 
reviewed  and  approved  an  amended 
marketing  policy  and  recommended  the 
establishment  of  interim  final  and  final 
free  and  restricted  percentages.  Interim 
final  percentages  were  recommended  at 
12  percent  free  and  88  percent 
restricted,  and  final  free  and  restricted 
percentages  were  recommended  at  13 
percent  and  87  percent.  The  interim 
final  percentages  made  an  additional 
807  tons  of  product  available  for  the 
domestic  inshell  market.  The  interim 
final  marketing  percentages  were  based 
on  the  industry’s  final  production 
estimates  and  released  3,903  tons  to  the 
domestic  inshell  market  from  the  1993 
crop.  The  final  marketing  percentages 
released  an  additional  605  tons  from  the 
1993  crop  for  domestic  use.  Thus,  a  total 
of  4,508  tons  of  product  was  available 
from  the  1993  crop  for  domestic  use 
when  the  final  percentages  were 
established.  The  Oregon  Agricultural 
Statistics  Service  provided  an  early 
estimate  of  39,000  tons  total  production 
for  the  Oregon  and  Washington  area. 
However,  a  handler  survey  conducted 
by  the  Board  provided  a  more  current 
estimate  of  37,700  tons  total  production 
for  the  area.  Therefore,  the  Board  voted 
to  unanimously  accept  the  more  current 
estimate  of  37,700  tons. 

Although  the  crop  is  large,  the  Board 
determined  that  the  inshell  domestic 
market  conditions  would  allow  more 
product  without  depressing  the  market 
and  recommended  immediate  release  of 
the  additional  15  percent  (the  final 
percentages).  The  Board  believed  that 
the  immediate  release  of  the  final 
percentages  would  benefit  the  industry 
with  increased  returns  to  growers  and 
more  product  available  for  consumers. 

The  marketing  policy  of  the  marketing 
order  states  that  the  final  percentages 
must  be  efiective  at  least  30  days  prior 
to  the  end  of  the  marketing  year,  or 
earlier.  The  Board  recommended 
immediate  release  of  the  final 
percentages,  in  accordance  with  the 
authority  of  the  marketing  policy.  The 
marketing  policy  also  requires  that 
procedmally,  the  Board  recommend 
interim  final  and  final  percentages. 
Therefore,  the  interim  final  percentages 
were  established  even  though  they 
would  not  be  utilized  this  marketing 
season. 

The  marketing  percentages  were 
based  on  the  Board’s  production 
estimates  and  the  following  supply  and 


demand  information  for  the  1993-94 
marketing  year: 


Inshell  supply 

Tons 

(1)  Total  production  (Filbert/Hazel¬ 
nut  Marketing 

Board  handier  survey  estimate)  ... 

37.700 

(2)  Less  substandard,  farm  use 
(disappearance)  . 

2.700 

(3)  Merchantable  production  (the 
Board's  adjusted  crop  estimate)  . 

35,000 

(4)  Plus  urKleclared  carryin  as  of 
July  1,  1993,  subject  to  regula¬ 
tion  . 

338 

35,338 

(5)  Supply  subject  to  regulation 
(Item  3  ^us  Item  4)  . 

Inshell  Trade  Demand 
(6)  Average  trade  acquisitions  of 
inshell  filberts  for  three  prior 
years  . 

4.033 

(7)  Increase  to  encourage  in¬ 
creased  sales  (20  percent) . 

807 

(8)  Less  declared  carryin  as  of  July 
1, 1993,  not  subject  to  regulation 

937 

(9)  Adjusted  Inshell  Trade  Demand 

3,903 

(10)  15  percent  of  the  average 
trade  acquisitions  of  inshell  fil- 
berls  for  three  prior  years  (Item 
6) . 

605 

(11)  Adjusted  Inshell  Trade  De¬ 
mand  plus  15  percent  (Item  9 
plus  Item  10) . 

4,508 

Percentages 

Free 

Re¬ 

stricted 

(12)  interim  final  per- 

centages  (Item  9  di¬ 
vided  by  Item  5)  x 

100  . 

11 

89 

(13)  Final  percentages 

(Item  1 1  divided  by 

Item  5)  X  100 . 

13 

87 

In  addition  to  complying  with  the 
provisions  of  the  marketing  order,  the 
Board  also  considers  the  Department’s 
1982  “Guidelines  for  Fruit,  Vegetable, 
and  Specialty  Crop  Marketing  Orders’’ 
(Guidelines)  when  making  its 
computations  in  the  marketing  policy. 
This  volume  control  regulation  provides 
a  method  to  collectively  limit  the 
supply  of  inshell  filberts/hazelnuts 
available  for  sale  in  domestic  markets. 
The  Guidelines  provide  that  this 
primary  market  have  available  a 
quantity  equal  to  110  percent  of  recent 
years’  sales  in  those  outlets  before 
secondary  market  allocations  are 
approved.  This  provides  for  plentiful 
supplies  for  consumers  and  for  market 
expansion  while  retaining  the 
mechanism  for  dealing  with  oversupply 
situations.  An  additional  increase  of  20 
percent  (807  tons)  was  included  in  the 
calculations  used  in  determining  the 
inshell  trade  demand.  The  established 
final  percentages  make  available  4,508 
tons  from  the  1993  crop  plus  937  tons 
of  declared  carryin  which  is  135  percent 


of  prior  years’  sales,  thus  exceeding  the 
goal  of  the  Guidelines. 

Based  on  these  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  the  information  and 
recommendations  submitted  by  the 
Board,  and  other  information,  it  is  found 
that  finalizing  the  interim  final  rule, 
without  change,  as  published  in  the 
Federal  Register  [59  FR  9068,  February 
25, 1994]  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketing 
agreements.  Nuts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  982  is  amended  as 
follows: 

PART  982— FILBERTS/HAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
Part  982  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  982,  which  was 
published  at  59  FR  9068  on  February  25, 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  August  22, 1994. 

Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-21090  Filed  8-25-94;  8:45  ami 
BILUNO  CODE  3410-02-P 


7  CFR  Part  985 

[FV94-885-3IFR] 

Spearmint  Oil  Produced  in  the  Far 
West;  Revision  of  the  Saiabie  Quantity 
and  Allotment  Percentage  for  “Class 
3"  Native  Spearmint  Oil  for  the  1994- 
95  Marketing  Year 

AGENCY:  Agricultural  Marketing  Ser\’ice, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
increases  the  quantity  of  “Class  3’’ 
(Native)  spearmint  oil  produced  in  the 
Far  West  that  handlers  may  purchase 
from,  or  handle  for,  producers  during 
the  1994-95  marketing  year.  This  rule 
was  recommended  by  the  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
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for  spearmint  oil  produced  in  the  Far 
West.  The  Committee  recommended 
this  rule  to  avoid  extreme  fluctuations 
in  supplies  and  prices  and  thus  help  to 
maintain  stability  in  the  Far  West 
spearmint  oil  market. 

OATES:  Effective  on  August  26, 1994; 
comments  received  by  September  26, 
1994  will  be  considered  prior  to 
issuance  of  a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  Room  2525,  South  Building,  P.O. 
Box  96456,  Washington,  D.C.  20090- 
6456;  Fax;  (202)  720-5698.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

EOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
S.W.  Third  Avenue,  Room  369, 

Portland,  Oregon  97204-2807; 
telephone:  (503)  326-2724;  or  Christian 
D.  Nissen,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2525,  South  Building,  P.O.  Box  96456, 
Washington,  D.C  20090-6456; 
telephone:  (202)  720-5127. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Order  No. 

985  [7  CFR  Part  985),  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington,  Idaho, 
Oregon,  and  designate  parts  of 
California,  Nevada,  Montana,  and  Utah), 
hereinafter  referred  to  as  the  “order.” 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  “Act.” 

llie  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  salable 
quantities  and  allotment  percentages 
may  be  established  for  classes  of 
spearmint  oil  produced  in  the  Far  West. 
This  rule  increases  the  quantity  of  Class 
3  spearmint  oil  produced  in  the  Far 
West  that  may  be  purchased  from  or 
handled  for  producers  by  handlers 
during  the  1994-95  mariceting  year, 
which  ends  on  May  31, 1995.  This  rule 
wilt  not  preempt  any  state  or  local  laws. 


regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15KA)  of  the  Act,  any 
handier  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
taw  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handier  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  eight  spearmint  oil  handlers 
subject  to  regulation  under  the  order 
and  approximately  260  producers  of 
spearmint  oil  in  the  regulated 
production  area.  Of  the  260  producers, 
approximately  145  producers  hold 
“Class  3”  (Native)  spearmint  oil 
allotment  base,  and  approximately  160 
producers  hold  “Class  1”  (Scotch) 
spearmint  oil  allotment  base.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 

A  minority  of  handlers  and  producers  of 
Far  West  spearmint  oil  may  be  classified 
as  small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  %  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity  and  whose 
income  from  farming  operations  are  not 


exclusively  dependent  on  the 
production  of  spearmint  oil.  The  U.S. 
production  of  spearmint  oil  is 
concentrated  in  the  Far  West,  primarily 
Washington.  Idalio,  and  Oregon  (part  of 
the  area  covered  by  the  order). 

Spearmint  oil  is  also  produced  in  the 
Midwest.  The  production  area  covered 
by  the  order  normally  accounts  for  75 
percent  of  the  annual  U.S.  production  of 
spearmint  oil. 

This  rule  increases  the  quantity  of 
Native  spearmint  oil  that  handlers  may 
purchase  from,  or  handle  for,  producers 
during  the  1994-95  marketing  year, 
which  ends  on  May  31, 1995.  This  nile 
increases  the  salable  quantity  from 
897,388  pounds  to  1,092,577  pounds 
and  the  allotment  percentage  from  46 
percent  to  56  percent  for  Native 
spearmint  oil  for  the  1994-95  marketing 
year. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  that 
handlers  may  purchase  from,  or  handle 
for,  producers  during  a  marketing  year. 
The  salable  quantity  calculated  by  the 
Committee  is  based  on  the  estimated 
trade.  The  total  salable  quantity  is 
divided  by  the  total  industry  allotment 
base  to  determine  an  allotment 
percentage.  Each  producer  is  allotted  a 
share  of  the  salable  quantity  by  applying 
the  allotment  percentage  to  the 
producer’s  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

The  initial  salable  quantity  and 
allotment  percentages  for  both  Native 
and  Scotch  spearmint  oils  for  the  1994- 
95  marketing  year  were  recommended 
by  the  Committee  at  its  October  6, 1993. 
meeting.  For  both  Native  and  Scotch 
spearmint  oils,  the  Committee 
recommended  salable  quantities  of 
897,388  pounds  and  723.326  pounds, 
and  allotment  percentages  of  46  percent 
and  41  percent,  respectively. 

A  proposed  rule  incorporating  the 
Committee’s  October  6. 1993, 
recommendation  was  published  in  the 
December  21. 1993,  issue  of  the  Federal 
Register  (58  FR  67378).  Comments  on 
the  proposed  rule  were  solicited  from 
interested  persons  until  January  20, 
1994.  No  comments  were  received. 
Accordingly,  based  upon  analysis  of 
available  information,  a  final  rule 
establishing  the  Committee’s 
recommendation  as  the  salable 
quantities  and  allotment  percentages  for 
both  Native  and  Scotch  spearmint  oils 
for  the  1994-95  mariceting  year  was 
published  in  the  March  16, 1994,  issue 
of  the  Federal  Register  (59  FR  12151]. 

Pursuant  to  aumority  contained  in 
secticxis  985.50,  985.51,  and  985.52  of 
the  order,  the  Committee  unanimously 
recommended  at  its  June  14, 1994, 
teleconference  meeting  that  the  salable 
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quantity  and  allotment  percentage  for 
Native  spearmint  oil  for  the  1994-95 
marketing  year  be  increased.  The 
Committee  recommended  that  the 
Native  spearmint  oil  salable  quantity  be 
increased  from  897,388  pounds  to 
1,092,577  pounds.  Based  on  a  revised 
total  allotment  base  of  1,951,032 
pounds,  the  allotment  percentage  is 
increased  ftnm  46  to  56  percent  which 
results  in  a  195,189  pound  increase  in 
the  salable  quantity. 


Recommendations 

October  6, 
1993 

June  14. 
1994 

(1)  Salable 
Quantity . 

897,388 

1.092,577 

(2)  Total  Allot- 

merit  Base . 

1,950.843 

1,951,032 

(3)  Allotment 

Percentage  .... 

46 

56 

In  making  this  recommendation  the 
Committee  considered  all  available 
information  on  supply  and  demand.  As 
of  June  14, 1994,  the  Committee  reports 
that  of  the  1994-95  Native  spearmint  oil 
salable  quantity  of  897,388  pounds, 
78,787  pounds  remained  available  for 
handling.  Handlers  have  indicated, 
however,  that  demand  may  approximate 
200,000  pounds  of  Native  spearmint  oil 
for  the  remainder  of  this  marketing  year. 
This  level  of  demand  was  not 
anticipated  by  the  Committee  when  it 
made  its  initial  recommendation  for  the 
establishment  of  a  salable  quantity  and 
allotment  percentage  for  Native 
spearmint  oil  for  the  1994-95  marketing 
year. 

The  recommended  salable  quantity  of 
1,092,577  pounds  of  Native  spearmint 
oil  (an  increase  of  195,189  pounds), 
combined  with  the  actual  June  1, 1994, 
carry-in  of  21,125  pounds,  results  in  a 
revised  1994-95  available  supply  of 
1,113,702  pounds.  This  available  supply 
is  approximately  30,000  pounds  higher 
than  the  annual  average  of  sales  for  the 
past  five  years.  The  Committee 
anticipates  that  foreseeable  demand  will 
be  adequately  met  with  the 
recommended  increase. 

The  Committee  did  not  recommend 
an  increase  in  the  available  supply  of 
Scotch  spearmint  oil  since  it  is 
anticipated  that  there  will  be  a  surplus 
supply  of  this  type  of  oil  by  the  end  of 
the  1994-95  marketing  year. 

The  Department,  based  on  its  analysis 
of  available  information,  has  determined 
that  an  allotment  percentage  of  56 
percent  should  be  established  for  Native 
spearmint  oil  for  the  1994-95  marketing 
year.  This  percentage  will  provide  an 
increased  salable  quantity  of  1,092,577 
poimds  of  Native  spearmint  oil. 


Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  that 
contained  in  the  prior  proposed  and 
final  rules  in  connection  with  the 
establishment  of  the  salable  quantities 
and  allotment  percentages  for  Native 
and  Scotch  spearmint  oils  for  the  1994- 
95  marketing  year,  the  Committee’s 
recommendation  and  other  available 
information,  it  is  found  that  to  revise 
section  985.213  (59  FR  12151)  to  change 
the  salable  quantity  and  allotment 
percentage  for  Native  spearmint  oil,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  interim  final  rule 
increases  the  quantity  of  Native 
sp>earmint  oil  that  may  be  marketed 
immediately;  (2)  Handlers  and 
producers  should  be  apprised  as  soon  as 
possible  of  the  salable  quantity  and 
allotment  percentage  of  Native 
spearmint  oil  contained  in  this  interim 
final  rule;  and  (3)  This  rule  provides  a 
30-day  comment  period  and  any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  985  is  amended  as 
follows: 

PART  985— SPEARMINT  OIL 
PRODUCED  IN  THE  FAR  WEST 

1.  The  authority  citation  for  7  CFR 
part  985  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  985.213  is  amended  by 
revising  the  introductory  text  and 
paragraph  (b)  to  read  as  follows: 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§  985.21 3  Salable  quantities  and  allotment 
percentages— 1994-95  marketing  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 


oil  during  the  marketing  year  beginning 
on  June  1, 1994,  shall  be  as  follows; 

A  *  «  *  * 

(b)  “Class  3”  (Native)  oil — a  salable 
quantity  of  1,092,577  pounds  and  an 
allotment  percentage  of  56  percent. 

Dated:  August  22, 1994. 

Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  94-21081  Filed  8-25-94;  8.45  am) 
BILUNO  CODE  3410-02-P 


7  CFR  Part  989 

[Docket  No.  FV94-989-3FR1 

Raisins  Produced  From  Grapes  Grown 
in  California;  Removal  of  an  Exemption 
for  Raisins  Produced  In  Southern 
California  and  Exported  to  Mexico 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
administrative  rules  and  regulations 
established  under  the  Federal  marketing 
order  for  raisins  produced  from  grapes 
grown  in  California.  It  removes  a 
provision  that  currently  exempts  raisins 
produced  from  grapes  dried  on  the  vine 
in  southern  California  and  exported  to 
Mexico  finm  all  marketing  order 
requirements.  This  rule  is  based  on  e 
unanimous  recommendation  of  the 
Raisin  Administrative  Committee 
(Committee),  which  is  responsible  for 
local  administration  of  the  order. 
Elimination  of  the  exemption  will 
facilitate  administration  and  improve 
enforcement  efforts. 

EFFECTIVE  DATE:  August  26, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  California  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  2202  Monterey  Street, 
Suite  102B,  F'resno,  California  93721; 
telephone:  (209)  487-5901,  or  FAX  (209) 
487-5906;  or  Mark  A.  Slupek,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2523-S.  P.O.  Box  96456, 
Washington,  DC  20090-6456; 
Telephone:  (202)  205-2830,  or  FAX 
(202)  720-5698. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  989  (7  CFR 
Part  989],  both  as  amended,  regulating 
the  handling  of  raisins  produced  from 
grapes  growm  in  California.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  (7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  “Act.” 
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The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  action  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  witn  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  raisin  marketing 
order,  and  approximately  5.000 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  A 
majority  of  producers  and  a  minority  of 
handlers  of  California  raisins  may  be 
classified  as  small  entities. 


This  final  rule  removes  a  provision 
that  exempts  raisins  produced  from 
grapes  dried  on  the  vine  in  southern 
California  and  exported  to  Mexico  in 
natural  condition  from  all  marketing 
order  requirements.  It  is  based  on  a 
unanimous  recommendation  of  the 
Committee  and  other  available 
information. 

Section  989.60  of  the  order  provides 
that  the  Committee  may  establish,  with 
the  approval  of  the  Secretary,  rules  and 
procedures  to  exempt  from  regulations 
raisins  produced  in  southern  California 
(i.e.,  the  counties  of  Riverside,  Imperial, 
San  Bernardino,  Ventura,  Orange,  Los 
Angeles,  and  San  Diego)  and  disposed 
of  for  distillation,  livestock  feed,  or  by 
export  in  natural  condition  to  Mexico. 

Paragraph  (b)  of  section  989.160  of 
Subpart — Administrative  Rules  and 
Regulations  (7  CFR  989.102-989.176) 
currently  exempts  raisins  produced 
from  grapes  dried  on  the  vine  in  those 
southern  California  counties,  which  are 
disposed  of  for  use  in  distillation, 
livestock  feed,  or  by  export  in  natural 
condition  to  Mexico,  from  all  marketing 
order  requirements.  This  final  rule 
eliminates  the  exemption  that  applies  to 
those  raisins  exported  in  natural 
condition  to  Mexico. 

When  that  exemption  provision  was 
established  in  the  early  1970’s,  the 
quantities  of  raisins  exported  to  Mexico 
were  relatively  small  and  were  of  off- 
grade  quality.  It  was  determined  at  that 
time  that  the  export  exemption  would 
not  interfere  with  order  regulations  or 
with  accomplishing  program  objectives. 

Diminished  demand  in  recent  years 
for  off-grade  raisins  and  raisin  residual 
material  for  distillation  in  California  has 
made  export  in  natural  condition  to 
Mexico  a  relatively  lucrative  market. 

The  Committee  has  confirmed  reports 
that  large  volumes  of  poor  quality 
raisins,  including  lots  as  large  as  forty 
to  fifty  thousand  pounds,  have  been 
exported  into  Mexico  from  southern 
California  and  other  areas  of  California. 
This  is  a  significant  departure  fi'om  the 
situation  w'hich  existed  when  the 
exemption  was  first  implemented. 
Raisins  horn  areas  which  are  not  exempt 
from  the  provisions  of  the  order  appear 
to  be  passing  into  Mexico  in  violation  of 
the  regulations. 

The  North  American  Free  Trade 
Agreement  (NAFTA)  has  effected  the 
removal  of  import  duties  and  license 
requirements,  opening  the  Mexican 
market  to  raisins  which  meet  the  quality 
requirements  of  the  order.  Hence,  there 
is  now  an  opportunity  to  build  an 
export  market  in  Mexico  for  high  quality 
raisins.  The  Committee  believes  that  all 
raisins  eligible  for  export  to  Mexico 
need  to  be  subject  to  the  quality 


requirements  of  the  order.  The 
Committee  also  believes  that  the 
regulation  of  such  raisins  is  essential  to 
meeting  program  objectives  and 
improvinc  compliance  efforts. 

On  theMsis  of  this  information,  the 
Committee,  on  April  16, 1994, 
unanimously  recommended  the  removal 
of  the  exemption  that  applies  to  raisins 
produced  from  grapes  dried  on  the  vine 
in  southern  California  and  exported  in 
natural  condition  to  Mexico. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  July  15, 1994 
[59  FR  36093).  The  proposed  rule 
provided  a  15-day  comment  period 
which  ended  August  1, 1994.  No 
comments  were  received. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
information  presented,  including  the 
Committee’s  unanimous 
recommendation  and  other  information, 
it  is  found  that  the  issuance  of  this  final 
rule,  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  final  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  1994-95  crop  year 
began  August  1, 1994,  and  the  final  rule 
should  cover  as  much  of  the  crop  year 
as  possible  to  accomplish  program 
objectives  and  improve  compliance 
efforts;  (2)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting;  and  (3)  the  proposed 
rule  provided  a  15-day  comment  period, 
and  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  989 
Grapes,  Marketing  agreements. 
Raisins.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  foMows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  989.160  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

§  989.1 60  Exemptions. 

*  *  *  «  • 

(b)  Disposition  of  raisins  produced  in 
Southern  California.  Raisins  produced 
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from  grapes  dried  on  the  vine  in  the 
counties  of  Riverside,  Imperial,  San 
Bernardino,  Ventura,  Orange,  Los 
Angeles,  and  San  Diego,  which  are 
disposed  of  for  use  in  distillation  or 
livestock  feed,  shall  be  exempt  firom  the 
provisions  of  this  part. 

Dated:  August  22, 1994. 

Eric  M.  ForiBui, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
|FR  Doc.  94-21082  Filed  8-25-94;  8:45  ami 
KUMG  coce  34ia-02-P 

7  CFR  Part  1030 
[DA-04-16] 

Milk  in  the  Chicago  Regional  Marketing 
Area;  Revision  of  Rule 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Revision  of  rule. 

.SUMMARY:  This  document  temporarily 
revises  the  supply  plant  shipping 
standards  under  the  Chicago  Regional 
order  for  the  month  of  September  1994. 
Shipping  percentages  for  individual 
supply  plants  and  imits  of  supply  plants 
are  reduced  to  1  percent  and  4  percent, 
respectively,  for  the  month  of 
September.  The  action  is  necessary  to 
pre^’ent  uneconomic  and  inefficient 
movements  of  milk  to  qualify  plants  for 
pooling.  A  proposed  reduction  for  the 
month  of  August  was  found  to  be  not 
necessary. 

EFFECTIVE  DATE:  Amendment  number  1 
is  effective  September  1, 1994. 

Amendment  number  2  is  effective 
September  1, 1994,  through  September 
30, 1994. 

Amendment  number  3  is  effective 
October  1, 1994. 

FOR  FURTHER  INFORMATKIN  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  720-2357. 
SUPPLEMFNtaRY  information:  Prior 
doCTJment  in  this  proceeding: 

Notice  of  Proposed  Temporary 
Revision:  Issued  July  11, 1994; 
published  July  15, 1994  (59  FR  36094J. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  fanners 


will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  fitmi  such  pricing. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  hot  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 

The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not  ■ 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  revision  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  and  the  provisions  of 
§  1030.7(b)(5)  of  the  Chicago  Regional 
milk  order. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (59 
FR  36094)  concerning  a  proposed 
temporary  relaxation  of  the  supply  plant 
shipping  percentages  under  the  Chicago 
Regional  milk  order.  The  revisions  were 
proposed  to  be  effective  for  the  months 
of  August  and  September  1994.  The 
public  was  afforded  the  opportunity  to 
comment  on  the  proposed  notice  by 
submitting  written  data,  views  and 
arguments  by  July  22, 1994, 

Two  comments  supporting  the 
proposed  revision  for  the  month  of 
September  were  received.  The 
comments  agreed  that  the  degree  of 
adjustment  that  the  order  allows  the 
market  administrator  to  make  in  supply 
plant  shipping  requirements  would  ^ 
sufficient  for  the  month  of  August.  No 
opposing  comments  were  received. 


Statement  of  Consideration 

For  the  month  of  September  1994  this 
rule  revises  from  5  percent  to  1  percent 
the  requirements  of  the  Chicago 
Regional  order  that  pool  supply  plants 
ship  to  distributing  plants  a  minimum 
percentage  of  receipts.  For  a  imit  of 
supply  plants,  the  action  reduces  the 
requii^  shipping  percentage  firom  10 
percent  of  the  supply  plants’  receipts  to 
4  percent.  A  proposed  revision  for  the 
month  of  August  is  found  to  be 
unnecessary  because  the  order 
authorizes  the  market  administrator  to 
reduce  the  supply  plant  shipping 
percentages  to  a  great  enou^  degree  to 
meet  current  market  needs.  The  degree 
to  which  the  market  administrator  is 
authorized  to  revise  shipping 
requirements  is,  however,  not  great 
enough  to  meet  the  needs  of  the  market 
for  September. 

The  temporary  revision  was  requested 
by  Central  Milk  Producers  Cooperative 
(CMPC),  a  federation  of  cooperative 
associations  that  represent  a  substantial 
number  of  the  producers  who  supply 
the  market.  CMPC  contends  that  a 
reduction  of  the  shipping  percentages  is 
necessary  to  prevent  uneconomic 
shipments  of  milk  firom  distant  supply 
plants  solely  for  pooKng  purposes. 

CMPC  originally  requested  that  the 
required  supply  plant  dipping 
percentages  be  eliminated  for  Septerabe:i 
for  both  Individual  supply  plants  and 
supply  plant  units.  After  having  the 
opportunity  to  see  data  for  further 
months,  however,  the  cooperative 
federation  stated  that  the  revision 
originally  requested  would  be  excessive 
in  view  of  recent  increases  in 
production  over  the  volume  CMPC  had 
projected  and  recent  increased  demand 
for  milk  for  manufacturing  uses.  CMPC 
therefore  recommended  that  the 
proposed  reduction  be  modified  to 
establish  shipping  standards  of  1 
percent  for  individual  supply  plants  and 
4  percent  for  units.  Dean  Fo^s,  a  large 
fluid  milk  handler  regulated  under  the 
Chicago  Regional  order,  supported 
CMPC’s  request  for  September. 

In  view  of  the  supply/demand 
relationship  for  the  market  the  supply 
plant  shipping  percentages  should  be 
reduced  for  September  1994.  A 
reduction  of  the  shipping  percentages 
will  contribute  to  orderly  marketing  in 
that  costly  and  inefficient  shipments  of 
milk  finm  distant  supply  plants  will  nOt 
be  necessary.  Thus,  dairy  farmers  who 
have  supplied  the  market  will  continue 
to  have  their  milk  pooled  under  the 
order. 

The  revision  needed  for  September  is 
greater  than  the  market  administrator  is 
authorized  to  arcomplish  under  the 
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order.  Therefore,  it  must  be  effectuated 
by  the  Director  of  the  Dairy  Division. 

After  consideration  of  all  relevant 
material,  including  the  proposal  set 
forth  in  the  aforesaid  notice,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  pool  supply 
plant  shipping  percentage  set  forth  in 
§  1030.7(b)  should  be  reduced  for  the 
month  of  September  to  1  percent  of 
individual  supply  plant  receipts  and  4 
percent  of  supply  plant  unit  receipts. 

It  is  hereby  found  and  determined 
that  30  days’  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  revision  is  necessary  to  reflect 
current  marketing  conditions  and  to 
maintain  orderly  marketing  conditions 
in  the  marketing  area  for  the  month  of 
September; 

(b)  This  revision  does  not  require  of 
persons  ejected  substantial  or  extensive 
preparation  prior  to  the  effective  date; 
and 

(c)  Notice  of  the  proposed  revision 
was  given  interested  parties  and  they 
were  aHorded  opportunity  to  Hie  written 
data,  views,  or  arguments  concerning 
this  revision. 

Two  comments  supporting  the 
proposed  revision  were  received,  with 
no  comments  opposing. 

Therefore,  good  cause  exists  for 
making  this  revision  eHective  less  than 
30  days  bom  the  date  of  publication  in 
the  F^eral  Register. 

List  of  Siib)ects  in  7  CFR  Part  1030 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
Title  7,  Part  1030,  are  emended  as 
follows: 

PART  1030-MILK  IN  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

1.  The  authority  for  7  CFR  Part  1030 
continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat  31,  as 
amended:  7  U.S.C.  601-674. 

§  1030.7  [Amended] 

2.  In  §  1030.7(b),  the  introductory  text 
is  amended  by  changing  the  “5  percent” 
to  “1  percent”,  and  by  changing  the  "10 
percent”  to  “4  percent”  for  the  period 
September  1, 1994,  through  September 
30, 1994. 

3.  In  §  1030.7(b),  the  introductory  text 
is  amended  by  changing  the  "1  percent” 
to  "5  percent”,  and  by  changing  the  “4 
percent”  to  “10  percent”,  effective 
October  1, 1994. 


Dated:  August  22. 1994. 

Silvio  Capponi,  Jr., 

Acting  Director,  Dairy  Division. 

IFR  Doc.  94-21084  Filed  8-25-94;  8:45  am| 
BILUNQ  CODE  341(M>2-M 


7  CFR  Part  1205 

[CN-04-00S] 

RIN  0581-AB29 

Amendment  to  Cotton  Research  and 
Promotion  Regulations  Regarding 
Assessment  of  Imported  Cotton- 
Containing  Products 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  adopting  without 
modification  an  interim  final  rule 
amending  the  Cotton  Board  Rules  and 
Regulations  to  allow  for  the 
continuation  of  collections  on 
renumbered  imported  cotton-containing 
products  as  long  as  no  change  in  the 
product’s  Harmonized  Tariff  Schedule 
(HTS)  description  occurs.  Since 
renumbering  of  products  by  the  U.S. 
Customs  Service  occurs  rather 
frequently,  providing  for  a  continuation 
of  assessment  collection  will  prevent 
unnecessary  and  costly  interruptions  of 
the  program. 

EFFECTIVE  DATE:  September  26, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Shackelford,  Chief,  Cotton 
Research  and  Promotion  Stafr,  Cotton 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Room  2641-S,  Washington,  DC  20090- 
6456;  or  telephone:  (202)  720-2259. 
SUPPLEMENTARY  INFORMATION:  Prior 
Document:  Interim  final  rule- 
Amendment  to  Cotton  Research  and 
Promotion  Regulations  Regarding 
Assessment  of  Imported  Cotton- 
Containing  Products  published  July  1. 
1994,  (59  FR  33901). 

Regulatory  Impact 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866,  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  Section  12  of  the  Act,  any 


person  subject  to  an  order  may  file  with 
the  Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary’s  ruling,  provided  a  complaint 
is  filed  within  20  days  firom  the  date  of 
the  entry  or  the  ruling. 

There  are  an  estimated  10,000 
importers  who  are  presently  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion 
Order  7  U.S.C.  2101-2118.  This  rule 
will  affect  importers  of  cotton  and 
products  containing  cotton.  The 
majority  of  these  importers  are  small 
businesses  under  the  criteria  established 
by  the  Small  Business  Administration. 
This  rule  will  help  ensure  the 
uninterrupted  collection  of  assessments 
on  products  already  subject  to 
assessment. 

Economic  Impact 

The  AMS  Administrator  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

Paperwork  Reduction  Act 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C.  3501  et  seq.)  the 
information  collection  and 
recordkeeping  requirements  contained 
in  this  subpait  have  been  previously 
approved  by  OMB  and  assigned  control 
number  0581-0093. 

Background 

In  July  of  1992,  the  Department  of 
Agriculture  (USDA)  finalized  rules  and 
regulations  for  the  authority  to  collect 
assessments  on  cotton  and  cotton- 
containing  products  as  authorized  in  the 
1990  Farm  Bill.  In  order  to  designate 
specific  imported  products  subject  to 
assessment.  AMS  published,  within  the 
implementing  regulations,  a  table  of 
approximately  700  HTS  numbers  and 
individual  assessment  rates  for  each. 
Collections  began  on  August  1, 1992. 
Soon  after,  the  Department  of  Commerce 
changed  certain  l^S  numbers  that 
USDA  had  identified  as  subject  to  the 
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assessment.  During  the  first  17  months 
of  import  assessments,  AMS  has  found 
that  the  Department  of  Commerce  may 
revise  HTS  numbers  as  a  result  of 
presidential  proclamation, 
congressional  actions,  statistical 
tracking  requirements,  etc.  Often,  these 
changed  numbers  are  merely 
replacements  of  previous  numbers  and 
have  no  impact  on  the  physical 
properties,  description  or  cotton  ix>ntent 
of  the  product  it  represents. 

The  U.S.  Customs  Service  informed 
USDA  prior  to  the  publishing  of  this 
rule  tliat  several  HTS  numbed  listed  in 
the  Import  Assessment  Table  contained 
in  7  era  1205.510  would  no  longer  be 
valid  as  of  January  1, 1994,  because  of 
recent  statistical  changes  made  by  the 
Department  of  Commerce.  These 
statistical  changes  to  the  HTS  numbers 
were  made  for  reasons  associated  with 
the  implementation  of  the  North 
American  Free  Trade  Agreement. 

In  order  to  collect  cotton  research  and 
promotion  assessments  on  imported 
products  containing  cotton,  OTS 
numbers  listed  in  the  Assessment  Table 
in  7  CFR  1205.510  must  correspond  to 
numbers  listed  in  the  Harmonized  Tariff 
Schedule.  USDA  has  found  that 
frequent  rulemaking  is  necessary  in 
order  to  maintain  an  up-to-date  list  of 
HTS  numbers  in  the  regulations  which 
provide  the  U.S.  Customs  Service  the 
authority  to  collect  cotton  research  and 
promotion  assessments  on  imported 
cotton  and  products  containing  cotton. 

Changes  made  to  HTS  niunbers 
during  calendar  year  1993  have  resulted 
in  reduced  collections  by  U.S.  Customs 
under  the  import  assessment  program 
averaging  over  $30,000  per  month. 

USDA  nas  reason  to  believe  that 
changes  in  HTS  numbering  and  the 
resulting  impact  on  the  Cotton  Research 
and  Promotion  Program  will  continue. 
U.S.  international  trade  agreements  such 
as  NAFFA,  GATT,  and  changes  in  most 
favored  nation  trading  status  for  certain 
textile  producing  countries  will, 
according  to  the  U.S.  Customs  Service, 
generate  changes  in  HTS  headings  on  a 
continuing  basis.  The  Cotton  Research 
and  Promotion  Program  would  in  this 
environment  experience  an 
unpredictable  loss  of  revenue. 

With  the  number  and  frequency  of 
HTS  number  changes  USDA  expe(::ts, 
updating  the  list  of  HTS  numbers 
through  nilemaking  is  an  impractical 
solution  to  minimiring  interruptions  in 
assessment  collections.  Therefore,  this 
rule  provides  for  the  continued 
collection  of  assessments  when  HTS 
numbers  are  changed  so  long  as  such 
changes  have  no  impact  on  the  physical 
properties,  description,  or  cotton 
content  of  the  products  involved. 


It  is  important  to  note  that  Commerce 
does  renumber  HTS  headings  where  an 
actual  change  in  the  product  occurs. 

This  rule  would  not  address  this  type  of 
renumbering.  USDA  will  omtinue  to 
suspend  assessments  in  these  situations 
until  the  cotton  content  and  a  revised 
assessment  rate  could  be  determined 
and  the  assessment  table  revised. 

Based  on  discussions  with  importers 
and  U.S.  Customs  Service  officials, 
USDA  has  determined  that  the  import 
community  supports  continuing  to  pay 
assessments  on  products  when  numbers 
have  changed  but  the  product  remains 
the  same.  In  fact,  suspending  collections 
on  HTS  headings  that  undergo  mere 
renumbering  is  causing  confusion  for 
importers  and  Customs.  Customs 
officials  have  informed  USDA  that  they 
can  program  their  automated  computer 
collection  system  to  continue  collecting 
assessments  when  HTS  headings 
undergo  renumbering. 

On  July  1, 1994,  at  59  FR  33901,  AMS 
publi^ed  an  interim  final  rule 
amending  7  CFR  Part  1205  to  allow  for 
the  continuation  of  collections  on 
renumbered  imported  cotton-containing 
products  as  long  as  no  change  in  the 
product’s  Harmonized  Tariff  Schedule 
(HTS)  description  occurs.  The  rule  was 
published  with  a  request  for  comments 
to  be  submitted  by  August  1, 1994.  AMS 
received  no  comments  pertaining  to  the 
interim  final  during  the  specified 
comment  period.  Therefore,  this  rule 
adopts  the  interim  final  rule  without 
change. 

List  of  Subjects  in  7  CFR  Part  1205 

Advertising,  Agricultural  research. 
Cotton,  Marketing  agreements. 
Reporting  and  recordkeeping 
requiremmils. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1206  is  amended 
as  follows: 

PART  1205-COTTON  RESEARCH 
AND  PROMOTION 

Accordingly,  the  interim  final  rule 
amending  7  GFR  part  1205  which  was 
published  at  59  FR  33901  on  July  1, 
1994,  is  adopted  without  change. 

Dated;  August  22, 1994. 

Lon  Halamiya, 

Administrator. 

(FR  Doc.  94-21083  Filed  8-25-94;  8:45  am) 
BILLING  CODE  34t»-02-P 


7  CFR  Part  1207 
(FV-94-703 IFRJ 
RIN:  0581-AB26 

Potato  Research  and  Promotion  Plan; 
Amendments  of  the  Rules  and 
Regulations  to  Permit  Changes  in  the 
Size  of  the  Administrative  Committee 

AGEKCY:  Agricultural  Mariceting  Service, 
USDA. 

ACTION;  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
provides  the  National  Potato  Promotion 
Board  (Board)  the  flexibility  to  change 
the  number  of  producer  members  on  the 
Administrative  Committee  to  reflect 
changes  in  potato  production  in  the 
United  States  through  amendment  of  the 
Board’s  bylaws,  with  the  Secretary’s 
approval,  updates  the  address  of  the 
Bo^’s  office,  and  revises  the 
Harmonized  T^ariff  Schedule  code 
number  for  imported  potato  starch  for 
human  consumption. 

OATES:  Interim  final  rule  effective 
August  26, 1994.  Comments  must  be 
received  by  September  26, 1994. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  mu.st 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Research  and  Promotion  Branch,  Fruit 
and  Vegetable  Divisiem,  AMS,  USDA, 
room  2535-So.,  P.O.  Box  96456, 
Washington,  DC  20090-6456. 

Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  mFORMATION  CONTACT: 
Georgia  C.  Abraham,  Research  and 
Promotion  Branch,  Fruit  and  Vegetable 
Division,  AMS,  U^A,  room  2535-So., 
P.O.  Box  96456,  Washington,  DC  20090- 
6456;  telephone  (202)  720-5057. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under  the 
Potato  Research  and  Promotion  Plan 
(Plan)  [7  CFR  Part  1207).  The  Plan  is 
authori2:ed  by  the  Potato  Reseandi  and 
Promotion  Act,  as  amended  [7  U.S.C 
2611-2627),  hereinafter  referred  to  as 
the  Act. 

This  rule  is  exempt  from  Executive 
Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justit* 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 
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The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  311  of  the  Act.  a  person  subject 
to  a  plan  may  file  a  petition  with  the 
Secretary  stating  that  such  plan,  any 
provision  of  such  plan  or  any  obligation 
imposed  in  connection  with  such  plan 
is  not  in  accordance  with  law;  and 
requesting  a  modification  of  the  plan  or 
an  exemption  from  the  plan.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  such  person  is  an 
inhabitant,  or  has  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  that  a  complaint  is  filed 
within  20  days  after  the  date  of  entry  of 
the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

There  are  an  estimated  2,000 
handlers,  6,000  producers,  80  importers 
of  potatoes  and  potato  products  for 
human  consumption,  and  25  importers 
of  seed  potatoes  who  are  subject  to  the 
provisions  of  the  Plan.  The  majority  of 
these  persons  may  be  classified  as  small 
agricultural  producers  and  small 
agricultural  service  firms.  Small 
agricultural  producers  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601]  as  those  having  annual 
receipts  of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5  million.  The  majority  of  potato 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  National  Potato  Promotion  Board 
(Board)  administers  a  national  program 
of  research,  development,  advertising, 
and  promotion  designed  to  strengthen 
potatoes'  competitive  position  and  to 
maintain  and  expand  domestic  and 
foreign  markets  for  potatoes  and  potato 
products.  The  program  is  financ^  by 
assessments  on  pri^ucers  of  5  or  more 
acres  of  potatoes  (collected  by  the  first 
handler)  and  on  all  imported  fr^sh  or 
processed  potatoes  for  human 
consumption  and  seed  potatoes 
(collect^  by  the  U.S.  Customs  Service). 
There  are  currently  103  members  on  the 
Board:  100  producers.  2  importers,  and 
a  public  member. 

Due  to  the  large  size  of  the  Board,  the 
Plan  authorizes  the  Board  to  appoint  an 
Administrative  Committee  which  has 
the  audiority  to  conduct  Board  business 
on  the  Board's  behalf.  As  currently  set 


forth  in  paragraph  (a)  of  section 
1207.507  of  ^e  rules  and  regulations 
issued  under  the  Plan,  the  Board  is 
authorized  to  appoint  up  to  27  members 
to  the  Administrative  Committee  which 
includes  25  producer  members,  1 
importer  member,  and  the  public 
member.  Producer  membership  on  the 
Administrative  Committee  is  allocated 
among  six  regions  established  in  the 
Board’s  bylaws  on  the  percentage  of 
U.S.  potato  production  in  each  region. 

Since  the  six  regions  were  established 
in  1972,  potato  pi^uction  in  the  U.S. 
has  increased  and  shifted  to  the  extent 
that  the  number  of  producer  members  in 
each  region  is  no  longer  representative 
of  the  percentage  of  production  in  each 
region. 

At  its  March  20. 1993,  annual 
meeting,  the  Board  directed  its  Long- 
Range  Planning  Subcommittee  to  study 
the  increase  and  shifts  in  potato 
production  to  determine  whether  or  not 
producer  member  allocation  by  region 
was  equitable  and  to  recommend 
corrective  action  the  following  year. 

Using  data  from  the  Department  of 
Agriculture’s  National  Agricultural 
Statistical  Service,  the  subcommittee 
determined  that,  based  on  the 
percentage  of  U.S.  potato  production, 
some  regions  were  under-represented 
and  other  regions  were  over-represented 
on  the  Administrative  Committee.  The 
subcommittee  also  determined  that  if 
the  25  producer  members  on  the 
Administrative  Committee  were 
apportioned  based  on  current 
production,  some  regions  would  lose 
representation  disproportionately  to  the 
decrease  in  production  in  that  region. 
Therefore,  at  the  Administrative 
Committee’s  January  12, 1994,  meeting, 
the  subcommittee  presented  to  the 
Administrative  Committee  four 
proposals  for  the  Administrative 
Committee’s  consideration.  The 
Administrative  Committee  approved  a 
proposal  to  add  5  producer  members  to 
the  Administrative  Committee  and  to 
reallocate  the  30  producer  members  to 
reflect,  as  closely  as  possible,  the 
percentage  of  U.S.  potato  production  in 
each  region.  The  proposal  approved  by 
the  Administrative  Committee  for 
presentation  to  the  full  Board  would 
increase  the  total  number  of 
Administrative  Committee  members 
from  27  to  32  (30  producer  members,  1 
importer  member,  and  the  public 
member)  and  would  reallocate  the  30 
producer  members  among  the  regions  as 
follows:  Northwest,  from  8  members  to 
13;  North  Central,  fit>m  5  members  to  6; 
Northeast,  from  5  members  to  4; 
Southwest,  from  3  members  to  2;  South 
Central,  from  2  members  to  3;  and 
Southeast.  2  members  (no  change). 


This  recommendation  was  presented 
to  and  approved  by  the  full  Board  at  th« 
Board’s  annual  meeting  on  March  18, 
1994.  The  Board  approved  an 
amendment  to  Article  VI.  Section  1  of 
the  Board’s  bylaws,  which  sets  forth  the 
allocation  of  Administrative  Committee 
members,  and  recommended  amending 
paragraph  (a)  of  section  1207.507  of  the 
Plan's  rules  and  regulations,  which  sets 
forth  the  number  of  members  and 
composition  of  the  Administrative 
Committee. 

While  the  Board,  with  the  Secretary’s 
concurrence,  may  amend  its  bylaws  to 
reflect  changes  to  the  regional 
boundaries  and  allocatirm  of  the 
producer  members,  paragraph  (a)  of 
section  1207.507  of  the  rules  and 
regulations  issued  under  the  Plan  must 
be  amended  to  change  the  number  of 
Board  members  who  may  serve  on  the 
Administrative  Committee.  However. 
U.S.  potato  production  and  the 
distribution  of  that  production  among 
the  states  is  subject  to  friture  change 
which  would  affect  producer 
representation  on  the  Administrative 
Committee.  Therefore,  in  order  to 
provide  more  flexibility  to  the  Board  in 
adjusting  the  size  of  its  Administrative 
Committee  based  on  current  production 
trends  and,  at  the  same  time,  eliminate 
unnecessary  rulemaking,  this  rule 
amends  paragraph  (a)  of  section 
1207.507  to  provide  that  the  number  of 
producer  members  on  the 
Administrative  Committee  be  as  set 
forth  in  the  Board’s  bylaws. 

This  action  also  revises  section 
1207.501  of  the  rules  and  regulations  to 
reflect  the  Board’s  current  place  of 
business. 

In  addition,  the  Committee  for 
Statistical  Annotation  of  Tariff 
Schedules  of  the  International  Trade 
Commission,  at  the  request  of  the 
Department,  has  revis^  the  statistical 
reporting  requirements  for  imported 
potato  starch.  As  a  result.  Harmonized 
Tariff  Schedule  (HTS)  code  numbers 
which  differentiate  between  imported 
potato  starch  for  human  consumption 
and  imported  potato  starch  for  other 
uses  have  been  established.  Paragraph 
(b)(3)  of  section  1207.510  provides  the 
HTS  categories  and  assessment  rates  on 
imported  tablestock  potatoes  and  frozen 
or  processed  potatoes  for  ultimate 
consumption  by  humans  and  on 
imported  seed  potatoes.  The  Act 
provides  the  authority  for  the  Board  to 
assess  only  those  potatoes  and  potato 
products  intended  for  human 
consumption  and  for  use  as  seed. 
Because  the  tariff  schedule  did  not 
provide  a  statistical  breakout  to  identify 
product  intended  for  different  uses,  the 
present  HTS  code  number  in  this 
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section  identifying  potato  starch  does 
not  differentiate  between  the  above 
uses.  As  a  result,  it  is  possible  that 
assessments  on  potato  starch  not 
intended  for  human  consumption  are 
being  collected  by  the  U.S.  Customs 
Service  on  the  Board’s  behalf. 

Amending  this  section  to  list  the  correct 
HTS  code  for  potato  starch  for  human 
consumption  will  eliminate  the  need  for 
importers  to  request  a  refund  from  the 
Board  of  assessments  that  might  be 
erroneously  collected  by  Customs  on  the 
Board’s  behalf.  Therefore,  this  rule  also 
amends  paragraph  (b)(3l  of  section 
1207.510  to  reflect  the  new  HTS  code 
number  identifying  potato  starch  for 
human  consumption. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  rule  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

Pursuant  to  the  provisions  in  5  U.S.C. 
553,  it  is  found  and  determined  upon 
good  cause  that  it  is  impracticable, 
imnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  ^is  rule  into  effect  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  action  formalizes  the 
Department’s  approval  of  amendments 
to  the  Board’s  bylaws  which  were 
approved  by  the  full  Board  and  makes 
other  amendments  to  the  rules  and 
regulations  that  ensure  effective 
administration  of  the  Act;  (2)  a  30-day 
period  is  provided  to  allow  interested 
parties  to  comment  prior  to  frnalization; 
and  (3)  no  useful  purpose  would  be 
served  by  a  delay  of  the  effective  date. 

All  written  comments  received  in 
response  to  this  rule  by  the  date 
specified  herein  will  be  considered 
prior  to  finalizing  this  action. 

List  of  Subjects  in  7  CFR  Part  1207 

Advertising,  Agricultural  research, 
Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1207  is  revised  as 
follows: 

PART  1207— POTATO  RESEARCH 
AND  PROMOTION  PLAN 

1.  The  authority  citation  for  7  CFR 
part  1207  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2611-2627. 

2.  Section  1207.501  is  revised  to  read 
as  follows: 

S  1207.501  Communications. 

All  communications  in  connection 
with  the  Potato  Research  and  Promotion 


Plan  shall  be  addressed  to:  National 
Potato  Promotion  Board,  7555  East 
Hampden  Avenue,  Suite  412,  Denver, 
Colorado  80231. 

3.  Section  1207.507  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  to  read  as  follows: 

§  1 207.507  Administrative  Committee. 

(a)  The  Board  shall  annually  select 
from  among  its  members  an 
Administrative  Committee  composed  of 
producer  members  as  provided  for  in 
the  Board’s  bylaws,  one  or  more 
importer  members,  and  the  public 
member.  *  *  * 

•  *  *  *  A 

4.  The  table  in  paragraph  (b)(3)  of 

§  1207.510  is  revised  to  read  as  follows: 

§  1 207.51 0  Levy  of  assessments. 
***** 

(b)  *  *  * 

(3)  •  •  * 


Tablestock  potatoes, 
processed  potato 
products,  and  seed 
potatoes 

Assessment 

Cents/cwt 

Cents/kg 

0701.10.0020  . 

2.00 

0.0441 

0701.10.0040  . 

2.00 

0.0441 

0701.90.1000  . 

2.00 

0.0441 

0701.90.5010  . 

2.00 

0.0441 

0701.90.5020  . 

2.00 

0.0441 

0701.90.5030  . 

2.00 

0.0441 

0701.90.5040  . 

2.00 

0.0441 

0710.10.0000  . 

4.00 

0.0882 

2004.10.4000  . 

4.00 

0.0882 

2004.10.8020  . 

4.00 

0.0882 

2004.10.8040  . 

4.00 

0.0882 

2005.20.6060  . 

3.1446 

0.0693 

0712.10.0000  . 

14.2857 

0.3149 

1105.10.0000  . 

14.2857 

0.3149 

1105.20.0000  . 

14.2857 

0.3149 

2005.20.6040  . 

14.2857 

0.3149 

2005.20.2000  . 

8.1633 

0.1800 

1108.13.0010  . 

18.0018 

0.3969 

***** 

Dated:  August  22, 1994. 

Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

(FR  Doc.  94-21087  Filed  8-25-94;  8:45  am] 
BILUNQ  CODE  3410-02-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-19-1-5736a;  FRL-5029-41 

Approval  and  Promulgation  of 
Implementation  Plan:  Texas  Emission 
Statement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  action  approves  a 
revision  to  the  Texas  State 
Implementation  Plan  (SIP)  to  include 
revisions  to  the  Texas  Air  Control 
Board,  part  III,  chapter  101,  General 
Rules,  section  101.10,  Entission 
Inventory  Requirements.  These  revisions 
are  for  the  purpose  of  implementing  an 
emission  statement  program  for 
stationary  sources  within  the  ozone 
nonattainment  areas.  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  the  Federal 
requirements  for  an  emission  statement 
program  as  part  of  the  SIP  for  Texas. 
DATES:  This  frnal  rule  will  become 
effective  on  October  25, 1994  unless 
notice  is  received  by  September  26, 

1994  that  someone  wishes  to  submit 
adverse  or  critical  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  exeunine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Programs  Branch 
(6T-AP),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 

The  Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality, 
Emissions  Inventory  Branch,  12124  Park 
35  Circle,  Austin,  Texas  78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herbert  R.  Sherrow,  Jr.,  Planning 
Section  (6T-AP),  Air  Programs  Branch, 
USEPA  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  Telephone 
(214)  655-7237. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  air  quality  planning  and  State 
Implementation  Plan  (SIP)  requirements 
for  ozone  nonattainment  and  transport 
areas  are  set  out  in  subparts  I  and  II  of 
part  D  of  title  I  of  the  Clean  Air  Act,  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990  (CAA  or  “the 
Act’’).  EPA  has  published  a  “General 
Preamble’’  describing  EPA’s  preliminary 
views  on  how  EPA  intends  to  review 
SIPs  and  SIP  revisions  submitted  under 
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title  I  of  the  CAA,  including  those  State 
submittals  for  ozone  transpKsrt  areas 
within  the  States  (see  57  FR  13498 
(April  16, 1992)  (“SIP;  General  Preamble 
for  the  Implementation  of  title  I  of  the 
Clean  Air  Act  Amendments  of  1990”), 

57  FR  18070  (April  28. 1992) 
(“Appendices  to  the  General 
Preamble”),  and  57  FR  55620 
(November  25, 1992)  (“SIP:  NOx 
Supplement  to  the  General  Preamble”)). 

EPA  has  also  issued  a  draft  guidance 
document  describing  the  requirements 
for  the  emission  statement  programs 
discussed  in  this  document,  entitled 
“Guidance  on  the  Implementation  of  an 
Emission  Statement  Program”  (July, 
1992).  The  Agency  is  also  conducting  a 
rulemaldng  process  to  modify  part  40  of 
the  CFR  to  reflect  the  requirements  of 
the  emission  statement  program. 

Section  182  of  the  Act  sets  out  a 
graduated  control  program  for  ozone 
nonattainment  areas.  Section  182(a)  sets 
nut  requirements  applicable  in  Marginal 
nonattainment  areas,  which  are  also 
made  applicable  in  subsections  (b),  (c), 
(d).  and  (e)  to  all  other  ozone 
nonattainment  areas.  Among  the 
requirements  in  section  182(a)  is  a 
program  in  paragraph  (3)  of  that 
subsection  for  stationary  sources  to 
prepare  and  submit  to  the  State  each 
year  emission  statements  showing 
actual  emissions  of  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NO.).  This  paragraph  provides  that  the 
States  are  to  submit  a  revision  to  their 
SIPs  by  November  15, 1992,  establishing 
this  emission  statement  program. 
Whatever  minimum  reporting  level  is 
established  in  a  State  emission 
statement  program,  if  either  VOC  or  NO, 
is  emitted  at  or  above  the  designated 
level,  the  other  pmllutant  should  be 
included  in  the  emission  statement, 
even  if  it  is  emitted  at  levels  below  the 
specified  cutoffs. 

The  CAA  requires  facilities  to  submit 
the  first  emission  statement  to  the  State 
within  three  years  after  November  15, 
1990,  and  annually  thereafter.  EPA 
requests  that  the  States  submit  the 
emission  data  to  EPA  through  the 
Aerometric  Information  Retrieval 
System  (AIRS).  The  minimum  emission 
statement  data  should  include: 
Certification  of  data  accuracy;  source 
identification  information;  operating 
schedule;  emissions  information  (to 
include  annual  and  typical  ozone 
season  day  emissions);  control 
equipment  information;  and  process 
data.  EPA  developed  emission 
statements  data  elements  to  be 
consistent  with  other  source  and  State 
reporting  requirements.  This 
consistency  is  essoxtial  to  assist  States 
with  quality  assurance  for  emission 


estimates  and  to  facilitate  consolidation 
of  all  EPA  reporting  requirements. 

In  addition  to  the  submission  of  the 
emission  statement  data  to  AIRS,  States 
should  provide  EPA  with  a  status  report 
that  outlines  the  degree  of  compliance 
with  the  emissions  statement  program. 
Beginning  July  1. 1993,  States  should 
report  quarterly  to  EPA  the  total  number 
of  sources  affected  by  the  emission 
statement  provisions,  the  number  that 
have  complied  with  the  provisions,  and 
the  number  that  have  not.  This  status 
report  should  also  include  the  total 
annual  and  typical  ozone  season  day 
emissions  from  all  reporting  sources, 
both  corrected  and  non-corrected  for 
rule-effectiveness  (RE).  States  should 
include  in  their  status  report  a  list  of 
sources  that  are  delinquent  in 
submitting  their  emission  statement  and 
that  emit  500  tons  per  jrear  (tpy)  or  more 
of  VOC  or  2500  tpy  or  more  of  NO,.  This 
report  should  be  a  quarterly  submittal 
until  all  the  regulated  sources  have 
complied  for  the  reporting  year. 
Suggested  submittal  dates  for  the 
quarterly  status  reports  are  July  1, 
October  1.  January  1.  and  April  1. 

Analysis  of  State  Submission 
1.  Procedaral  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  its  SIP,  of  which  the 
emission  statement  program  will 
become  a  part.  Section  110(a)(2)  of  the 
Act  provides  that  each  implementation 
plan  submitted  by  a  State  must  be 
adopted  after  reasonable  notice  and 
public  hearing. '  Section  110(1)  similarly 
provides  that  each  revision  to  an 
implementation  plan  submitted  by  a 
State  under  the  CAAA  must  be  adopted 
by  such  State  after  reasonable  notice 
and  public  hearing. 

EPA  must  at  the  outset  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  ^A  review 
and  action  (see  section  110(k)(l)  and  57 
FR  13565).  EPA’s  completeness  criteria 
for  SIP  submittals  are  set  out  at  40  CFR 
part  51.  appendix  V  (1991),  as  amended 
by  57  FR  42216  (August  26, 1991).  EPA 
attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  under 
section  110(k)(l)(B).  a  submittal  is 
deemed  complete  by  operation  of  law  if 
a  completeness  determination  is  not 
made  by  EPA  6  months  after  receipt  of 
the  submission. 

The  State  passed  the  revisions  to  the 
TACB  General  Rules.  101,  by  repealing 
the  existing  section  101.10  and 


'  Also  section  172(c)(7)  of  the  Act  requires  that 
plan  provisions  for  nonattairanent  areas  meet  the 
applicable  provisions  of  section  IKHaKZ). 


replacing  it  with  a  new  section  101.10 
on  August  20. 1992.  The  State  submitted 
the  revision  to  public  hearing  on  April 
19, 1992.  The  rule  was  submitted  to 
EPA  on  October  15, 1992,  by  the 
(iovemor,  as  a  proposed  revision  to  the 
SIP. 

The  October  15, 1992,  SIP  revision 
was  reviewed  by  EPA  to  determine 
completeness  shortly  after  its  submittal, 
in  accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51, 
appendix  V  (1991),  as  amended  by  57 
FR  42216  (August  26. 1991).  The 
submittal  was  found  to  be  complete  and 
a  letter  dated  January  15. 1993,  was 
forwarded  to  the  Governor  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review 
process.  The  provisions  of  the 
regulations  are  outlined  under  the 
analysis  of  the  State's  submission 
below. 

On  September  1, 1993,  the  TACB 
merged  with  the  Texas  Water 
Commission  to  form  the  Texas  Natural 
Resource  Conservation  Commission 
(TNRCC)  and  is  now  called  the  Office  of 
Air  Quality  within  the  TNRCXL  The 
merger  did  not  abrogate,  void,  or  rescind 
any  rules,  regulations.  Orders,  permits, 
or  any  other  action  previously  taken  by 
the  former  TACB. 

2.  Components  of  Emission  Statement 
Program 

There  are  several  key  general  and 
specific  components  of  an  acceptable 
emission  statement  program. 
Specifically,  the  State  must  submit  a 
revision  to  its  SIP  and  the  emission 
statement  program  must  meet  the 
minimum  requirements  for  reporting  by 
the  sources  and  the  State.  In  general,  the 
program  must  include,  at  a  minimum, 
provisions  for  applicability,  definitions, 
compliance,  and  specific  source 
requirements  detailed  below. 

A.  SIP  Revision  Submission.  Required 
within  2  years  of  enactment  of  the  Clean 
Air  Act  Amendments  of  1990  (CiAAA) 
(November  15. 1990). 

B.  Program  Elements.  The  State 
emission  statement  program  must,  at  a 
minimum,  include  provisions  covering 
applicability  of  the  regulations, 
definitions  for  key  terms  used  in  the 
regulations,  a  compliance  schedule  for 
sources  covered  by  the  regulations,  and 
the  specific  reporting  requirements  for 
sources.  The  emission  statement 
submitted  by  the  source  should  contain, 
at  a  minimum,  a  certification  that  the 
information  is  accurate  to  the  best 
knowledge  of  the  individual  certifying 
the  statement,  source  identification 
information,  operating  information, 
process  rate  data,  control  equipm«it 
information,  and  emissions  information. 
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These  elements  are  described  in  greater 
detail  in  section  D  of  this  document. 

EPA  recommends  that  the  State  program 
require  the  submission  of  the  data  from 
the  sources  no  later  than  April  15  of 
each  year  to  insure  that  the  State  can 
meet  the  July  1  deadline  for  the 
submission  of  data  into  AIRS  each  year. 
The  guidance  document  prepared  by 
EPA  provides  a  draft  model  State  rule 
which  can  be  used  as  the  basis  for  the 
.States  to  develop  their  program.  The 
guidance  document  also  provides 
suggested  language  for  the  specific 
program  elements. 

C.  Sources  Covered.  Section 
182(a)(3)(B)  requires  that  States  with 
areas  designated  as  nonattainment  for 
ozone  require  emission  statement  data 
from  sources  of  volatile  organic 
compounds  (VOC)  or  oxides  of  nitrogen 
(NOx)  in  the  nonattainment  areas.  This 
requirement  applies  to  all  ozone 
nonattainment  areas,  regardless  of  the 
classification  (Marginal,  Moderate,  etc.). 

The  States  may  waive,  with  EPA 
approval,  the  requirement  for  emission 
statements  for  classes  or  categories  of 
sources  with  less  than  25  tons  per  year 
of  actual  plant-wide  NO*  or  VOC 
emissions  in  nonattainment  areas  if  the 
class  or  category  is  included  in  the  base 
year  and  periodic  inventories  and 
emissions  are  calculated  using  emission 
factors  established  by  EPA  (such  as 
those  found  in  EPA  publication  AP— 42) 
or  other  methods  acceptable  to  EPA. 
States  should  get  clearance  from  the 
appropriate  EPA  Regional  Office  to 
waive  the  emission  statement 
requirement  for  these  smaller  sources. 

D.  Reporting  Requirements  for 
Sources.  The  State  of  Texas  requires 
facilities  to  report  on  an  emissions 
inventory  questionnaire  supplied  by  the 
State.  Sources  covered  by  the  State 
emission  statement  program  should 
submit,  at  a  minimum,  the  following 
data  elements: 

1.  Source  identification  information. 

2.  Operating  information. 

3.  Process  rate  data. 

4.  Control  equipment  information. 

5.  Emissions  information. 

3.  Review  of  the  State's  Emission 
Statement  Regulations. 

A.  Applicability 

The  applicability  of  the  regulation  to 
ozone  nonattainment  areas  is 
documented  in  subsection  (a)  and  (a)(1). 
The  rule  states  that  the  owner  or 
operator  of  the  following  stationary 
sources  in  the  State  of  Texas  or  on 
waters  that  extend  25  miles  from  the 
shoreline  shall  submit  emissions 
inventories  to  the  Texas  Air  Control 
Board  (TACB)  on  forms  or  other  media 


approved  by  the  TACB:  a  major  facility/ 
stationary  source,  as  defined  in  Section 
101.1  of  this  title  (relating  to 
definitions),  and  any  stationary  source 
in  an  ozone  nonattainment  area  emitting 
a  minimum  of  10  tons  per  year  (tpy) 
volatile  organic  compounds  (VOC),  25 
tpy  nitrogen  oxides  (NOx),  or  100  tpy 
carbon  monoxide  (CO). 

B.  Types  of  Inventories 

There  are  two  types  of  inventories 
identified  in  the  regulation  which  are 
pertinent  to  emission  statements.  They 
are  an  initial  emissions  inventory  and 
an  ozone  nonattainment  area  inventory. 

The  requirement  for  initial  emissions 
inventories  is  documented  in  subsection 
(b)(1).  Stationary  sources,  as  identified 
in  subsection  (a)  of  Section  101.10  shall 
submit  an  initial  emissions  inventory 
(lEI)  for  any  criteria  pollutant  or 
hazardous  air  pollutant  that  has  not 
been  identified  in  a  previous  inventory. 
The  lEI  shall  consist  of  actual  emissions 
of  VOC,  NO,,  CO,  sulfur  dioxide  (SO2), 
lead  (Pb),  and  particulate  matter  of  less 
than  10  microns  in  diameter  (PMm) 
from  stationary  sources  and  emissions 
of  all  hazardous  air  pollutants  identified 
in  the  FCAA,  Section  112(b).  For 
purposes  of  this  section,  the  term 
“actual  emission’’  is  the  actual  rate  of 
emissions  of  a  pollutant  from  an 
emissions  imit  for  the  calendar  year  or 
seasonal  period.  Actual  emission 
estimates  must  also  include  excess 
emissions  occurring  during 
maintenance,  start-ups,  shut-downs, 
upsets,  and  downtime  to  parallel  the 
documentation  of  these  events  in  the 
emissions  inventory  and  must  follow 
emissions  calculations  identified  in 
subsection  (c)  of  section  101.10. 

The  requirement  for  ozone 
nonattainment  areas  inventories  is 
documented  in  subsection  (b)(3).  This 
subsection  requires  stationary  sources  in 
ozone  nonattainment  areas  emitting  a 
minimum  of  10  TPY  of  VOC,  25  TPY  of 
NO„  or  100  TPY  of  CO  to  submit  an 
annual  inventory.  The  inventory  shall 
consist  of  actual  annual  emissions  and 
typical  weekday  emissions  that  occur 
during  the  summer  months. 

C.  Minimum  Data  Requirements 

The  data  requirements  include  a 

certifying  statement,  facility 
identification  information,  operating 
information,  process  rate  data,  control 
equipment  information,  and  emissions 
information. 

The  certifying  statement  is 
documented  in  subsection  (d).  A 
statement  is  required  from  the  owner  or 
operator  to  accompany  the  emission 
inventory  certifying  that  the  information 
is  true  and  accurate  to  the  best 


knowledge  of  the  certifying  official.  The 
certification  will  include  the  name,  title, 
signature,  date  of  signature,  and 
telephone  number  of  the  certifying 
official. 

The  data  requirements  are  contained 
in  the  questionnaire  used  by  the  State  to 
gather  emission  statement  data.  The 
questionnaire  is  required  from  all 
facilities  which  must  report  emission 
statement  data.  A  copy  of  the 
questionnaire  and  instructions  for 
completion  is  contained  in  the 
Technical  Support  Document  (TSD). 
Source  data  elements  required  by  Texas 
through  the  questionnaire  sent  by  the 
State  to  the  facilities  are: 

1.  Facility  identification  information. 

a.  Full  name,  physical  location,  and  mailing 
address  of  facility. 

b.  Latitude  and  Longitude. 

c.  SIC  code(s). 

2.  Operating  information. 

a.  Percentage  annual  throughput  by  season. 

b.  Days  per  week  during  the  normal  operating 
schedule. 

c.  Hours  per  day  during  the  normal  operating 
schedule. 

d.  Hours  per  year  during  the  normal 
operating  schedule. 

3.  Process  rate  data. 

a.  Annual  process  rate  (annual  throughput). 

b.  Peak  ozone  season  daily  process  rate  (in 
nonattainment  areas. 

4.  Control  equipment  information. 

a.  Current  primary  and  secondary  AIRS 
Facility  System  (AIRS)  control  equipment 
identification  codes. 

b.  Current  control  equipment  efficiency 
(percent). 

5.  Emissions  information. 

a.  Estimated  actual  V(X]  and/or  NO, 
emissions  at  the  segment  level,  in  tpy  for 
an  annual  emission  rate  and  pounds  per 
day  for  a  typical  ozone  season  day  (defined 
as  the  average  or  typical  operating  day 
during  the  {teak  ozone  season).  The 
instructions  for  completion  of  the 
questionnaire  require  that  if  either  VOC  or 
NO,  is  emitted  at  or  above  the  designated 
level,  the  other  {lollutant  must  be  included 
in  the  emission  statement,  even  if  it  is 
emitted  at  levels  below  the  s{)ecificd 
cutoffs.  Actual  emission  estimates  must 
include  upsets,  downtime,  and  fugitive 
emissions,  and  must  follow  an  emission 
estimation  method.  Emissions  will  be 
re[)orted  as  one  number. 

b.  AFS  estimated  emissions  method  code. 

c.  Emission  factor  (if  emissions  were 
calculated  using  an  emissions  factor). 

D.  Calculations 

Calculations  of  emissions  are 
documented  in  subsection  (c).  The 
subsection  specifies  that  actual 
measurement  with  continuous 
monitoring  systems  (CEMS)  is  the 
preferred  method  of  calculating 
emissions  from  a  point  source.  Other 
means  of  determining  actual  emissions 
may  be  utilized  if  CEMS  data  is  not 
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available  in  accordance  with  detailed 
instructions  from  the  Emissions 
Inventory  Division  of  the  TACB. 

E.  Reporting  Requirements 

The  reporting  requirements  are 
documented  in  subsection  (e).  The 
reporting  deadline  for  the  1992  ozone 
nonattainment  area  is  March  31, 1993. 
Subsequent  emission  statements  are  due 
on  March  31  of  each  year  and  will 
contain  data  for  the  previous  year. 

F.  Enforcement 

The  enforcement  requirements  are 
documented  in  subsection  (f).  The  State 
of  Texas  has  included  language  in  its 
regulation  that  permits  the  State  to 
enforce  the  provisions  of  the  regulation 
under  all  pertinent  State  enforcement 
authorities. 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA.  The  EPA  criteria  addressing 
the  enforceability  of  SIPs  and  SIP 
revisions  were  stated  in  a  September  23. 
1987,  memorandum  (with  attachments) 
from  J.  Craig  Potter.  Assistant 
Administrator  for  Air  and  Radiation,  et 
al.  (see  57  FR  13541  (April  16. 1992) 
("Review  of  State  Implementation  Plans 
and  Revisions  for  Enforceability  and 
Legal  Sufficiency”)).  SIP  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)). 

The  analysis  of  the  Texas  regulation 
shows  that  it  adequately  addresses  ail 
components  of  an  emission  statement 
program. 

In  addition,  the  State  has  agreed  to 
provide  the  EPA  with  emission 
statement  data  for  the  EPA  AIRS 
through  the  State  grants  process  and  to 
provide  quarterly  status  reports. 

Final  Action 

In  today’s  action,  the  EPA  is  granting 
final  approval  of  the  Texas  emission 
statement  program  as  submitted.  The 
EP.^  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  FR  publication,  the 
EPA  is  proposing  to  approve  the  SIP 
revision  should  adverse  comments  be 
received.  Thus,  this  action  will  be 
effective  October  25. 1994  unless,  by 
September  26, 1994,  notice  is  received 
that  adverse  or  critical  comments  will 
be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  a  subsequent 
document  which  will  withdraw  the 
final  action.  All  public  comments  will 


then  be  addressed  in  a  subsequent  final 
rule  based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  October  25, 

1994. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approv^  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments  of 
November  15, 1990.  The  EPA  has 
determined  that  this  action  conforms 
with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Regulatory  process 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  propos^  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
signiHcant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D,  of  the  CAA  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  F^eral  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.  1976;  42  U.S.C. 
7410(a)(2)). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  25, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for 


purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements. 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  Two  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993,  i 

memorandum  from  Michael  H.  Shapiro.  ! 

Acting  Assistant  Administrator  for  Air  | 

and  Radiation.  A  future  document  will  ! 

inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  Two  and  Table  Three  SIP 
revisions  (54  FR  2222)  from  the 
requirements  of  section  three  of 
Executive  Order  12291  for  two  years. 

The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  Two  and 
Table  Three  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  the  EPA’s 
request.  This  request  continues  in  effect 
under  Executive  Order  12866,  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 

Incorporation  by  reference. 

Intergovernmental  relations.  Nitrogen 
dioxide.  Oxides  of  nitrogen.  Reporting 
and  recordkeeping  requirements. 

Volatile  organic  compounds. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Texas  was  approved  by  the 
Director  of  the  Federal  Register  on  July  1. 

1982. 

Dated:  July  27, 1994. 

Allyn  M.  Davis, 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-767lq. 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(82)  to  read  as 
follovvs: 

§  52.2270  Identification  of  plan. 

*  •  *  •  * 

(c)*  •  * 
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(82)  A  revision  to  the  Texas  SIP  to 
include  8  new  Texas  Natural  Resmirce 
Conservation  Commission,  Part  III, 
Chapter  101,  General  Rules,  section 
101.10,  Emission  Inventory 
Requirements.  In  a  concurrent  action, 
the  TNRCC  repealed  the  existing  section 
101.10  concerning  filing  of  emissions 
data.  The  new  rule  and  the  repealing  of 
the  old  rule  was  submitted  to  the  EPA 
on  October  15, 1992,  by  the  Governor, 
as  a  proposed  revision  to  the  SIP. 

(i)  Incorporation  bv  reference. 

(A)  TNRCC.  Part  III,  Chapter  101, 
Genera!  Ku/es.  section  101.10,  Emission 
Inventory  Requirements,  as  adopted  by 
the  TNRCC  on  August  20, 1992. 

(B)  TNRCC  Order  No.  92-20,  as 
adopted  by  the  TNRCC  on  August  20, 
1992. 

(ii)  Additional  material. 

(A)  TNRCC  certification  letter  dated 
October  8, 1992,  and  signed  by  William 
R.  Campbell.  Executive  Director, 
TNRCC. 

|FR  Doc.  94-21014  Filed  8-25-94;  8:45  ami 
eULUNS  CODE  «560-G»-F 


40  CFR  Parts  52  and  81 
PN15-8-6e.20;  FRL-6058~ei 

Approval  and  Promulgatton  of 
ImptemeRtation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Indiana 

agency:  United  States  Environmental 
Protection  Agency  (USEPA) 

ACTION:  Final  rule;  withdrawal. 

SUMMARY:  On  luly  8, 1994,  (59  FR 
35044)  the  United  States  Environmental 
Protection  Agency  (USEPA)  approved  a 
revision  to  the  Indiana  State 
Implementation  Plan  (SIP)  for  ozone. 
The  action  approved  a  request  by 
Indiana  to  redesignate  the  following 
ozone  nonattainment  areas:  St.  Joseph 
and  Elkhart,  Vanderburgh,  and  Marion 
Coimties  to  attainment  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone.  The  USEPA  also  approved 
the  State's  maintenance  plan  for  these 
counties.  The  USEPA  is  withdrawing 
this  final  rule  due  to  the  adverse 
comments  received  on  these  actions.  In 
a  subsequent  final  rule  USEPA  will 
summarize  and  resptond  to  the 
comments  received  and  announce  final 
rulemaking  action  on  this  requested 
Indiana  SIP  revision  and  redesignation. 
EFFECTIVE  DATE:  August  26, 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available 
forpublic  inspection  during  normal 
business  hours  at  the  following  location: 

U.S.  Environmental  Protection 
Agency,  Region  5,  Regulation 


Development  Branch,  77  West  Jackson 
Boulevard,  Chicago,  Ulinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Environmental  Scientist, 
Regulation  Development  Section, 
Regulation  Development  Brandi  (AR- 
18J),  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jadison 
Boulevard,  Chicago,  Ulinois  60604. 
Telephone:  (312)  886-6057. 

List  (^Subjects  in  40  CFR  Parts  52  and 
81 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide,  Ozone, 
Volatile  organic  compound.s. 

Dated:  August  16. 1994. 

David  A.  Ullrich, 

Acting  Regional  Administrator 

IFR  Doc.  94-21012  Filed  8-25-94;  8:45  ami 

BiLUNC  CODE  t6t0-60-f 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

43  CFR  Part  12 
RIN  1090-AA42 

Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-Profit 
Organizations 

AGENCY:  Department  of  the  Interior, 
Office  of  the  Secretary. 

ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  This  interim  final  rule  will 
adopt  for  the  Department  of  the  Interior, 
standards  which  will  be  imposed  on 
grantees  covered  by  the  revised  Office  of 
Management  and  Budget  (OMB) 

Circular  A— 110,  “Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-Profit  Organizations.” 

DATES:  This  rule  is  effective  on  August 
26, 1994.  Comments  must  be  in  writing 
and  must  be  received  by  September  26, 
1994. 

ADDRESSES:  Comments  should  be 
mailed  to  Acquisition  and  Assistance 
Division,  Office  of  Acquisition  and 
Property  Management,  Department  of 
the  Interior,  1849  C  St,,  NW.,  Mail  Stop 
5512,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  A.  Titcomb,  (Chief,  Acquisition 
and  Assistance  Division),  (202)  208- 
6431. 

SUPPLEMENTARY  INFORMATION:  OMB 
Circular  A-110  covers  both  grants  made 


by  Federal  agencies  and  subgrants  made 
by  States  to  nongovernmental 
organizations. 

Agencies  were  required  to  adopt  those 
standards  which  would  be  imposed  on 
grantees  in  codified  reflations  within 
six  months  after  publication  in  the 
Federal  Register. 

Over  200  comments  were  received  by 
OMB  fipom  Federal  agencies,  non-profit 
organizations,  professirmal 
organizations,  and  others  in  response  to 
the  notice  published  on  August  27, 1992 
(57  FR  39018)  requesting  comments  on 
proposed  revisions.  The  comments  were 
considered  in  developing  the  final 
version.  Consequently,  this  rule  is 
published  as  an  interim  final  rule 
because  of  the  previous  request  for 
comment  process  used  in  the 
development  of  the  Circular,  the  large 
number  of  comments  already  received 
and  considered  by  OMB  and  the  Federal 
agencies,  and  due  to  the  limited 
flexibility  to  revise  the  rule  provided  by 
OMB. 

This  interim  final  rule  essentially 
adopts  all  the  language  io  the  Circular 
with  two  exceptions.  At  Section  12.904, 
language  has  been  added  to  describe  the 
procedure  for  handling  requests  for 
class  deviations  and  case-%-case 
exceptions.  At  Section  12.915,  the 
Department  is  including  a  term  and 
condition  concerning  use  of  the  metric 
system  of  measurement 

The  Department  is  revising  43  CFR 
part  12,  by  adding  subpart  F  to 
implement  these  requirements. 

Public  Participation 

The  policy  of  the  Departinent  of  the 
Interior,  is  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions 
or  objections  regarding  the  interim  final 
rule  to  the  location  identified  in  this 
prearable. 

Execotive  Order  12866,  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

This  interim  final  rule  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 

The  Department  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  affect  tJie  amount  of  funds  provided 
in  the  covered  programs,  but  rather 
modifies  and  updates  administrative 
and  procedural  requirements.  This 
interim  final  rule  does  not  contain  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.]. 


Federal  Register  /  Vol.  59,  No.  165  /  Friday,’  August  26,  1994  /  Rules  and  Regulations  44041 


Environmental  Effects 
The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  having  a  significant 
impact  on  the  human  environment 
under  the  National  Environmental 
Policy  Act  of  1969. 

Executive  Order  No.  12778 
The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  proposed  nde  meets  the  applicable 
standards  provided  in  Sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

List  of  Subjects  in  43  CFR  Part  12 

Cooperative  agreements.  Grants 
administration.  Grant  program. 

Dated;  July  11. 1994. 

B.R.  Cohen, 

Assistant  Secretary — Policy,  Management 
and  Budget. 

For  the  reasons  set  forth  in  the 
preamble.  Title  43,  part  12  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below; 

PART  12— ADMINISTRATIVE  AND 
AUDIT  REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C  7501;  41 
U.S.C  701  etseq.-,  E.0. 12539,  3  CFR,  1986 
Comp.  p.  189:  E.0, 12674,  3  CFR,  1989 
Comp.  p.  215:  E.0. 12731,  3  CFR,  1990 
Comp.  p.  306;  OMB  Circular  A-102;  OMB 
Circular  A-110;  OMB  Circular  A-128:  and 
OMB  Circular  A-133. 

2.  Part  12  is  amended  by  adding 
subpart  F  to  read  as  set  forth  below. 

Subpart  F — Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitais,  and  Other  Non- 
Profit  Organizations 

General 

Sec 

12.901  Purpose  and  applicability. 

12.902  Definitions. 

12.903  Effect  on  other  issuances. 

12.904  Deviations. 

12.905  Subawards. 

Pre-Award  Requirements 

12.910  Purpose. 

12.911  Pre-award  policies. 

12.912  Forms  for  applying  for  Federal 
assistance. 

12.913  Debarment  and  suspension. 

12.914  Special  award  conditions. 

12.915  Metric  system  of  measurement. 

12.916  Resource  Conservation  and 
Recovery  Act. 

12.917  Certifications  and  representations. 
Post-Award  Requirements 


Financial  and  Program  Management 

12.920  Ihirpose  of  financial  and  program 
management. 

12.921  Standards  for  financial  management 
systems. 

12.922  Payment. 

12.923  Cost  sharing  or  matching. 

12.924  Program  income. 

12.925  Revision  of  budget  and  program 
plans. 

12.926  Non-Federal  audits. 

12.927  All9wable  costs. 

12.928  Period  of  availability  of  funds. 

Property  Standards 

1 2.930  Purpose  of  property  standards. 

12.931  Insurance  coverage. 

12.932  Real  property. 

12.933  Federally-owned  and  exempt 
property. 

12.934  Equipment. 

12.935  Supplies  and  other  expendable 
property. 

12.936  Intangible  property. 

12.937  Property  trust  relationship. 

Procurement  Standards 

12.940  Purpose  of  procurement  standards. 

12.941  Recipient  responsibilities. 

1 2.942  Codes  of  conduct. 

12.943  Competition. 

12.944  Procurement  procedures. 

12.945  Cost  and  price  analysis. 

12.946  Procurement  records. 

12.947  Contract  administration. 

12.948  Contract  provisions. 

Reports  and  Records 

12.950  Purpose  of  reports  and  records. 

12.951  Monitoring  and  reporting  program 
performance. 

12.952  Financial  reporting. 

12.953  Retention  and  access  requirements 
for  records. 

Termination  and  Enforcement 

12.960  Purpose  of  termination  and 
enforcement 

12.961  Termination. 

12.962  Enforcement. 

AAer-the-Award  Requirements 

12.970  Purpose. 

12.971  Closeout  procedures. 

12.972  Subsequent  adjustments  and 
continuing  responsibilities. 

12.973  Collection  of  amounts  due. 

Appendix  A  to  Subpait  F — Contract 

Provisions 

General 

§  12.901  Purpose  and  applicability. 

This  subpart  establishes  uniform 
administrative  requirements  for  grants 
and  agreements  awarded  to  institutions 
of  higher  education,  hospitals,  and  other 
non-profit  organizations. 

§12.902  Definitions. 

Accrued  expenditures  means  the 
charges  incurred  by  the  recipient  during 
a  given  period  requiring  the  provision  of 
funds  for: 

(1)  goods  and  other  tangible  property 
received; 


(2)  services  performed  by  employees, 
contractors,  subrecipients,  and  other 
payees:  and, 

(3)  other  amounts  becoming  owed 
under  programs  for  which  no  current 
services  or  performance  is  required. 

Accrued  income  means  the  sum  of; 

(1)  earnings  during  a  given  period 
from: 

(1)  services  performed  by  the 
recipient,  and 

(ii)  goods  and  other  tangible  property 
delivered  to  purchasers,  and 

(2)  amounts  becoming  owed  to  the 
recipient  for  which  no  current  services 
or  performance  is  required  by  the 
recipient. 

Acquisition  cost  of  equipment  means 
the  net  invoice  price  of  the  equipment, 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the 
property  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charges, 
such  as  the  cost  of  installation, 
transportation,  taxes,  duty  or  protective 
in-transit  insurance,  shall  be  included 
or  excluded  from  the  unit  acquisition 
cost  in  accordance  with  the  recipient’s 
regular  accounting  practices. 

Advance  means  a  payment  made  by 
Treasury  check  or  other  appropriate 
payment  mechanism  to  a  recipient  upon 
its  request  either  before  outlays  are 
made  by  the  recipient  or  through  the  use 
of  predetermined  payment  schedules. 

Award  means  financial  assistance  that 
provides  support  or  stimulation  to 
accomplish  a  public  purpose.  Awards 
include  grants  and  other  agreements  in 
the  form  of  money  or  property  in  lieu 
of  money,  by  the  Federal  Government  to 
an  eligible  recipient.  The  term  does  not 
include:  technical  assistance  that 
provides  services  instead  of  money; 
other  assistance  in  the  form  of  loans, 
loan  guarantees,  interest  subsidies,  or 
insurance;  direct  pa)rments  of  any  kind 
to  individuals;  and  contracts  which  are 
•  required  to  be  entered  into  and 
administered  under  procurement  laws 
and  regulations. 

Cash  contributions  means  the 
recipient’s  cash  outlay,  ingluding  the 
outlay  of  money  contributed  to  the 
recipient  by  third  parties. 

Closeout  means  the  process  by  which 
a  Federal  agency  determines  that  all 
applicable  administrative  actions  and 
all  required  work  of  the  award  have 
been  completed  by  the  recipient  and 
Federal  awarding  agency. 

Contract  means  a  procurement 
contract  under  an  award  or  subaward, 
and  a  procurement  subcontract  under  a 
recipient’s  or  subrecipient’s  contract. 

Cost  sharing  or  matching  means  that 
portion  of  project  or  program  costs  not 
borne  by  the  Federal  Government. 
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Date  of  completion  means  the  date  on 
which  all  work  und^  an  award  is 
cx)mp]eted  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
sponsorship  ends. 

Disallowed  costs  means  those  charges 
to  an  award  that  the  Federal  awarding 
agency  determines  to  be  unallowable,  in 
accordance  with  the  applicable  Federal 
cost  principles  or  other  terms  and 
cooditimis  contained  in  the  award. 

Equipment  means  tangible 
nonexpendable  personal  property, 
including  exempt  property  charg^ 
directly  to  the  award  having  a  useful  life 
of  more  than  one  year  and  an 
acquisition  cost  of  $5000  or  more  per 
unit.  However,  consistent  with  recipient 
policy,  lower  limits  may  be  established. 

Excess  property  means  property  under 
the  control  of  any  Federal  awarding 
agency  that,  as  determined  by  the  head . 
there<^,  is  no  longer  required  for  its 
needs  or  the  discharge  of  its 
responsilnlities. 

Exempt  property  means  tangible 
personal  propi^y  acquired  in  whole  or 
in  part  with  Federal  funds,  where  the 
Federal  awarding  agency  has  statutory 
authority  to  vest  title  in  the  recipient 
without  further  obligation  of  the  Federal 
Cfovemment.  An  example  of  exempt 
property  authority  is  contained  in  the 
Federal  Grant  and  Cooperative 
Agreement  Act  (31  U.S.C.  6306),  for 
property  acquired  under  an  award  to 
conduct  basic  or  applied  research  by  a 
non-profit  institution  of  higher 
educatimi  or  non-profit  organization 
whose  principal  purpose  is  conducting 
scientific  research. 

Federal  funds  authorized  means  the 
total  amoimt  of  Federal  funds  obligated 
by  the  Federal  Government  for  use  by 
the  recipient.  This  amount  may  include 
any  authorized  carryover  of  unobligated 
funds  horn  prior  funding  periods  when 
permitted  by  agency  regulations  or 
agency  implementing  instructions. 

Federal  share  of  real  property, 
equipment,  or  supplies  means  that 
-  percentage  of  the  property’s  acquisition 
costs  and  any  improvement 
exmnditures  ^id  with  Federal  fonds. 

Funding  period  means  the  period  of 
finie  when  Federal  funding  is  available 
for  obligation  by  the  recipient. 

Intangible  property  and  debt 
instruments  means,  but  is  not  limited  to: 
trademarks:  copyrights;  patents  and 
patent  applications;  and  such  property 
as  loans,  notes  and  other  debt 
instruments;  lease  agreements;  stock 
and  other  instruments  of  property 
ownership,  whether  conside^  tangible 
or  intangfole. 

Obligations  means  the  amounts  of 
orders  placed,  contracts  and  grants 


awarded,  services  received  and  similar 
transactions  during  a  given  period  that 
require  payment  by  the  recipient  during 
the  same  or  a  future  period. 

Outlays  or  expenditures  means 
charges  made  to  the  project  or  program. 
They  may  be  reported  on  a  cash  or 
accrual  basis.  For  reports  prepared  on  a 
cash  basis,  outlays  are  the  sum  of:  cash 
disbursements  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  (iiarged,  the  value  of 
third  party  in-kind  contributions 
applied,  and  the  amount  of  cash 
advances  and  payments  made  to 
subrecipients.  Few  reports  prepared  on 
an  accrual  basis,  outlays  are  the  sum  of: 
cash  disbursements  for  direct  charges 
for  goods  and  services;,the  amount  of  ' 
indirect  expense  incurred;  the  value  of 
in-kind  contributions  applied;  and  the 
net  increase  (or  decrease)  in  the 
amounts  owed  by  the  recipient  for 
goods  and  other  property  received,  for 
services  performed  by  employees, 
contractors,  subrecipients  and  other 
payees  and  other  amounts  becoming 
owed  under  programs  for  which  no 
current  services  or  performance  are 
required. 

Personal  property  means  property  of 
any  kind  exceprt  real  property.  It  may  be 
tangible,  having  physical  existence,  or 
intangible,  having  no  physical 
existeiuie,  such  as  copyrights,  patents, 
or  securities. 

Prior  approval  means  written 
approval  by  an  authorized  official 
evidencing  prior  consent. 

Program  income  means  gross  income 
earned  by  the  recipient  that  is  directly 
generated  by  a  supported  activity  or 
earned  as  a  result  of  the  award  (see 
exclusions  in  paragraphs  12.924  (e)  and 
(h)).  Program  income  includes,  but  is 
not  limited  to,  income  from:  fees  for 
services  performed,  the  use  or  rental  of 
real  or  personal  property  acquired  under 
federally-funded  projects,  the  sale  of 
commodities  or  items  fabricated  under 
an  award,  license  fees  and  royalties  on 
patents  and  copyrights,  and  interest  on 
loans  made  with  award  funds.  Interest 
earned  on  advances  of  Federal  funds  is 
not  program  income.  Except  as 
otherwise  provided  in  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  program 
income  does  not  include  the  receipt  of 
principal  on  loans,  rebates,  credits, 
discounts,  etc.,  or  interest  earned  on  any 
of  them. 

Project  costs  means  all  allowable 
costs,  as  set  forth  in  the  applicable 
Federal  cost  principles,  incurred  by  a 
recipient  and  the  value  of  the 
contributions  made  by  third  parties  in 
accomplishii^  the  objectives  of  the 
award  during  the  project  period. 


Project  period  means  the  period 
established  in  the  award  doimment 
during  which  Federal  sponsorship 
begins  and  ends. 

Property  means,  unless  otherwise 
stated,  real  property,  equipment, 
supplies,  intangible  property,  and  debt 
instruments. 

Peal  property  means  land,  including 
land  improvements,  stnictures  and 
appurtenances  thereto,  but  excludes 
movable  machinery  and  equipment. 

Recipient  means  an  organization 
receiving  financial  assistance  directly 
from  Federal  awarding  agencies  to  carry 
out  a  project  or  program.  The  term 
includes  public  and  private  institutions 
of  higher  education,  public  and  private 
hospitals,  commercial  organizations, 
and  quasi-public  and  private  non-profit 
organizations  such  as,  but  not  limited 
to:  community  action  agmicies,  research 
institutes,  educational  associations,  and 
health  centers.  The  term  may  include,  at 
the  discretion  of  the  Federal  awarding 
^ency  foreign  or  international 
organizations  (such  as  agencies  of  the 
United  Nations)  which  are  recipients, 
subrecipients,  or  contractors  or 
subcontractors  of  recipients  or 
subrecipients.  The  term  does  not 
include  government-owmed  contractor- 
operated  facilities  or  research  centers 
providing  continued  support  for 
mission-oriented,  large-scale  programs 
that  are  government-owned  or 
controlled,  or  are  designated  as 
federally-funded  resemch  and 
development  centers. 

Research  and  development  means  all 
research  activities,  both  basic  and 
applied,  and  all  development  activities 
that  are  supported  at  universities, 
colleges,  and  other  non-profit 
institutions. 

(1)  “Research”  is  defined  as  a 
systematic  study  directed  toward  fuller 
scientific  knowledge  or  understanding 
of  the  subject  studied. 

(2)  “Development”  is  the  systematic 
use  of  knowledge  and  understanding 
gained  from  research  directed  toward 
the  production  of  useful  materials, 
devices,  systems,  or  methods,  including 
design  and  development  of  prototypes 
and  processes.  The  term  researdi  also 
includes  activities  involving  the  training 
of  individuals  in  research  techniques 
where  such  activities  utilize  the  same 
facilities  as  other  research  and 

-  development  activities  and  where  such 
activities  are  not  included  in  the 
instruction  function. 

Small  awards  means  a  grant  or 
cooi}erative  agreement  not  exceeding 
the  small  purchase  threshold  fixed  at  41 
U.S.C.  403(11)  (currently  $25,000). 

Subawa^  means  an  award  of 
financial  assistance  in  the  form  of 
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money,  or  property  in  lieu  of  money, 
made  under  an  award  by  a  recipient  to 
an  eligible  subrecipient  or  by  a 
subrecipient  to  a  lower  tier  subrecipient. 
The  term  includes  financial  assistance 
when  provided  by  any  legal  agreement, 
even  if  the  agreement  is  called  a 
contract,  but  does  not  include 
procurement  of  goods  and  services  nor 
does  it  include  any  form  of  assistance 
that  is  excluded  horn  the  definition  of 
“award”  in  this  section. 

Subrecipient  means  the  legal  entity  to 
which  a  subaward  is  made  and  which 
is  accountable  to  the  recipient  for  the 
use  of  the  funds  provided.  The  term 
may  include  foreign  or  international 
organizations  (such  as  agencies  of  the 
United  Nations)  at  the  discretion  of  the 
Federal  awarding  agency. 

Supplies  means  ml  personal  property 
excluding  equipment,  intangible 
property,  and  debt  instruments  as 
defined  in  this  section,  and  inventions 
of  a  contractor  conceived  or  first 
actually  reduced  to  practice  in  the 
performance  of  work  under  a  funding 
agreement  (“subject  inventions”),  as 
defined  in  37  CFTR  part  401,  “Ri^ts  to 
Inventions  Made  by  Nonprofit 
Organizations  and  Small  Business  Firms 
Under  Government  Grants,  Contracts, 
and  Cooperative  Agreements.” 

Suspension  means  an  action  by  a 
Federal  awarding  agency  that 
temporarily  withdraws  Federal 
sponsorship  under  an  award,  pending 
corrective  action  by  the  recipient  or 
pending  a  decision  to  terminate  the 
award  by  the  Federal  awarding  agency. 
Suspension  of  an  award  is  a  separate 
action  from  suspension  under  the 
Department  of  the  Interior  regulations 
implementing  E.O.’s  12549  and  12689, 
“Debarment  and  Suspension.”  See 
Subpart  D  of  43  CFR  part  12. 

Termination  means  the  cancellation 
of  Federal  sponsorship,  in  whole  or  in 
part,  under  an  agreement  at  any  time 
prior  to  the  date  of  completion. 

Third  party  in-kind  contributions 
means  the  value  of  non-cash 
contributions  provided  by  non-Federal 
third  parties.  Third  party  in-kind 
contributions  may  be  in  the  form  of  real 
property,  equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
projert  or  program. 

Unliquidated  obligations,  for  financial 
reports  prepared  on  a  cash  basis,  means 
the  amount  of  obligations  incurred  by 
the  recipient  that  have  not  been  paid. 
For  rep^s  prepared  on  an  accrued 
expenditure  basis,  they  represent  the 
amount  of  obligations  incurred  by  the 
recipient  for  which  an  outlay  has  not 
been  recorded. 


Unobligated  balance  means  the 
portion  of  the  funds  authorized  by 
Federal  awarding  agency  that  has  not 
been  obligated  by  the  recipient  and  is 
determined  by  deducting  the 
cumulative  obligations  ^m  the 
cumulative  funds  authorized. 

Unrecovered  indirect  cost  means  the 
difference  between  the  amount  awarded 
and  the  amount  that  could  have  been 
awarded  under  the  recipient’s  approved 
negotiated  indirect  cost  rate. 

Working  capital  advance  means  a 
procedure  whereby  funds  are  advanced 
to  the  recipient  to  cover  its  estimated 
disbursement  needs  for  a  given  initial 
period. 

§  12.903  Effect  on  other  issuances. 

For  awards  subject  to  this  subpart,  all 
administrative  requirements  of  codified 
program  regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
the  requirements  of  this  subpart  shall  be 
superseded,  except  to  the  extent  they 
are  required  by  statute,  or  authorized  in 
accordance  with  the  deviations 
provision  in  section  12.904. 

§  12.904  Deviations. 

The  Office  of  Management  and  Budget 
(OMB),  may  grant  exceptions  for  classes 
of  grants  or  recipients  subject  to  the 
requirements  of  this  subpart  when 
exceptions  are  not  prohibited  by  statute. 
However,  in  the  interest  of  maximum 
uniformity,  exceptions  fi-om  the 
requirements  of  this  subpart  shall  be 
permitted  only  in  unusual 
circumstances.  Federal  awarding 
agencies  may  apply  more  restrictive 
requirements  to  a  class  of  recipients 
when  approved  by  OMB.  All  requests 
for  class  deviations  shall  be  processed 
through  the  Assistant  Secretary — Policy, 
Management,  and  Budget.  Federal 
awarding  agencies  may  apply  less 
restrictive  requirements  when  awarding 
small  awards,  except  for  statutory 
requirements.  Exceptions  on  a  case-by¬ 
case  basis  may  also  be  made  by  Federal 
awarding  agencies.  Bureau/office 
application  of  less  restrictive 
requirements  when  awarding  small 
awards,  except  for  statutory 
requirements  as  well  as  exceptions  on  a 
case-by-case  basis,  will  be  approved  by 
designated  ofiicials  identified  in 
bureau/office  procedures. 

§12.905  Subawards. 

Unless  sections  of  this  subpart 
specifically  exclude  subrecipients  from 
coverage,  the  provisions  of  this  subpart 
shall  be  applied  to  subrecipients 
performing  work  under  awards  if  such 
subrecipients  are  institutions  of  higher 
education,  hospitals,  or  other  non-profit 


organizations.  State  and  local 
government  subrecipients  are  subject  to 
the  provisions  of  regulations 
implementing  the  grants  management 
common  rule,  “Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,”  43  CFR  part  12. 

Pre-Award  Requirements 

§  12.910  Purpose. 

Sections  12.911  through  12.917 
prescribe  forms  and  instructions  and 
other  pre-award  matters  to  be  used  in 
applying  for  Federal  awards. 

§  12.91 1  Pre-award  policies. 

(a)  Use  of  Grants  and  Cooperative 
Agreements,  and  Contracts.  In  each 
instance,  the  Federal  awarding  agency 
shall  decide  on  the  appropriate  award 
instrument  (i.e.,  grant,  cooperative 
agreement,  or  contract).  The  Federal 
Grant  and  Cooperative  Agreement  Act 
(31  U.S.C.  6301-08)  governs  the  use  of 
grants,  cooperative  agreements  and 
contracts.  A  grant  or  cooperative 
agreement  shall  be  used  only  when  the 
principal  purpose  of  a  transaction  is  to 
accomplish  a  public  purpose  of  support 
or  stimulation  authorized  by  Federal 
statute.  The  statutory  criterion  for 
choosing  between  grants  and 
cooperative  agreements  is  that  for  the 
latter,  “substantial  involvement  is 
expected  between  the  executive  agency 
and  t^e  State,  local  government,  or  other 
recipient  when  carrying  out  the  activity 
contemplated  in  the  agreement.” 
Contracts  shall  be  used  when  the 
principal  purpose  is  acquisition  of 
property  or  services  for  the  direct 
benefit  or  use  of  the  Federal 
Government 

(b)  Public  Notice  and  Priority  Setting. 
Federal  awarding  agencies  shall  notify 
the  public  of  their  Ending  priorities  for 
discretionary  grant  programs,  unless 
funding  priorities  are  establi^ed  by 
Federal  statute. 

§12.912  Fonns  for  applying  for  Federal 
assiatance. 

(a)  Federal  awarding  agencies  shall 
comply  with  the  applicable  report 
clearance  requirements  of  5  cr  k  part 
1320,  “Controlling  Paperwork  Burdens 
on  the  Public,”  with  regard  to  all  forms 
used  by  the  Federal  awarding  agency  in 
place  of  or  as  a  supplement  to  the 
Standard  Form  424  (SF-424)  series. 

(b)  Applicants  sh^  use  the  SF-424 
series  or  those  forms  and  instructions 
prescribed  by  the  Federal  awarding 
agency. 

(c)  For  Federal  programs  covered  by 
E.0. 12372,  “Intergovernmental  Review 
of  Federal  Programs,”  the  applicant 
shall  complete  the  appropriate  sections 
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of  the  SF-424  (Application  for  Federal 
Assistance)  indicating  whether  the 
application  was  subject  to  review  by  the 
State  Single  Point  of  Contact  (SPOC). 
The  name  and  address  of  the  SPOC  for 
a  particular  State  can  be  obtained  from 
the  Federal  awarding  agency  or  the 
Catalog  of  Federal  Domestic  Assistance. 
The  SBX)  shall  advise  the  applicant 
whether  the  program  for  which 
application  is  made  has  been  selected 
by  that  State  for  review. 

(d)  Federal  awarding  agencies  that  do 
not  use  the  SF-424  form  will  indicate 
whether  the  application  is  subject  to 
review  by  the  State  under  E.0. 12372. 

§  12.913  Debarment  and  suspension. 

Federal  awarding  agencies  and 
recipients  shall  comply  with  the 
nonprocurement  debannent  and 
suspension  common  rule  implementing 
E.O.s  12549  and  12689,  “Determent  and 
Suspension,"  Subpart  D  of  43  CFR  part 
12.  This  common  rule  restricts 
subawards  and  contracts  with  certain 
parties  that  are  debarred,  suspended  or 
otherwise  excluded  from  or  ineligible 
for  participation  in  Federal  assistance 
program  or  activities. 

§  12.914  Special  award  conditions. 

(a)  Federal  awarding  agencies  may 
impose  additional  requirements  as 
needed,  if  an  applicant  or  recipient: 

(1)  Has  a  history  of  poor  performance, 

(2)  Is  not  financially  stable, 

(3)  Has  a  management  system  that 
does  not  meet  the  standards  prescribed 
in  this  part, 

(4)  Has  not  conformed  to  the  terms 
and  conditions  of  a  previous  award,  or 

(5)  Is  not  otherwise  responsible. 

(b)  Additional  requirements  may  only 
be  imposed  provided  that  the  applicant 
or  recipient  is  notified  in  writing  as  to: 

(1)  The  nature  of  the  additional 
requirements; 

(2)  The  reason  why  the  additional 
requirements  are  being  imposed; 

(3)  The  nature  of  the  corrective  action 
needed; 

(4)  The  time  allowed  for  completing 
the  corrective  actions;  and 

(5)  The  method  for  requesting 
reconsideration  of  the  additional 
requirements  imposed. 

(c)  Any  special  conditions  shall  be 
promptly  removed  once  the  conditions 
that  prompted  them  have  been 
corrected. 

§  12.915  Metric  system  of  measurement 

The  Metric  Conversion  Act,  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205) 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce.  The  Act  requires 


each  Federal  agency  to  establish  a  date 
or  dates  in  consultation  with  the 
Secretary  of  Commerce,  when  the  metric 
system  of  measurement  will  be  used  in 
the  agency’s  procurements,  grants,  and 
other  business-related  activities.  Metric 
implementation  may  take  longer  where 
the  use  of  the  system  is  initially 
impractical  or  likely  to  cause  significant 
inefficiencies  in  the  accomplishment  of 
federally-funded  activities.  Federal 
awarding  agencies  will  follow  the 
provisions  of  E.0. 12770,  “Metric  Usage 
in  Federal  Government  Programs." 

When  applicable,  the  awarding  agency 
shall  request  that  measurement- 
sensitive  information  to  be  included  as 
part  of  the  application  be  expressed  in 
metric  units.  When  required  by  the 
awarding  agency  for  grants  to  recipients, 
the  following  term  and  condition  will  be 
incorporated  into  the  grant: 

Provision 

All  progress  and  final  reports,  other 
reports,  or  publications  produced  under  this 
award  shall  employ  the  metric  system  of 
measiuement.  However,  the  recipient  may 
use  non-metric  measurements  to  the  extent 
that  the  recipient  has  supporting 
docrunentation  that  the  use  of  metric 
measurements  is  impracticable  or  is  likely  to 
cause  significant  inefficiencies  or  loss  of 
markets  to  the  recipient,  such  as  when 
foreign  competitors  are  producing  competing 
products  in  non-metric  units. 

End  of  Provision 

§  12.916  Resource  Conservation  and 
Recovery  AcL 

Under  the  Resource  Conservation  and 
Recovery  Act  (42  U.S.C.  6962),  any  State 
agency  or  agency  of  a  political 
subdivision  of  a  State  that  is  using 
appropriated  Federal  funds  must 
comply  with  Section  6002.  Section  6002 
requires  that  preference  be  given  in 
procurement  programs  to  the  purchase 
of  specific  products  containing  recycled 
materials  identified  in  guidelines 
developed  by  the  Environmental 
Protection  Agency  (EPA)  (40  CFR  parts 
247-254).  Accordingly,  State  and  local 
institutions  of  higher  education  and 
hospitals  that  receive  direct  Federal 
awards  or  other  Federal  funds  shall  give 
preference  in  their  procurement 
programs  funded  with  Federal  funds  to 
the  purchase  of  recycled  products 
pursuant  to  the  EPA  guidelines. 

§12.917  Certifications  and 
representations. 

Unless  prohibited  by  statute  or 
codified  regulation,  each  Federal 
awarding  agency  is  authorized,  and 
encouraged  to  allow  recipients  to 
submit  certifications  and 
representations  required  by  statute, 
executive  order,  or  regulation  on  an 
annual  basis,  if  the  recipients  have 


ongoing  and  continuing  relationships 
with  the  agency.  Annual  certifications 
and  representations  shall  be  signed  by 
responsible  officials  with  the  authority 
to  ensure  recipients’  compliance  with 
the  pertinent  requirements. 

Post-Award  Requirements 

Financial  and  Program  Management 

§  1 2.920  Purpose  of  financial  and  program 
management 

Sections  12.921  through  12.928 
prescribe  standards  for  financial 
management  systems,  methods  for 
making  payments,  and  rules  for: 
satisfying  cost  sharing  and  matching 
requirements,  accounting  for  program 
income,  budget  revision  approvals, 
making  audits,  determining  allowability 
of  cost,  and  establishing  fund 
availability. 

§  1 2.921  Standards  for  financial 
management  systems. 

(a)  Federal  awarding  agencies  shall 
require  recipients  to  relate  financial  data 
to  performance  data  and  develop  unit 
cost  information  whenever  practical. 

(b)  Recipients’  financial  management 
systems  shall  provide  for  the  following. 

(1)  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of 
each  federally-sponsored  project  or 
program  in  accordance  with  the 
reporting  requirement  set  forth  in 
S^tion  12.952.  If  a  Federal  awarding 
agency  requires  reporting  on  an  accrual 
basis  from  a  recipient  that  maintains  its 
records  on  other  than  an  accrual  basis, 
the  recipient  shall  not  be  required  to 
establish  an  accrual  accounting  system. 
These  recipients  may  develop  accrual 
data  for  their  reports  on  the  l^sis  of  an 
analysis  of  the  documentation  on  hand. 

(2)  Records  that  identify  adequately 
the  source  and  application  of  funds  for 
federally-sponsored  activities.  Those 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obligations,  unobligated 
balances,  assets,  outlays,  income  and 
interest. 

(3)  Efiective  control  over  emd 
accountability  for  all  funds,  property, 
and  other  assets.  Recipients  shall 
adequately  safeguard  all  such  assets  and 
assure  they  are  used  solely  for 
authorized  purposes. 

(4)  Comparison  of  outlays  with  budget 
amounts  for  each  award.  Whenever 
appropriate,  financial  information 
should  be  related  to  performance  and 
unit  cost  data. 

(5)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  U.S. 
Treasury  and  the  issuance  or 
redemption  of  checks,  warrants,  or 
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payments  by  other  means  for  program 
purposes  by  the  recipient.  To  the  extent 
that  the  provisions  of  the  Cash 
Management  Improvement  Act  (CMIA) 
(Pub.  L.  101—453)  govern,  payment 
methods  of  State  agencies, 
instrumentalities,  and  fiscal  agents  shall 
be  consistent  with  CMIA  Treasury-State 
Agreements  or  the  CMIA  default 
procedures  codified  at  31  CFR  part  205, 
"Withdrawal  of  Cash  fiom  the  Treasury 
for  Advances  under  Federal  Grant  and 
Other  Programs.” 

(6)  Written  procedures  for 
determining  the  reasonableness, 
allocability  and  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
applicable  Federal  cost  principles  and 
the  terms  and  conditions  of  the  award. 

(7)  Accounting  records,  including  cost 
accounting  reco^s,  that  are  supported 
by  source  documentation. 

(c)  Where  the  Federal  Government 
guarantees  or  insures  the  repayment  of 
money  borrowed  by  the  recipient,  the 
Federal  awarding  agency  at  its 
discretion,  may  require  adequate 
bonding  and  insurance  if  the  bonding 
and  insurance  requirements  of  the 
recipient  are  not  deemed  adequate  to 
protect  the  interest  of  the  Federal 
Government. 

(d)  The  Federal  awarding  agency  may 
require  adequate  fidelity  bond  coverage 
where  the  recipient  lacks  sufficient 
coverage  to  protect  the  Federal 
Government’s  interest. 

(e)  Where  bonds  are  required  in  the 
situations  described  above  in  Section 
12.921  (c)  &  (d),  the  bonds  shall  be 
obtained  from  companies  holding 
certificates  of  authority  as  acceptable 
sureties,  as  prescribed  in  31  CFR  part 
223,  "Surety  Companies  Doing  Business 
with  the  United  States." 

§  12.922  Payment 

(a)  Payment  methods  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  from  the  United  States*Treasury 
and  the  issuance  of  redemption  of 
checks,  warrants,  or  payment  by  other 
means  by  the  recipients.  Payment 
methods  of  State  agencies  or 
instrumentalities  ^all  be  consistent 
with  Treasury-State  CMIA  agreement 
or  default  procedures  codifi^  at  31  CFR 
part  205. 

(b)  (1)  Recipients  are  to  be  paid  in 
advance,  provided  they  maintain  or 
demonstrate  the  willingness  to  maintain 
or  demonstrate: 

(i)  written  procedures  that  minimize 
the  time  elapsing  between  the  transfer  of 
funds  and  disbursement  by  the 
recipient,  and 

(ii)  financial  management  systems 
that  meet  the  standards  for  fund  control 


and  accountability  as  established  in 
Section  12.921. 

(2)  Cash  advances  to  a  recipient 
organization  shall  be  limited  to  the 
minimum  amounts  needed  and  be  timed 
to  be  in  accordance  with  the  actual, 
immediate  cash  requirements  of  the 
recipient  organization  in  carrying  out 
the  purpose  of  the  approved  program  or 
project.  The  timing  and  amount  of  cash 
advances  shall  be  as  close  as  is 
administratively  feasible  to  the  actual 
disbursements  by  the  recipient 
organization  for  direct  program  or 
project  costs  and  the  proportionate 
share  of  any  allowable  indirect  costs. 

(c)  Whenever  possible,  advances  will 
be  consolidated  to  cover  anticipated 
cash  needs  for  all  awards  made  by  the 
Federal  awarding  agency  to  the 
recipient, 

(1)  Advance  payment  mechanisms 
include,  but  are  not  limited  to.  Treasury 
check  and  electronic  funds  transfer. 

(2)  Advance  payment  mechanisms  are 
subject  to  31  CFR  Part  205. 

(3)  Recipients  shall  be  authorized  to 
submit  requests  for  advances  and 
reimbursements  at  least  monthly  when 
electronic  fund  transfers  are  not  used. 

(d)  Requests  for  Treasury  check 
advance  payment  shall  be  submitted  on 
SF-270,  "Request  foMWvance  or 
Reimbursement,”  or  other  forms  as  may 
be  authorized  by  OMB.  This  form  is  not 
to  be  used  when  Treasury  check 
advance  pwiyments  are  made  to  the 
recipient  automatically  through  the  use 
of  a  predetermined  payment  ^edule  or 
if  precluded  by  special  Federal 
awarding  agency  instructions  for 
electronic  funds  transfer.  . 

(e)  Reimbursement  is  the  preferred 
method  when  the  requirements  in 
paragraph  (b)  of  this  section  cannot  be 
met.  Federal  awarding  agencies  may 
also  use  this  method  on  any 
construction  agreement,  or  if  the  major 
portion  of  the  construction  project  is 
accomplished  through  private  market 
financing  or  Federal  loans,  and  the 
Federal  assistance  constitutes  a  minor 
portion  of  the  project, 

(1)  When  die  reimbursement  method 
is  used,  the  Federal  awarding  agency 
shall  make  payment  within  30  days  after 
receipt  of  die  billing,  unless  the  billing 
is  improper. 

(2)  Recipients  shall  be  authorized  to 
submit  a  request  for  reimbursement  at 
least  monthly  when  electronic  funds 
transfers  are  not  used. 

(0  If  a  recipient  cannot  meet  the 
criteria  for  advance  payments  and  the 
Federal  awarding  agency  has 
determined  that  reimbursement  is  not 
feasible  because  the  recipient  lacks 
sufficient  working  capital,  the  Federal 
awarding  agency  may  provide  cash  on  a 


working  capital  advance  basis.  Under 
this  procedure,  the  Federal  awarding 
agency  shall  advance  cash  to  the 
recipient  to  cover  its  estimated 
disbursement  needs  for  an  initial  period 
generally  geared  to  the  awardee’s 
disbursing  cycle.  Thereafter,  the  Federal 
awarding  agency  shall  reimburse  the 
recipient  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  shall  not  be 
used  for  recipients  unwilling  or  unable 
to  provide  timely  advances  to  their 
subrecipient  to  meet  the  subrecipient's 
actual  cash  disbursements. 

(g)  To  the  extent  available,  recipients 
shall  disburse  funds  available  from 
repayments  to  and  interest  earned  on  a 
revolving  fund,  program  income, 
rebates,  refunds,  contract  settlements, 
audit  recoveries  and  interest  earned  on 
such  funds  before  requesting  additional 
cash  payments. 

(h)  Unless  otherwise  required  by 
statute.  Federal  awarding  agencies  shall 
not  withhold  payments  for  proper 
charges  made  by  recipients  at  any  time 
during  the  project  period  unless 
paragraph  (h)(1)  or  (h)(2)  of  this  section 
apply: 

(1)  A  recipient  has  failed  to  comply 
with  the  project  objectives,  the  terms 
and  conditions  of  the  award,  or  Federal 
reporting  requirements;  or 

(2)  The  recipient  or  subrecipient  is 
delinquent  in  a  debt  to  the  United  States 
as  defined  in  OMB  Circular  A-129, 
"Managing  Federal  Credit  Programs.” 
Under  such  conditions,  the  F^eral 
awarding  agency  may,  upon  reasonable 
notice,  inform  the  recipient  that 
payments  shall  not  be  made  for 
obligations  incurred  after  a  specified 
date  until  the  conditions  are  corrected 
or  the  indebtedness  to  the  Federal 
Government  is  liquidated. 

(i)  Standards  governing  the  use  of 
banks  and  other  institutions  as 
depositories  of  funds  advanced  under 
awards  are  as  follows. 

(1)  Except  for  situations  described  in 
paragraph  (i)(2)  of  this  section.  Federal 
awarding  agencies  shall  not  require 
separate  depository  accounts  for  funds 
provided  to  a  recipient  or  establish  any 
eligibility  requirements  for  depositories 
for  funds  provided  to  a  recipient. 
However,  recipients  must  be  able  to 
account  for  the  receipt,  obligation  and 
expenditure  of  funds. 

(2)  Advances  of  Federal  funds  shall  be 
deposited  and  maintained  in  insured 
accounts  whenever  possible. 

(j)  Consistent  with  the  national  goal  of 
expanding  the  opportunities  for  women- 
owned  and  minority-owned  business 
enterprises,  recipients  are  encouraged  to 
use  women-owned  and  minority-owned 
banks  (a  bank  which  is  owned  at  least 
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50  percent  by  women  or  minority  group 
members). 

(k)  Recipients  shall  maintain 
advances  of  Federal  funds  in  interest 
bearing  accounts,  unless  paragraph  (h) 

(1).  (2)  or  (3)  apply; 

(l)  The  recipient  receives  less  than 
$120,000  in  Federal  awards  per  year. 

(2)  The  best  reasonably  available 
interest  bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances. 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources. 

(l)  For  those  entities  where  CMLA  and 
its  implementing  regulations  do  not 
apply,  interest  eam^  on  Federal 
advances  deposited  in  interest  bearing 
accounts  shall  be  remitted  annually  to 
Department  of  Health  and  Human 
Services.  Payment  Management  System, 
P.O.  Box  6021,  Rockville,  MD  20852. 
Interest  amoimts  up  to  $250  per  year 
may  be  retained  by  the  recipient  for 
administrative  expense.  In  keeping  with 
Electric  Funds  Transfer  rules,  (31  CFR 
part  206),  interest  should  be  remitted  to 
the  HHS  Payment  Management  System 
through  an  electric  medium  such  as  the 
FEDWIRE  Deposit  system.  Recipients 
who  do  not  have  this  capability  should 
use  a  check.  State  universities  and 
hospitals  shall  comply  with  CMIA  as  it 
pertains  to  interest.  If  an  entity  subject 
to  CMIA  uses  its  own  funds  to  pay 
preaward  costs  for  discretionary  awards 
without  prior  written  approval  from  the 
Federal  awarding  agency,  it  waives  its 
right  to  recover  the  interest  under 
CMIA. 

(m)  Except  as  noted  elsewhere  in  this 
subpart,  only  the  following  forms  shall 
be  authorized  for  the  recipients  in 
requesting  advances  and 
reimbursements.  Federal  agencies  shall 
not  require  more  than  an  original  and 
two  copies  of  these  forms. 

(1)  SF-270,  “Request  for  Advance  or 
Reimbursement.”  Each  Federal 
awarding  agency  shall  adopt  the  SF-270 
as  a  stemdairi  form  for  all 
nonconstruction  programs  where 
electronic  funds  transfer  or 
predetermined  advance  methods  are  not 
used.  Federal  awarding  agencies, 
however,  have  the  option  of  using  this 
form  for  construction  programs  in  lieu 
of  the  SF-271,  “Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.” 

(2)  SF-271,  “Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.”  Each  Federal 
awarding  agency  shall  adopt  the  SF-271 
as  the  standard  form  to  be  used  for 
reouestine  reimbursement  for 


construction  programs.  However,  a 
Federal  awarding  agency  may  substitute 
the  SF-270  when  the  Federal  awarding 
agency  determines  that  it  provided 
adequate  information  to  meet  Federal 
needs. 

§  1 2.923  Cost  sharing  or  matching. 

(a)  All  contributions,  including  cash 
and  third  party  in-kind,  shall  be 
accepted  as  part  of  the  recipient’s  cost 
sharing  or  matching  when  the 
contributions  meet  all  of  the  following 
criteria. 

(1)  Are  verifiable  from  the  recipient’s 
records. 

(2)  Are  not  included  as  contributions 
for  any  other  federally-assisted  project 
or  program. 

(3)  Are  necessary  and  reasonable  for 
proper  and  efficient  accomplishment  of 
project  or  program  objectives. 

(4)  Are  allowable  under  the  applicable 
cost  principles. 

(5)  Are  not  paid  by  the  Federal 
Government  under  another  award, 
except  yvhere  authorized  by  Federal 
statute  to  be  used  for  cost  sharing  or 
matching. 

(6)  Are  provided  for  in  the  approved 
budget  when  required  by  the  Federal 
awarding  agency. 

(7)  Conform  to  pther  provisions  of  this 
subpart,  as  applicable. 

(b)  Unrecovered  indirect  costs  may  be 
included  as  part  of  cost  sharing  or 
matching  only  with  the  prior  approval 
of  the  F^eral  awarding  agency. 

(c)  Values  for  recipient  contributions 
of  services  and  property  shall  be 
established  in  accordance  with  the 
applicable  cost  principles.  If  a  Federal 
awarding  agency  authorizes  recipients 
to  donate  buildings  or  land  for 
construction/facilities  acquisition 
projects  or  long-term  use,  the  value  of 
the  donated  property  for  cost  sharing  or 
matching  shall  be  the  lesser  of 
paragraph  (c)  (1)  or  (2)  of  this  section: 

(1)  The  certified  value  of  the 
remaining  life  of  the  property  recorded 
in  the  recipient’s  accounting  records  at 
the  time  of  donation. 

(2)  The  current  fair  market  value. 
However,  when  there  is  su^icient 
justification,  the  Federal  awarding 
agency  may  approve  the  use  of  the 
current  fair  market  value  of  the  donated 
property,  even  if  it  exceeds  the  certified 
value  at  the  time  of  donation  to  the 
project. 

(d)  Volunteer  services  furnished  by 
professional  and  technical  persoimel, 
consultants,  and  other  skilled  and 
unskilled  labor  may  be  counted  as  cost 
sharing  or  matching  if  the  service  is  an 
integral  and  necessary  part  of  an 
approved  project  or  program.  Rates  for 
volunteer  services  shall  be  consistent 


with  those  paid  for  similar  work  in  the 
recipient’s  organization.  In  those 
instances  in  which  the  required  skills 
are  not  found  in  the  recipient 
organization,  rates  shall  be  consistent 
with  those  paid  for  similar  work  in  the 
labor  market  in  which  the  recipient 
competes  for  the  kind  of  services 
involved.  In  either  case,  paid  fringe 
benefits  that  are  reasonable,  allowable, 
and  allocable  may  be  included  in  the 
valuation. 

(e)  When  rm  employer  other  than  the 
recipient  furnishes  the  services  of  an 
employee,  these  services  shall  be  valued 
at  the  employee’s  regular  rate  of  pay 
(plus  an  amount  of  fringe  benefits  that 
are  reasonable,  allowable,  and  allocable, 
but  exclusive  of  overhead  costs), 
provided  these  services  are  in  the  same 
skill  for  which  the  employee  is  normally 
paid. 

(f)  Donated  supplies  may  include 
such  items  as  office  supplies,  laboratory 
supplies,  or  workshop  and  classroom 
supplies.  Value  assessed  to  donated 
supplies  included  in  the  cost  sharing  or 
matching  share  shall  be  reasonable  and 
shall  not  exceed  the  fair  market  value  of 
the  property  at  the  time  of  the  donation. 

(g)  The  method  used  for  determining 
cost  sharing  or  matching  for  donated 
equipment,  buildings,  and  land  for 
which  title  passes  to  the  recipient  may 
differ  according  to  the  purpose  of  the 
award,  if  paragraph  (1)  or  (2)  of  this 
section  apply: 

(1)  If  the  purpose  of  the  award  is  to 
assist  the  recipient  to  acquire 
equipment,  buildings,  or  land,  the  total 
value  of  the  donated  property  may  be 
claimed  as  cost  sharing  or  matching. 

(2)  If  the  purpose  of  the  award  is  to 
support  activities  that  require  the  use  of 
equipment,  buildings,  or  land,  normally 
only  depreciation  or  use  charges  for 
equipment  and  buildings  may  be  made. 
However,  the  full  value  of  equipment  or 
other  capital  assets  and  fair  rental 
charges  for  land  may  be  allowed, 
provided  that  the  Federal  awarding 
agency  has  approved  the  charges. 

(h)  The  value  of  donated  property 
shall  be  determined  in  accordance  with 
the  usual  accounting  policies  of  the 
recipient,  with  the  following 
qualifications. 

(1)  The  value  of  donated  land  and 
buildings  shall  not  exceed  their  fair 
market  value  at  the  time  of  donation  to 
the  recipient  as  established  by  an 
independent  appraiser  (e.g.,  certified 
real  property  appraiser  or  General 
Services  Administration  representative) 
and  certified  by  a  responsible  official  of 
the  recipient. 

(2)  The  value  of  donated  equipment 
shall  not  exceed  the  fair  market  value  of 
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equipment  of  the  same  age  and 
condition  at  the  time  of  donation. 

(3)  The  value  of  donated  space  shall 
not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately-owned 
building  in  the  same  locality. 

(4)  The  value  of  loaned  equipment 
shall  not  exceed  its  fair  rental  value. 

(i)  The  following  requirements  pertain 
to  the  recipient’s  supporting  records  for 
in-kind  contributions  from  third  parties. 

(1)  Volunteer  services  shall  be 
documented  and,  to  the  extent  feasible, 
supported  by  the  same  methods  used  by 
the  recipient  for  its  own  employees. 

(2)  The  basis  for  determining  the 
valuation  for  personal  service,  material, 
equipment,  buildings  and  land  shall  be 
documented. 

§  12.924  Program  Income. 

(a)  Federal  awarding  agencies  shall 
apply  the  standards  in  this  section  in 
requiring  recipient  organization  to 
account  for  program  income  related  to 
projects  financed  in  whole  or  in  part 
with  Federal  funds. 

(b)  Except  as  provided  in  paragraph 
(h)  of  this  section,  program  income 
earned  during  the  project  period  shall 
be  retained  by  the  recipient  and,  in 
accordance  with  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  shall  be  used 
in  one  or  more  of  the  following  ways: 

(1)  added  to  funds  committed  to  the 
project  or  program  by  the  Federal 
awarding  agency  and  recipient  and  used 
to  further  eligible  project  or  program 
objectives: 

(2)  used  to  finance  the  non-Federal 
share  of  the  project  or  program;  or 

(3)  deducted  from  the  total  project  or 
program  allowable  cost  in  determining 
the  net  allowable  costs  upon  which  the 
Federal  share  of  costs  is  based. 

(c)  When  an  agency  authorizes  the 
disposition  of  program  income  as 
described  in  paragraph  (b)(1)  or  (b)(2)  of 
this  section,  program  income  in  excess 
of  any  limits  stipulated  shall  be  use  in 
acconiance  with  paragraph  (b)(3)  of  this 
section. 

(d)  If  the  Federal  awarding  agency 
does  not  specify  in  its  regulations  or  the 
terms  and  conditions  of  the  award  how 
program  income  is  to  be  used,  paragraph 

(b)(3)  of  this  section  shall  apply 
automatically  to  all  projects  or  programs 
except  research.  For  awards  that  support 
research,  paragraph  (b)(1)  of  this  section 
shall  apply  automatically  unless  the 
awarding  agency  indicates  in  the  terms 
and  conditions  another  alternative  on 
the  award  or  the  recipient  is  subject  to 
special  award  conditions,  as  indicated 
in  Section  12.924. 


(e)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  conditions 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  regarding 
program  income  earned  after  the  end  of 
the  project  period. 

(f)  If  authorized  by  Federal  awarding 
agency  regulations  or  the  terms  and 
conditions  of  the  award,  costs  incident 
to  the  generation  of  program  income 
may  be  deducted  from  gross  income  to 
determine  program  income,  provided 
these  costs  have  not  been  charged  to  the 
award. 

(g)  Proceeds  from  the  sale  of  property 
shall  be  handled  in  accordance  with  the 
requirements  of  the  Property  Standards 
(Sm  Sections  12.930  throu^  12.937). 

(h)  Unless  Federal  awarding  agency 
regulations  or  the  terms  and  condition 
of  the  award  provide  otherwise, 
recipients  shall  have  no  obligation  to 
the  Federal  Government  with  respect  to 
program  income  earned  from  license 
fees  and  royalties  for  copyrighted 
material,  patents,  patent  applications, 
trademarks,  and  inventions  produced 
under  an  award.  However,  Patent  and 
Trademark  Amendments  (35  U.S.C.  18) 
apply  to  inventions  made  imder  an 
experimental,  developmental,  or 
research  award. 

§  12.925  Revision  of  budget  and  program 
plans. 

(a)  The  budget  plan  is  the  financial 
expression  of  the  project  or  program  as 
approved  during  the  award  process.  It 
may  include  either  the  Federal  and  non- 
Federal  share,  or  only  the  Federal  share, 
depending  upon  Federal  awarding 
agency  requirements.  It  shall  be  related 
to  performance  for  program  evaluation 
purposes  whenever  appropriate. 

(b)  Recipients  are  required  to  report 
deviations  from  budget  and  program 
plans,  and  request  prior  approvals  for 
budget  and  program  plan  revisions,  in 
accordemce  with  this  section. 

(c)  For  nonconstruction  awards, 
recipients  shall  request  prior  approvals 
from  Federal  awarding  agencies  for  one 
or  more  of  the  following  program  or 
budget  related  reasons. 

(1)  Change  in  the  scope  or  the 
objective  of  the  project  or  program  (even 
if  there  is  no  associated  budget  revision 
requiring  prior  written  approval). 

(2)  Change  in  a  key  person  specified 
in  the  application  or  award  document. 

(3)  The  absence  for  more  than  three 
months,  or  a  25  percent  reduction  in 
time  devoted  to  the  project,  by  the 
approved  project  director  or  principal 
investigator. 

(4)  The  need  for  additional  Federal 
funding. 


(5)  The  transfer  of  amounts  budgeted 
for  indirect  costs  to  absorb  increases  in 
direct  costs,  or  vice  versa,  if  approval  is 
required  by  the  Federal  awarding 
agency. 

(6)  The  inclusion,  unless  waived  by 
the  Federal  awarding  agency,  of  costs 
that  require  prior  approval  in 
accordance  with  OMB  Circular  A-21, 
“Cost  Principles  for  Institutions  of 
Higher  Education,”  OMB  Circular  A- 
122,  “Cost  Principles  for  Non-Profit 
Organizations,”  or  45  CFR  part  74 
Appendix  E,  “Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  under 
Grants  and  Contracts  with  Hospitals,”  or 
48  CFR  part  31,  “Contract  Cost 
Principles  and  Procedures,”  as 
applicable. 

(7)  The  transfer  of  funds  allotted  for 
training  allowances  (direct  payment  to 
trainees)  to  other  categories  of  expense. 

(8)  Unless  described  in  the 
application  and  funded  in  the  approved 
award,  the  subaward,  transfer  or 
contracting  out  of  any  work  under  an 
award.  This  provision  does  not  apply  to 
the  purchase  of  supplies,  material, 
equipment,  or  general  support  services. 

(d)  No  other  prior  approval 
requirements  for  specific  items  may  be 
imposed  unless  a  deviation  has  been 
approved  by  OMB. 

(e)  Except  for  requirements  listed  in 
paragraph  (c)(1)  and  (c)(4)  of  this 
section.  Federal  Awarding  agencies  are 
authorized,  at  their  option  to  waive  cost- 
related  and  administrative  prior  written 
approvals  required  by  this  subpart  and 
OMB  Circulars  A-21  and  A-122.  Such 
waivers  may  include  authorizing 
recipients  to  do  any  one  or  more  of  the 
following: 

(1)  Incur  pre-award  costs  90  calendar 
days  prior  to  award  or  more  than  90 
calendar  days  with  the  prior  approval  of 
the  Federal  awarding  agency.  All  pre¬ 
award  costs  are  incurred  at  the 
recipient’s  risk  (i.e.,  the  Federal 
awarding  agency  is  under  no  obligation 
to  reimburse  such  costs  if  for  any  reason 
the  recipient  does  not  receive  an  award 
or  if  the  award  is  less  than  anticipated 
and  inadequate  to  cover  such  costs). 

(2)  Initiate  a  one-time  extension  of  the 
expiration  date  of  the  award  of  up  to  12 
months  unless  one  or  more  of  the 
conditions  listed  below  apply.  For  one¬ 
time  extensions,  the  recipient  must 
notify  the  Federal  awarding  agency  in 
writing,  with  the  supporting  reasons 
and  revised  expiration  date,  at  least  10 
days  before  the  expiration  date  specified 
in  the  award.  This  one-time  extension 
may  not  be  exercised  merely  for  the 
purpose  of  using  unobligated  balances. 
The  conditions  that  prevent  issuance  of 
a  one-time  extension  are: 
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(il  the  tenns  and  coDditiom  of  award 
pr^ibit  the  extension; 

(ii)  the  extension  requites  additional 
Federal  funds;  c» 

(iii)  the  extension  involves  any 
change  in  the  approved  objectives  or 
scope  of  the  project. 

(3)  Carry  forward  unobligated 
balances  to  subaeoneat  funding  periods. 

(4)  For  awards  the  support  research, 
unless  the  Federal  awarchng  agency 
provides  otherwise  in  the  awaj^  or  in 
the  agency’s  regulations,  the  [nnk>r 
approval  requiiements  described  in 
paragraph  (eMl)  through  (3)  of  this 
section  are  automatically  waived  (Le.. 
recipients  need  not  c^Hain  such  prior 
approvals)  unless  one  of  the  conditions 
included  in  paragraph  (e)(2)  applies. 

(f)  The  Federal  awarding  agency  may, 
at  its  option,  restrict  the  transfer  of 
funds  among  direct  cost  categories  or 
programs,  functions,  and  activities  for 
awards  in  which  the  Fedora!  ^lare  erf 
the  proiect  exceeds  $100,000  and  the 
cumulative  amouin  of  the  transfer 
exceeds  or  is  expected  to  exceed  10 
percent  of  the  total  budget  as  last 
approved  the  Federal  awarding 
agency.  No  Federal  awarding  agency 
shall  permit  a  transfer  that  would  cause 
any  Federal  appropriatkm  or  part 
thereof  to  be  used  for  purposes  other 
than  those  consistent  with  the  original 
intoit  (rf  the  appropriation. 

(g)  No  other  fihanges  to 
nonccmstruction  budgets,  except  for  the 
changes  described  in  paragrap>h  (})  of 
this  section  require  prior  approval. 

(h)  For  construction  awards, 
recipients  shell  request  prior  written 
approval  promptly  firam  Federal 
avrartfing  agencies  for  bucket  revisions 
whenever  paragraph  (h)(1),  (2)  or  (3)  of 
this  section  apply: 

(1)  the  revision  results  from  changes 
in  the  scope  or  the  objective  of  the 
project  or  program; 

(2)  additionu  Fecteral  funds  are 
needed  to  complete  the  project;  or 

(3)  the  recipient  requests  a  revision 
that  involves  specific  costs  for  whidi 
prior  written  approval  requirements 
may  be  imposed  under  Section  12.927. 

(i)  No  other  prior  approval 
requirements  for  qiecific  items  will  be 
imposed  unless  approves  a 
deviation. 

(j)  When  a  Federal  awardii^  ^ency 
makes  an  award  that  provides  support 
for  both  construction  and 
nonconstruction  work,  the  Federal 
awarding  agency  may  require  the 
redpnmit  to  request  prior  approval 
before  nudung  any  fwd  or  budget 
transfers  between  the  two  types  of  work 
supported. 

(k)  For  both  construction  and 
nonconstruction  awards.  Federal 


awarding  agencies  shall  require 
recipients  to  notify  the  Federal 
awarding  agency  in  writing  psTomptly 
whenever  the  amount  of  Federal 
authorized  funds  is  expected  to  exceed 
the  needs  of  the  redpient  for  the  project 
period  by  more  than  $5,000  or  five 
percent  oi  the  Federal  award,  whichever 
is  greater.  This  notific^ioD  shall  not  be 
required  if  an  applkation  for  additional 
funding  is  submitted  for  a  continuation 
award. 

(l)  When  requesting  approval  for 
bttdjget  tevisioas,  recipients  shall  use 
the  budget  forms  that  were  used  in  the 
application  unless  the  Federal  awarding 
agency  indkates  that  a  letter  of  request 
suffic^ 

(m)  Within  30  calendar  days  from  the 
date  of  receipt  of  the  request  for  bu<lget 
revisions,  die  Federal  awu-ding  agency 
shall  review  the  request  and  notify  the 
recipient  whether  the  Imdget  revisioos 
have  been  apqiroved.  If  the  revision  is 
still  under  consideratirm  at  the  end  of 
30  calendar  days,  the  Federal  awarding 
agency  ^lall  inform  the  recipient  in 
writing  of  the  date  when  the  recipient 
may  expect  the  decisiem. 

§12.926  NoorFederat  audits. 


Entity  incuning  costs 


Appdeabia  dwecliue 


OMBCbcwiar  A-21, 


Insfitutionot  Higher 
Educakoo 


Hospitaf  . . . . 


Commercial  organiza¬ 
tion  or  non-profit  or¬ 
ganization  fisted  in 
Attachment  C  of 
OMB  Circutar  A- 
t22. 


Cost  Principles  for 
Educational  Institu¬ 
tions. 

45  CFR  74,  Appen¬ 
dix  E,  Principles 
for  D^ermining 
Costs  Applicable 
to  Research  and 
Development 
Urvfer  Grants  and 
Contacts  with 
Hospitals. 

48  CFR  Part  3t. 
Contract  Principles 
and  Procedures,  or 
urnform  cost  ac¬ 
counting  standards 
that  comply  with 
cost  principles  ac- 
ceptabte  to  the 
Federal  agency. 


§12.9M  Period  of  awallabimy  or  hMKte. 

Where  a  funding  period  is  specified, 
a  recipient  may  charge  to  the  grant  only 
allowable  costs  resulting  firom 
obligations  incurred  during  the  funding 
period  and  any  pre-award  costs 
authorized  the  Federal  awarding 
agency. 


Certain  recipients  and  subrecipients 
shall  be  subject  to  non-Federal  andhs  in 
accordance  with  the  applicable  directive 
from  the  table  below. 


Typo  of  recipient 

Applicabie  directive 

lnslitufior»  of  higher 
education  or  other 
nocvpcoM  organiza¬ 
tion.' 

State  or  local  govern¬ 
ment 

Hnspilat . 

OMB  Circular  Ar-133, 

Single  Audit  Act  3t 
IJ.S.C.  7501-7  and 
43  CFR  Part  12. 
Subpart  B. 

OMB  Ocular  A-t33 

or  audtt  require¬ 
ments  of  the  Fed- 
\  ersl  awerding 

1  agency. 

§  12.927  Aliowabla  Costs. 

Federal  awarding  agencies  shall 
determine  allow^e  costs  in  accordance 
with  the  type  of  entity  incurring  the 
costs,  using  the  appropriate  dir^ive 
from  the  tsfole  below. 

Entity  incuning  costs 

Applicable  dimetive 

Stale,  local,  or  Feder¬ 
ally  recognized  In¬ 
dian  Tribe. 

Norvprofit  orgamzalion 

OMB  Circular  A-«7, 
Cost  Principles  for 
State  and  Local 
Governments. 

OMB  Ocufer  A-122, 
Cost  Principles  for 
Non-profit  Organi- 
zatiorrs  and  43 

CFR  12.9272)). 

Property  Standards 

§12.939  Purpose  of  property  standards. 

Sections  12.931  through  12.937  set 
forth  uniform  standards  governing 
management  and  disposition  of  property 
furnished  by  the  Federal  Government 
whose  cost  was  charged  to  a  project 
supported  by  a  Federal  award,  llie 
recipient  may  use  Hs  own  property 
management  standards  and  procedures 
provided  it  observes  the  provisions  of 
§§  12.931  through  12.937. 

§12.931  bMurance  eoveraga 

Recipients  riiall,  at  a  minimum, 
provide  the  equivalent  insurance 
coverage  for  reel  fH^iperty  and 
equipment  acquired  with  Federal  funds 
as  provided  to  property  owned  by  the 
recipient.  Fe<^al)y-owi»d  property 
need  not  be  insined  unless  required  by 
the  tenns  and  conditions  of  the  award. 

§  12.932  Real  pfoperty. 

(a)  Title  to  real  property  shall  vest  in 
the  recipient  »ibj^  to  the  conditkm 
that  the  recipient  shall  use  the  reel 
property  for  the  autheuized  purpose  of 
the  project  as  long  ae  it  is  necd^  and 
shall  not  encunfoer  the  property  without 
apjmval  of  the  awardim  agency. 

(olThe  recipient  shallobtain  written 
aptproval  by  the  Federal  awarding 
agency  for  the  use  of  real  prc^peity  in 
other  federally-sponsored  projects  when 
the  recipient  determines  that  the 
property  is  no  longer  needed  for  the 
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purpose  of  the  original  project.  Use  in 
other  projects  shall  be  limited  to  those 
under  federally-sponsored  projects  (i.e., 
awards)  or  programs  that  have  purposes 
consistent  with  those  authorized  for 
support  by  the  Department  of  the 
Interior. 

(c)  When  the  real  property  is  no 
longer  needed  as  provided  in 
peuragraphs  (a)  and  (h)  of  this  section, 
the  recipient  shall  request  disposition 
instructions  from  the  Federal  awarding 
agency  or  its  successor.  The  Federal 
awarding  agency  shall  give  one  or  more 
of  the  following  disposition 
instructions. 

(1)  The  recipient  may  be  permitted  to 
retain  title  without  further  obligation  to 
the  Federal  Government  after  it 
compensates  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project. 

(2)  The  recipient  may  be  directed  to 
sell  the  property  under  guidelines 
provided  by  the  Federal  awarding 
agency  and  pay  the  Federal  Government 
for  that  percentage  of  the  current  fair 
market  value  of  the  property  attributable 
to  the  Federal  participation  in  the 
project  (after  deducting  actual  and 
reasonable  selling  and  flx-up  expenses, 
if  any,  from  the  sales  process).  When 
the  recipient  is  authorized  or  required  to 
sell  the  property,  proper  sales 
procedures  shall  ^  established  that 
provide  for  competition  to  the  extent 
practicable  and  result  in  the  highest 
possible  return. 

(3)  The  recipient  may  be  directed  to 
transfer  title  to  the  property  to  the 
Federal  Government  or  to  an  eligible 
third  party  provided  that,  in  such  cases, 
the  recipient  shall  be  entitled  to 
compensation  for  its  attributable 
percentage  of  the  current  fair  market 
value  of  the  property. 

§  1 2.933  Federally-owned  and  exempt 
property. 

(a)  Federally-owned  property.  (1)  Title 
to  federally-owned  property  remains 
vested  in  the  Federal  Government. 
Recipients  shall  submit  annually  to  the 
Federal  awarding  an  inventory  listing  of 
federally-owned  property  in  their 
custody.  Upon  completion  of  the  award, 
or  when  the  property  is  no  longer 
needed,  the  recipient  shall  report  the 
property  to  the  Federal  awarding  agency 
for  further  Federal  utilization. 

(2)  If  the  Federal  awarding  agency  has 
no  further  need  for  the  property,  it  shall 
be  declared  excess  and  reported  to  the 
General  Services  Administration,  unless 
the  Federal  awarding  agency  has 
statutory  authority  to  dispose  of  the 
property  by  alternative  methods  (e.g.. 


the  authority  provided  by  the  Federal 
Technology  Transfer  Act  (15  U.S.C. 

3710  (I))  to  donate  research  equipment 
to  educational  and  non-profit 
organizations  in  accordance  with  E.O. 
12821,  “Improving  Ivlathematics  and 
Science  Education  in  Support  of  the 
National  Education  Goals.’’) 

Appropriate  instructions  shall  be  issued 
to  the  recipient  by  the  Federal  awarding 
agency. 

(b)  Exempt  property.  When  statutory 
authority  exists,  the  Federal  awarding 
agency  has  the  option  to  vest  title  to 
property  acquired  with  Federal  funds  in 
the  recipient  without  further  obligation 
to  the  Federal  Government  and  under 
conditions  the  Federal  awarding  agency 
considers  appropriate.  Such  property  is 
“exempt  property.”  Should  a  Federal 
awarding  agency  not  establish 
conditions,  title  to  exempt  property 
upon  acquisition  shall  vest  in  the 
recipient  without  further  obligation  to 
the  Federal  Government. 

§12.934  Equipment 

(a)  Title  to  equipment  acquired  by  a 
recipient  with  Federal  funds  shall  vest 
in  the  recipient,  subject  to  conditions  of 
this  section. 

(b)  The  recipient  shall  not  use 
equipment  acquired  with  Federal  fimds 
to  provide  services  to  non-Federal 
outside  organizations  for  a  fee  that  is 
less  than  private  companies  charge  for 
equivalent  services,  unless  specifically 
authorized  by  Federal  statute,  for  as 
long  as  the  Federal  Government  retains 
an  interest  in  the  equipment. 

(c)  The  recipient  shall  use  the 
equipment  in  the  project  or  program  for 
which  it  was  acquired  as  long  as 
needed,  whether  or  not  the  project  or 
program  continues  to  be  supported  by 
Federal  funds  and  shall  not  encumber 
the  property  without  approval  of  the 
Federal  awarding  agency.  When  no 
longer  needed  for  the  original  project  or 
program,  the  recipient  shall  use  the 
equipment  in  connection  with  its  other 
federally-sponsored  activities,  in  the 
following  order  of  priority: 

(1)  activities  sponsoreclby  the  Federal 
awarding  agency,  then 

(2)  activities  sponsored  by  other 
Federal  agencies. 

(d)  During  the  time  that  equipment  is 
used  on  the  project  or  program  for 
which  it  was  acquired,  the  recipient 
shall  make  it  available  for  use  on  other 
projects  or  programs  if  such  other  use 
will  not  interfere  with  the  work  on  the 
project  or  program  for  which  the 
equipment  was  originally  acquired.  First 
preference  for  such  other  use  shall  be 
given  to  other  projects  or  programs 
sponsored  hy  the  Federal  awarding 
agency  that  financed  the  equipment; 


second  preference  shall  be  given  to 
projects  or  programs  sponsored  by  other 
Federal  agencies.  If  the  equipment  is 
owned  by  the  Federal  Government,  use 
on  other  activities  not  sponsored  by  the 
Federal  Government  shall  be 
permissible  if  authorized  by  the  Federal 
awarding  agency.  User  charges  shall  be 
treated  as  program  income. 

(e)  When  acquiring  replacement 
equipment,  the  recipient  may  use  the 
equipment  to  be  replaced  as  trade-in  or 
sell  die  equipment  and  use  the  proceeds 
to  offset  the  costs  of  the  replacement 
equipment  subject  to  the  approval  of  the 
F^eral  awarding  agency. 

(0  The  recipient’s  property 
management  standards  for  equipment 
acquit  with  Federal  funds  and 
federally-owned  equipment  shall 
include  all  of  the  following. 

(1)  Equipment  records  shall  be 
maintained  accurately  and  shall  include 
the  following  information. 

(1)  A  description  of  the  equipment. 

(ii)  Manufacturer’s  serial  number, 
model  number.  Federal  stock  number, 
national  stock  number,  or  other 
identification  number. 

(iii)  Source  of  the  equipment, 
including  the  award  number. 

(iv)  Whether  title  vests  in  the 
recipient  or  the  Federal  Government. 

(v)  Acquisition  date  (or  date  received, 
if  the  equipment  was  furnished  by  the 
Federal  Government)  and  cost. 

(vi)  Information  finm  which  one  can 
calculate  the  percentage  of  Federal 
participation  in  the  cost  of  the 
equipment  (not  applicable  to  equipment 
furnished  by  the  Federal  Government). 

(vii)  Location  and  condition  of  the 
equipment  and  the  date  the  information 
was  reported. 

(viii)  Unit  acquisition  cost. 

(ix)  Ultimate  disposition  data, 
including  date  of  disposal  and  sales 
price  or  the  method  used  to  determine 
current  fair  market  value  where  a 
recipient  compensates  the  Federal 
awarding  agency  for  its  share. 

(2)  Equipment  owned  by  the  Federal 
Government  shall  be  identified  to 
indicate  Federal  ownership. 

(3)  A  physical  inventory  of  equipment 
shall  be  taken  and  the  results  reconciled 
with  the  equipment  records  at  least  once 
every  two  years.  Any  differences 
between  quantities  determined  by  the 
physical  inspection  and  those  shown  in 
the  accounting  records  shall  be 
investigated  to  determine  the  causes  of 
the  difference.  The  recipient  shall,  in 
connection  with  the  inventory,  verify 
the  existence,  current  utilization,  and 
continued  need  for  the  equipment. 

(4)  A  control  system  shall  be  in  effect 
to  insure  adequate  safeguards  to  prevent 
loss,  damage,  or  theft  of  the  equipment. 
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Any  loss,  damage,  or  theft  of  equipment 
shall  be  investigated  and  fully 
documented;  if  the  equqmient  was 
owned  by  the  Fbderal  Government,  the 
recipient  shall  promptly  notify  the 
Federal  awarding  agency. 

C5l  Adequate  mamtenance  procedures 
shall  be  Mnpbmented  to  keep  the 
equipment  in  good  condition. 

(6)  Where  tm  recipient  is  authorized 
or  required  to  sell  the  equipment, 
proper  sales  procedures  simll  be 
estiMished  which  provide  for 
competition  to  Ae  extent  practicable 
and  resuK  in  the  hipest  possiMe  return. 

(g)  When  the  recipient  no  longer 
needs  the  equipment,  the  equipment 
may  be  used  Iw  odier  activities  in 
accordance  with  the  following 
standards.  For  equipment  with  a  current 
per  imit  fair  nuuket  vahie  of  $5,000  or 
more,  the  recipient  retain  the 
equipment  for  other  uses  if 
compensation  is  made  to  the  original 
Federal  awarding  agency  or  its 
successor.  The  amount  of  compensation 
shall  be  computed  by  applying  the 
percentage  of  Federal  participation  in 
the  cost  of  the  original  project  or 
program  to  the  current  fair  market  value 
of  the  equipment.  If  the  recipient  has  no 
need  for  tl»  equipment,  the  recipient 
shall  request  disposition  instructions 
from  the  Federal  awarding  agency.  The 
Federal  awarding  agency  shall 
determine  whet^  the  equipment  can 
be  used  to  meet  the  agency’s 
requirements.  If  no  requirement  exists 
within  that  agency,  the  availability  of 
the  equipment  slmll  be  reported  to  the 
General  Services  Administration  by  the 
Federal  awarding  agency  to  determine 
whether  a  requirement  for  the 
equipment  exists  in  other  Federal 
agencies.  The  Federal  awarding  agency 
shall  issue  instructions  to  the  recipient 
no  later  than  120  calendar  days  after  the 
recipient’s  request  and  the  following 
procedines  slmll  govern: 

(1)  If  so  instructed,  or  if  disposition 
instructions  are  not  issued  within  120 
calendar  days  after  the  recipient's 
request,  the  recipient  shall  sell  die 
equipment  and  reimburse  the  Federal 
awarding  agency  an  amount  computed 
by  applying  to  the  sales  proceeds  the 
percentage  of  Federal  participation  in 
the  cost  of  the  ori^nal  project  or 
program.  However,  the  recipient  shall 
be  permitted  to  deduct  and  retain  hum 
the  Federal  share  $500  or  ten  percent  of 
the  proceeds,  whichever  is  less,  for  the 
recipient’s  selling  and  handling 
expenses. 

(2)  If  the  recipient  is  instructed  to 
ship  the  equipment  elsewhere,  the 
recipient  shall  be  reimbursed  by  the 
Federal  Government  by  an  amount 
which  is  computed  by  appl)ring  the 


percentage  of  the  recipients 
participation  in  the  cost  of  the- original 
project  or  program  to  the  current  fair 
market  value  of  the  equipment,  plus  any 
reasonable  shipping  or  interim  storage 
costs  incurred. 

(3)  If  the  recipient  is  instructed  to 
otherwise-  dispose  of  the  equipment,  the 
recipient  will  be  reimbuis^  %  the 
Federal  awarding  agency  for  such  costs 
incuned  in  its  deposition. 

(k)  The  Fecforal  awardiog  agency  may 
reserve  the  ri^  to  transfer  title  to 
the  Federal  Govenunwit  car  to  a  third 
party  named  by  the  Fedunl  Govaroment 
when  the  dihd  puty  is  otherwise 
elig^iie  under  existing  statutes.  The 
tramfer  shall  be  subject  to  the  following 
standards. 

(l)  The  equipment  shall  be 
appropriately  identified  in  the  award  or 
otherwise  described  to  the  recipient  in 
writing. 

(2)  The  Federal  awarding  agency  shall 
issue  disposition  instructions  within 
120  calendar  days  after  receipt  a  final 
inventory.  The  final  inventory  shall  list 
all  equipment  acquired  with  Federal 
funds  and  federally  owned  equipment 
If  the  Federal  awarding  agency  ^Is  to 
issue  disposition  instructions  within  the 
120-caleadarHlay  period,  the  recipient 
shall  apply  the  standards  of  this  section, 
as  appreciate. 

(3)  When  the  Federal  awarding  agency 
exercises  its  rigltf  to  take  title,  the 
equipment  sh£^  be  subfect  to  the 
provisions  for  federally  owned 
equipment 

§12.935  Supplies  and  other  expendable 
property. 

(a)  Title  to  supplies  and  other 
expendable  property  shall  vest  in  the 
recipient  upon  acqal^fion-  If  there  is  a 
residual  inventory  of  unused  supplies 
exceeding  $5,000  in  total  aggre^e 
value  upon  termination  or  completion 
of  the  prefect  or  program  and  the 
suppli^  are  not  ne^ed  for  miy  other 
federally  sponsored  project  or  program, 
the  recipient  shall  retain  the  supplies 
for  use  on  non-Federal  spemsored 
activities  or  sell  them,  but  shall,  in 
either  case,  compensate  the  Federal 
Government  for  its  share.  11)0  amount  of 
compensation  shall  be  computed  in  the 
same  nnanner  as  for  equipment. 

fb)  The  recipient  shall  not  use 
supplies  acquired  with  Federal  funds  to 
provide  services  to  non-Federal  outside 
organizations  for  a  fee  that  is  less  than 
private  companies  charge  for  equivalent 
services,  unless  specifiCTlIy  authorized 
by  Federal  statute,  as  long  as  the  Federal 
Ciovemment  retains  an  interest  in  the 
supplies. 


§12:936  Intangjbfe  properly. 

(a)  The  recipient  may  copyright  any 
work  that  is  subject  to  copyright  and 
was  developed,  or  for  wh^  ownership 
was  purchased,  under  an  award.  The 
Federal  awarding  ageneyfies)  reserves  a 
royalty-free,  nonexclusive  and 
irrevocable  right  lo  reproduce,  publish, 
or  otherwise  use  the  work  for  Federal 
purposes,  and  to  authorize  others  to  do 
so. 

Cb>  Recipients  are  subject  to 
applicable  regulations  governing  patents 
and  inventions,  tnchiding  government- 
wide  regulations  issued  ^  the 
Department  of  Commerce  at  37  CFR  part 
401,  “Rights  lo  Inventions  Made  by 
Nonpro^  Organizations  and  Small 
Business  Firms  Under  Government 
Grants.  Contracts  and  Cooperative 
Agreements.” 

(c)  Unless  waived  by  the  Federal 
awarding  agency,  the  Federal 
Government  has  the  right  to: 

(1)  Obtain,  reproduce,  publish  or 
otherwise  use  the  data  first  produced 
under  an  award;  and 

(2)  Authorize  others  to  receive, 
reproduce,  puUisk,  or  otherwise  use  the 
data  for  Federal  puraoses. 

(d)  Title  to  intan^bfe  fuiqwrty  and 
debt  instruments  acquir^  under  an 
award  or  subeward  vests  upon 
acquisition  in  the  recipient.  The 
recipient  shall  use  that  property  for  the 
originally  authorized  purpose,  and  the 
recipient  shall  not  encinifoer  the 
property  without  approval  of  the 
Federal  awarding  agmey.  When  no 
longer  needed  for  the  ori^nally 
authorized  purpose,  disposition  erf*  the 
intangible  pro{^y  shall  occur  in 
accordance  with  t^  provisions  of 
Section  12.934(g). 

§12.937  Property  trust  relationship. 

Real  property,  equipment,  intangible 
property  and  debt  instrummits  that  are 
acquired  or  improved  with  Federal 
funds  shall  be  h^d  in  trust  by  the 
recipient  as  trustee  for  the  beneficiaries 
of  the  project  or  program  under  which 
the  prope^  was  acquired  or  improved. 
Agencies  may  require  recipients  to 
record  liens  or  other  approjmate  notices 
record  to  indicata  t^  personal  or 
real  property  has  been  acquired  or 
improT^  with  Federal  funds  and  that 
use  and  disposition  conditions  apply  to 
the  property. 

Procurement  Standards 

§  12.940  Purpose  of  procurement 
standards. 

Sections  12.941  through  12.948  set 
forth  standards  for  use  by  recipients  in 
establishing  procednres  for  the 
procurement  of  supplies  and  other 
expendable  property,  equipment,  real 
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property  and  other  services  with  Federal 
funds.  These  standards  are  furnished  to 
ensure  that  materials  and  services  are 
obtained  in  an  effective  manner  and  in 
compliance  with  the  provisions  of 
applicable  Federal  statutes  and 
executive  orders.  No  additional 
procurement  standards  or  requirements 
shall  be  imposed  by  the  Federal 
awarding  agencies  upon  recipients, 
unless  specifically  required  1^  Federal 
statute  or  executive  order  or  approved 
by  OMB. 

§  1 2.941  Recipient  responsibilities. 

The  standards  contained  in  this 
section  do  not  relieve  the  recipient  of 
the  contractual  responsibilities  arising 
under  its  contract(s).  The  recipient  is 
the  responsible  authority,  without 
recourse  to  the  Federal  awarding 
agency,  regarding  the  settlement  and 
satisfaction  of  all  contractual  and 
administrative  issues  arising  out  of 
procurenmnts  entered  into  in  support  of 
an  award  or  other  agreement  This 
includes  disputes,  claims,  protests  of 
award,  source  evaluation  or  other 
matters  of  a  contractual  nature.  Matters 
concerning  violation  of  statute  are  to  be 
referred  to  such  Federal,  State  or  local 
authority  as  may  have  proper 
jurisdiction. 

§  12.942  Codes  of  conduct 
The  recipient  shall  maintain  written 
standards  of  conduct  governing  the 
performance  of  its  employees  engaged 
in  the  award  and  administration  of 
contracts.  No  employee,  officer,  or  agent 
shall  participate  in  the  selection,  award, 
or  administration  of  a  contract 
supported  by  Federal  funds  if  a  real  or 
apparent  conflict  of  interest  would  be 
involved.  Such  a  ccmflict  would  arise 
when  the  employee,  officer,  or  agent, 
any  member  of  his  or  her  immediate 
family,  his  or  her  partner,  or  an 
organization  that  employs  or  is  about  to 
employ  any  of  the  parties  indicated 
herein,  has  a  financial  or  other  interest 
in  the  firm  selected  for  an  award.  The 
officers,  employees,  and  agents  of  the 
recipient  shall  neither  solicit  nor  accept 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractmrs,  or 
parties  to  subagreements.  However, 
recipients  may  set  standards  for 
situations  in  wh'ch  the  financial  interest 
is  not  substantial  or  the  gift  is  an 
unsolicited  item  of  nominal  value.  The 
standards  of  conduct  shall  provide  for 
disciplinary  actions  to  be  applied  for 
violations  of  such  standards  by  officers, 
employees,  or  agents  of  the  recipient. 

§12.943  Competition. 

All  procurement  transactions  shall  be 
conducted  in  a  manner  to  provide,  tc 


the  maximum  extent  practical,  open  and 
free  competition.  The  recipient  shall  be 
alert  to  organizational  conflicts  of 
interest  as  well  as  noncompetitive 
practices  among  contractors  that  may 
restrict  or  eliminate  competition  or 
otherwise  restrain  trade.  In  order  to 
ensure  objective  contractor  performance 
and  eliminate  unfair  competitive 
advantage,  contractors  that  develop  or 
draft  specifications,  requiremoits, 
statements  of  woric,  invitaticms  for  bids 
and/or  requests  fcv  proposals  shall  be 
excluded  from  competing  for  the  related 
procurements.  Awainis  shall  be  made  to 
the  bidder  or  offeror  whose  bid  or  ofier 
is  responsive  to  the  solicitation  and  is 
most  advantageous  to  the  recipient, 
price,  quality  and  other  factors 
considered.  Solicitations  shall  clearly 
set  forth  all  requirements  that  the  bidder 
or  offeror  shall  fulfill  in  order  for  the  bid 
or  offer  to  be  evaluated  by  the  recipient. 
Any  and  all  bids  or  offers  may  be 
rejected  wh«i  it  is  in  the  recipient’s 
interest  to  do  so. 

§12.944  Procurement  procedures. 

(a)  All  recipients  shall  establish 
written  procurement  procedures.  These 
procedures  shall  provide,  at  a 
minimum,  that; 

(1)  Recipients  avoid  purchasing 
unnecessary  items. 

(2)  Where  appropriate,  an  analysis  is 
made  of  lease  and  purchase  ahematives 
to  determine  whidb  would  be  the  most 
economical  and  practical  procurement 
for  the  Federal  Government;  and 

(3)  Solicitations  for  goods  and 
services  provide  fcH'  all  of  the  following. 

(i)  A  clear  and  accurate  description  of 
the  technical  requirements  for  the 
material,  product  or  service  to  be 
procured.  In  competitive  procurements, 
the  description  shall  not  contain 
features  which  unduly  restrict 
competition. 

(iij  Requirements  which  the  bidder/ 
offeror  must  fulfill  and  all  other  f^ors 
to  be  used  in  evaluating  bids  or 
propiosals. 

(iii)  A  description,  whenever 
practicable,  of  technical  requirements  in 
terms  of  functions  to  be  performed  or 
performance  required,  including  the 
range  of  acceptable  characteristics  or 
minimum  acceptable  standards. 

(iv)  The  specific  features  of  “brand 
name  or  equal’’  descriptions  that 
bidders  are  required  to  meet  when  such 
items  are  included  in  the  solicitation. 

(v)  The  acceptance,  to  the  extent 
practicable  and  economically  feasible, 
of  products  and  services  dimensioned  in 
the  metric  system  of  measurement. 

(vi)  Preference,  to  the  extent 
practicable  and  economically  feasible, 
for  products  and  services  that  conserve 


natural  resources  and  protect  the 
environment  and  are  ener^  efficient. 

(b)  Positive  efimrts  shall  to  made  by 
recipients  to  utilize  small  businesses, 
minority-owned  firms,  and  women’s 
business  enterprises,  whenever  possible. 
Recipients  of  Federal  awards  shall  take 
all  of  the  following  steps  to  further  this 
goal. 

(1)  Ensure  that  small  businesses, 
minority-owned  firms,  and  women’s 
business  enterprises  are  used  to  the 
fullest  extent  practicable. 

(2)  Make  information  on  forthcoming 
opportunities  availsA)le  and  arrange  time 
frames  for  purchases  and  contracts  to 
encourage  and  fecilitate  participation  by 
small  businesses,  minority-owned  firms, 
and  women’s  business  enterprises. 

(3)  Consider  in  the  contract  process 
whether  firms  competing  for  larger 
contracts  intend  to  subcontract  with 
small  businesses,  minority-owned  firms, 
and  women’s  business  enterprises. 

(4)  Encourage  contracting  with 
consortiums  of  small  businesses, 
minority-owned  firms,  and  women’s 
business  enterprises  when  a  contract  is 
too  large  for  one  of  these  firms  to  handle 
individually. 

(5)  Use  the  services  and  assistance,  as 
appropriate,  of  such  organizations  as  the 
Small  Business  Administration  and  the 
Department  of  Commerce’s  Minority 
Business  Development  Agency  in  the 
solicitation  and  utilization  of  small 
businesses,  minority-owned  firms  and 
women’s  business  enterprises. 

(c)  The  type  of  procunng  instruments 
used  (e.g.,  fiixed  price  ccmtracts,  cost 
reimbursable  contracts,  purchase  orders, 
and  incentive  contracts)  shall  be 
determined  by  the  recipient  but  shall  be 
appropriate  for  the  particular 
procurement  and  for  promoting  the  best 
interest  of  the  program  or  project 
involved.  The  "cost-plus-a-percentage- 
of-cost”  or  “percentage  of  construction 
cost’’  methods  of  contracting  shall  not 
be  used. 

(d)  Contracts  shall  be  made  only  with 
responsible  contractors  who  posses  the 
potential  ability  to  perform  successfully 
under  the  terms  and  ccmditicms  of  the 
proposed  procurement  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  record  of  past 
performance,  financial  and  technical 
resources,  and  accessibility  to  other 
necessary  resources.  In  certain 
circumstances,  contracts  with  certain 
parties  are  restricted  by  agencies’ 
implementation  of  E.O.S  12549  and 
12689,  "Debarment  and  Suspension.” 
See  Subpart  D  of  43  CFR  part  12. 

(e)  Recipients  shall,  on  request,  make 
available  fmr  the  Federal  awning 
agency,  pre-award  review  of 
procurement  documents,  sudi  as 
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request  for  proposals  or  invitations  for 
bids,  independent  cost  estimates,  etc., 
when  any  of  the  following  conditions 
apply. 

(1)  A  recipient  s  procurement 
procedures  or  operation  fails  to  comply 
with  the  procurement  standards  in  this 
part. 

(2)  The  procurement  is  expected  to 
exceed  the  small  purchase  threshold 
fixed  at  41  U.S.C.  403  (11)  (currently 
$25,000)  and  is  to  be  awarded  without 
competition  or  only  one  bid  or  offer  is 
received  in  response  to  a  solicitation. 

(3)  The  procurement,  which  is 
expected  to  exceed  the  small  purchase 
threshold,  specifies  a  “brand  name” 
product. 

(4)  The  proposed  award  over  the 
small  purchase  threshold  is  to  be 
awarded  to  other  than  the  apparent  low 
bidder  under  a  sealed  bid  procurement. 

(5)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  amount  of  the  small  purchase 
threshold. 

§  12.945  Coat  and  price  analysis. 

Some  form  of  cost  or  price  analysis 
shall  be  made  and  documented  in  the 
procurement  files  in  connection  with 
every  procurement  action.  Price  analysis 
may  be  accomplished  in  various  ways, 
including  the  comparison  of  price 
quotations  submitted,  market  prices  and 
similar  indicia,  together  with  discounts. 
Cost  analysis  is  the  review  and 
evaluation  of  each  element  of  cost  to 
determine  reasonableness,  allocability, 
and  allowability. 

§  12.946  Procurement  records. 

Procurement  records  and  files  for 
purchases  in  excess  of  the  small 
purchase  threshold  shall  include  the 
following  at  a  minimum: 

(a)  Basis  for  contractor  selection, 

(b)  justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained,  and 

(c)  basis  for  award  cost  or  price. 

§  1 2.947  Contract  administration. 

A  system  for  contract  administration 
shall  be  maintained  to  ensure  contractor 
conformance  wdth  the  terms,  conditions, 
and  specifications  of  the  contract  and  to 
ensure  adequate  and  timely  follow-up  of 
all  purchases.  Recipients  shall  evaluate 
contractor  performance  and  document, 
as  appropriate,  whether  contractors 
have  met  the  terms,  conditions,  and 
specifications  of  the  contract. 

§  12.948  Contract  provisions. 

The  recipient  shall  include,  in 
addition  to  provisions  to  define  a  sound 
and  complete  agreement,  the  provisions 
below  in  all  contracts  and  sulKontracts. 


(a)  Contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
contractual  provisions  or  conditions 
that  allow  for  administrative, 
contractual,  or  legal  remedies  in 
instances  in  which  a  contractor  violates 
or  breaches  the  contract  terms,  and 
provide  for  such  remedial  actions  as 
m^  be  appropriate. 

(d)  All  contracts  in  excess  of  the  small 
purchase  threshold  shall  contain 
suitable  provisions  for  termination  by 
the  recipient,  including  the  manner  by 
which  termination  shall  be  effected  and 
the  basis  for  settlement.  In  addition, 
such  contracts  shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(c)  Except  as  otherwise  required  by 
statute,  an  award  that  requires  the 
contracting  (or  subcontracting)  for 
construction  or  facility  improvements 
shall  provide  for  the  recipient  to  follow 
its  own  requirements  relating  to  bid 
guarantees,  performance  bonds,  and 
payment  bonds  unless  the  construction 
contract  or  subcontract  exceeds 
$100,000.  For  those  contracts  or 
subcontracts  exceeding  $100,000,  the 
Federal  awarding  agency  may  accept  the 
bonding  policy  and  requirements  of  the 
recipient,  provided  the  Federal 
awarding  agency  has  made  a 
determination  that  the  Federal 
Government’s  interest  is  adequately 
protected.  If  such  a  determination  has 
not  been  made,  the  minimum 
requirements  shall  be  as  follows. 

(1)  A  bid  guarantee  fit)m  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  “bid  guarantee"  shall  consist 
of  a  firm  conunitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  shall, 
upon  acceptance  of  his  bid,  execute 
such  contractual  documents  as  may  be 
required  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  “performance  bond”  is 
one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor’s  obligations  under  such 
contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  “payment  bond”  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  statute 
of  all  persons  supplying  labor  and 
material  in  the  execution  of  the  work 
provided  for  in  the  contract. 

(4)  Where  bonds  are  required  in  the 
situations  described  herein,  the  bonds 
shall  be  obtained  hrom  companies 


holding  certificates  of  authority  as 
acceptable  sureties  pm^uant  to  31  CFR 
part  223,  “Surety  Companies  Doing 
Business  with  the  United  States.” 

(d)  All  negotiated  contracts  (except 
those  for  less  than  the  small  purchase 
threshold)  awarded  by  recipients  shall 
include  a  provision  to  the  effect  that  the 
recipient,  the  Federal  awarding  agency, 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  any 
books,  documents,  papers  and  records 
of  the  contractor  that  are  directly 
pertinent  to  a  specific  program  for  the 
purpose  of  making  audits,  examinations, 
excerpts  and  transcriptions. 

(e)  All  contracts,  including  small 
purchases,  awarded  by  recipients  and 
their  contractors  shall  contain  the 
procurement  provisions  of  Appendix  A 
to  this  subpart,  as  applicable. 

Reports  and  Records 

§12.950  Purpose  of  reports  and  records. 

Sections  12.951  through  12.953  set 
forth  the  procedures  for  monitoring  and 
reporting  on  the  recipient’s  financial 
and  program  performance  and  the 
necessary  standard  reporting  forms. 

They  also  set  forth  record  retention 
requirements. 

§  12.951  Monitoring  and  reporting  program 
performance. 

(a)  Recipients  are  responsible  for 
managing  and  monitoring  each  project, 
program,  subaward,  function,  or  activity 
supported  by  the  award.  Recipients 
shall  monitor  subawards  to  ensme  that 
subrecipients  have  met  the  audit 
reouirements  in  Section  12.926. 

(d)  The  Federal  awarding  agency  shall 
prescribe  the  firequency  of  submission 
for  performance  reports.  Except  as 
provided  in  §  12.951(f),  performance 
reports  will  not  be  required  more 
fi'equently  than  quarterly  or  less 
firequently  than  annually.  Annual 
reports  shall  be  due  90  calendar  days 
after  the  end  of  the  grant  year;  quarterly 
or  semi-annual  reports  shall  be  due  30 
days  after  the  end  of  the  reporting 
period.  The  Federal  awarding  agency 
may  require  annual  reports  before  the 
anniversary  dates  of  multiple  year 
awards  in  lieu  of  these  requirements. 
Final  performance  reports  are  due  90 
calendar  days  after  the  expiration  or 
termination  of  the  award. 

(c)  A  final  technical  or  performance 
report  shall  be  required  after  completion 
of  the  project  only  if  the  awarding 
agency  determines  this  to  be 
appropriate. 

(d)  When  required,  performance 
reports  shall  generally  contain,  for  each 
award,  brief  information  on  each  of  the 
following: 
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(1)  A  comparison  of  actual 
accomplishments  with  the  goals  and 
objectives  established  for  the  period,  the 
findings  of  the  investigator,  or  both. 
Whenever  appropriate  and  the  output  of 
programs  or  proj^s  can  be  readily 
quantified,  such  quantitative  data 
should  be  related  to  cost  data  for 
computation  of  unit  costs. 

(2)  Reasons  why  established  goals 
were  not  met,  if  appropriate. 

(3)  Other  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(e)  Recipients  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

(0  Recipients  shall  immediately  notify 
the  Federal  awarding  agency  of 
developments  that  have  a  significant 
impact  on  the  award-supported 
activities.  Also,  notification  shall  be 
given  in  the  case  of  problems,  delays,  or 
adverse  conditions  ^at  materially 
impair  the  ability  to  meet  the  objectives 
of  the  award.  This  notification  shall 
include  a  statement  of  the  action  taken 
or  contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(g)  Federal  awarding  agencies  may 
make  site  visits,  as  needed. 

(h)  Federal  awarding  agencies  shall 
comply  with  clearance  requirements  of 
5  CFR  part  1320  when  requesting 
performance  data  from  recipients. 

§12.952  Financial  reporting. 

(a)  The  follouring  forms  m  such  other 
forms  as  may  be  approved  by  OMB  are 
authorized  for  obtaining  financial 
information  from  recipients. 

(1)  SF-269  or  SF-269A,  Financial 
Status  Report. 

(i)  Each  Federal  awarding  agency  will 
require  recipients  to  use  either  the  SF— 
269  or  SF-269A  to  report  the  status  of 
funds  for  all  nonconstruction  projects  or 
programs.  A  Federal  awarding  agency 
may,  however,  have  the  option  of  not 
requiring  the  SF-269  or  SF-269A  when 
the  SF-270,  Request  for  Advance  or 
Reimbursement,  or  SF-272,  Report  of 
Federal  Cash  Transactions,  is 
determined  to  provide  adequate 
information  to  meet  its  needs,  except 
that  a  final  SF-269  or  SF-269A  shall  be 
required  at  the  completion  of  the  project 
when  the  SF-270  is  used  only  for 
advances. 

(ii)  The  Federal  awarding  agency  shall 
prescribe  whether  the  report  shall  be  on 
a  cash  or  accrual  basis.  If  the  Federal 
awarding  agency  requires  accrual 
information  and  the  recipient’s 
accounting  records  are  not  normally 
kept  on  an  accrual  basis,  the  recipient 
shall  not  be  required  to  convert  its 
accounting  system,  but  shall  develop 


accrual  information  through  best 
estimates  based  upon  an  analysis  of  the 
documentation  on  hand. 

(iii)  The  Federal  awarding  agency 
shall  determine  the  frequency  of  the 
Financial  Status  Report  for  each  project 
or  program,  considering  the  size  and 
complexity  of  the  particular  project  or 
program.  However,  the  report  shall  not 
be  required  more  frequently  than 
quarterly  or  less  firequently  than 
annually.  A  final  report  shall  be 
required  at  the  completion  of  the 
agreemwit. 

(iv)  The  Federal  awarding  agency 
shall  require  recipients  to  s^mit  the 
SF-269  or  SF-269A  (an  original  and  no 
more  than  two  copies)  no  later  than  30 
days  after  the  end  of  each  specified 
reporting  period  for  quarterly  and  semi¬ 
annual  reports,  and  99  calendar  days  for 
annual  and  final  reports.  Extensions  of 
reporting  due  dates  may  be  approved  by 
the  Federal  awarding  agency  upon 
request  by  the  recipient. 

(2)  SF-272,  Report  of  Federal  Cash 
Transactions. 

(i)  When  funds  are  advanced  to 
recipients,  the  Federal  awarding  agency 
shall  require  each  recipient  to  submit 
the  SF-272  and,  when  necessary,  its 
continuation  sheet,  SF-272a.  The 
Federal  awarding  agency  shall  use  this 
report  to  monitor  cash  advanced  to 
recipients  and  to  obtain  disbursement 
information  for  each  agreement  with  the 
recipients. 

(ii)  Federal  awarding  agencies  may 
require  forecasts  of  Federal  cash 
requirements  in  the  "Remarks”  section 
of  the  report. 

(iii)  When  practical  and  deemed 
necessary.  Federal  awarding  agencies 
may  require  recipients  to  report  in  the 
"Remarks”  section  the  amount  of  cash 
advances  received  in  excess  of  three 
days.  Recipients  shall  provide  short 
narrative  explanations  of  actions  taken 
to  reduce  the  excess  btdances. 

(iv)  Recipients  shall  be  required  to 
submit  not  more  than  the  original  and 
two  copies  of  the  SF-272  15  calendar 
days  following  the  end  of  each  quarter. 
The  Federal  awarding  agencies  may 
require  a  monthly  report  from  those 
recipients  receiving  advances  totaling 
$1  million  or  more  per  year. 

(v)  Federal  awarding  agencies  may 
waive  the  requirement  for  submission  of 
the  SF-272  for  any  one  of  the  following 
reasons: 

(A)  When  monthly  advances  do  not 
exceed  $25,000  per  recipient,  provided 
that  the  advances  are  monitor^  through 
other  forms  contained  in  this  section; 

(B)  If,  in  the  Federal  awarding 
agency’s  opinion,  the  recipient’s 
accounting  controls  are  adequate  to 


minimize  excessive  Federal  advances; 
or 

(C)  When  the  electronic  payment 
mechanisms  provide  adequate  data. 

(b)  When  the  Federal  awarding  agency 
needs  additional  infrnmation  or  more 
frequent  reports,  the  following  shall  be 
observed. 

(1)  When  additional  information  is 
needed  to  comply  with  legislative 
requirements.  Federal  awarding 
agencies  shall  issue  instructions  to 
require  recipients  to  submit  such 
information  under  the  “Remarks” 
section  of  the  reports. 

(2)  When  a  Federal  awarding  agency 
determines  that  a  recipient’s  accounting 
system  does  not  meet  the  standards  in 
Section  12.921,  additional  pertinent 
information  to  further  monitor  awards 
may  be  upon  written  notice  to  the 
recipient  until  such  time  as  the  system 
is  brought  up  to  standard.  The  Federal 
awarding  agency,  in  obtaining  this 
information,  shdl  comply  with  report 
clearance  requirements  of  5  CFR  part 
1320. 

(3)  Federal  awarding  agencies  are 
encouraged  to  shade  out  any  line  item 
or  any  report  if  not  necessary. 

(4)  Federal  awarding  agencies  may 
accept  the  identical  iiiformation  firom 
the  recipients  in  machine  readable 
format  or  computer  printouts  or 
electronic  outputs  in  lieu  of  prescribed 
formats. 

(5)  Federal  awarding  agencies  may 
provide  ccmiputer  or  electronic  outputs 
to  recipients  when  sudi  expedites  or 
contributes  to  the  accuracy  of  reporting. 

§  12.953  Retention  and  access 
requirements  for  records. 

(a)  'This  section  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
recipients.  Federal  awarding  agencies 
shall  not  impose  any  other  record 
retention  or  access  requirements  upon 
recipients. 

(b)  Financial  rectnds,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinwit  to  an  award 
shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  expenditure  report  ot,  for  awards 
that  are  renewed  quarterly  or  aimually, 
from  the  date  of  the  submissitm  of  the 
quarterly  or  annual  financial  report.  The 
only  exceptions  are  the  following: 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  ^e  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
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shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  the  Federal  awarding 
agency,  the  3-year  retention  requirement 
is  not  applicable  to  the  recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  as  specified  in 
paragraph  12.953(g). 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records. 

(d)  The  Federal  awarding  agency  will 
request  transfer  of  certain  records  to  its 
custody  from  recipients  when  it 
determines  that  the  records  possess  long 
term  retention  value.  However,  in  order 
to  avoid  duplicate  recordkeeping,  a 
Federal  awarding  agency  may  make 
arrangements  for  recipients  to  retain  any 
records  that  are  continuously  needed  for 
joint  use. 

(e)  The  Federal  awarding  agency,  the 
Inspector  General,  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  have  the 
right  of  timely  and  unrestricted  access 
to  any  books,  documents,  papers,  or 
other  records  of  recipients  that  are 
pertinent  to  the  awards,  in  order  to 
make  audits,  examinations,  excerpts, 
transcripts  and  copies  of  such 
documents.  This  right  also  includes 
timely  and  reasonable  access  to  a 
recipient’s  personnel  for  the  purpose  of 
interview  and  discussion  related  to  such 
documents.  The  rights  of  access  in  this 
paragraph  are  not  limited  to  the 
required  retention  period,  but  shall  last 
as  long  as  records  are  retained. 

(0  Unless  required  by  statute,  no 
Federal  awarding  agency  shall  place 
restrictions  on  recipients  that  limit 
public  access  to  the  records  of  recipients 
that  are  pertinent  to  an  award,  except 
when  the  Federal  awarding  agency  can 
demonstrate  that  such  records  shall  be 
kept  confidential  and  would  have  been 
exempted  from  disclosure  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  records  had  belonged 
to  the  Federal  awarding  agency. 

(g)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  Paragraphs  (g)(1) 
and  (g)(2)  of  this  section  apply  to  the 
following  types  of  documents,  and  their 
supporting  records:  indirect  cost  rate 
computations  or  proposals,  cost 
allocation  plems,  and  any  similar 
accounting  computations  of  the  rate  at 
which  a  particular  group  of  costs  is 
chargeable  (such  as  computer  usage 
chargeback  rates  or  composite  fringe 
benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
recipient  submits  to  the  Federal 
awarding  agency  or  the  subrecipient 
submits  to  die  recipient  the  proposal, 
plan,  or  other  computation  to  form  the 
basis  for  negotiation  of  the  rate,  then  the 


3-year  retention  period  for  its 
supporting  records  starts  on  the  date  of 
the  submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  recipient  is  not  required  to  submit 
to  the  Federal  awarding  agency  or  the 
subrecipient  is  not  requir^  to  submit  to 
the  recipient  the  proposal,  plan,  or  other 
computation  for  negotiation  purposes, 
then  the  3-year  retention  period  for  the 
proposal,  plan,  or  other  computation 
and  its  supporting  records  starts  at  the 
end  of  the  fiscal  year  (or  other 
accounting  period)  covered  by  the 
proposal,  plan,  or  other  computation. 

Termination  and  Enforcement 

§  1 2.960  Purpose  of  termination  and 
enforcement 

Sections  12.961  and  12.962  set  forth 
uniform  suspension,  termination  and 
enforcement  procedures. 

§12.961  Termination. 

(a)  Awards  may  be  terminated  in 
whole  or  in  part  only  if  paragraph  (a)(1), 
(a)(2)  or  (a)(3)  apply, 

(1)  By  the  Federal  awarding  agency,  if 
a  recipient  materially  fails  to  comply 
with  the  terms  and  conditions  of  an 
award. 

(2)  By  the  Federal  awarding  agency 
with  the  consent  of  the  recipient,  in 
which  case  the  two  parties  shall  agree 
upon  the  termination  conditions, 
including  the  effective  date  and,  in  the 
case  of  partial  termination,  the  portion 
to  be  terminated. 

(3)  By  the  recipient  upon  sending  to 
the  Federal  awarding  agency  written 
notification  setting  forth  the  reasons  for 
such  termination,  the  effective  date, 
and,  in  the  case  of  partial  termination, 
the  portion  to  be  terminated.  However, 
if  the  Federal  awarding  determines  in 
the  case  of  partial  termination  that  the 
reduced  or  modified  portion  of  the  grant 
will  not  accomplish  die  purposes  for 
which  the  grant  was  made,  it  may 
terminate  ^e  grant  in  its  entirety. 

(b)  If  costs  are  allowed  under  an 
award,  the  responsibilities  of  the 
recipient  referred  to  in  §  12.971(a), 
including  those  for  property 
management  as  applicable,  shall  be 
considered  in  the  termination  of  the 
award,  and  provision  shall  be  made  for 
continuing  responsibilities  of  the 
recipient  after  termination,  as 
appropriate. 

§12.962  Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
recipient  materially  fails  to  comply  with 
the  terms  and  conditions  of  an  award, 
whether  stated  in  a  Federal  statute, 
regulation,  assurance,  application,  or 
notice  of  award,  the  Federal  awarding 
agency  may  in  addition  to  imposing  any 


of  the  special  conditions  outlined  in 
Section  12.914,  take  one  or  more  of  the 
following  actions,  as  appropriate  in  the 
circumstances. 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  recipient  or  more 
severe  enforcement  action  by  the 
Federal  awarding  agency. 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  any  applicable  matching 
credit  for)  all  or  part  of  the  cost  of  the 
activity  or  action  not  in  compliance. 

(3)  Wholly  or  partly  suspend  or 
terminate  the  current  award. 

(4)  Withhold  further  awards  for  the 
project  or  program. 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings  and  appeals.  In  taking  an 
enforcement  action,  the  awarding 
agency  shall  provide  the  recipient  an 
opportunity  for  hearing,  appeal,  or  other 
administrative  proceeding  to  which  the 
recipient  is  entitled  under  any  statute  or 
regulation  applicable  to  the  action 
involved. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  a  recipient 
resulting  from  obligations  incurred  by 
the  recipient  during  a  suspension  or 
after  termination  of  an  award  are  not 
allowable  unless  the  Federal  awarding 
agency  expressly  authorizes  them  in  ^e 
notice  of  suspension  or  termination  or 
subsequently.  Other  recipient  costs 
during  suspension  or  after  termination 
which  are  necessary  and  not  reasonably 
avoidable  are  allowable  if  paragraph  (c) 
(1)  and  (2)  of  this  section  apply: 

(1)  The  costs  result  from  obligations 
which  were  properly  incurred  by  the 
recipient  before  the  efiective  date  of 
suspension  or  termination,  are  not  in 
anticipation  of  it,  and  in  the  case  of  a 
termination,  are  noncancellable. 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  in  which  the  termination 
takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  a  recipient  from  being  subject 
to  debarment  and  suspension  under 
E.O.s  12549  and  12689  and  the  Federal 
awarding  agency  implementing 
regulations  (see  43  CFR  Part  12). 

After-the-Award  Requirements 

§12.970  Purpose. 

Sections  12.971  through  12.973 
contain  closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 
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§  12.971  Closeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  award,  all  financial, 
performance,  and  other  reports  as 
required  by  the  terms  and  conditions  of 
the  award.  The  Federal  awarding  agency 
may  approve  extensions  when  requested 
by  the  recipient. 

(b)  Unless  the  Federal  awarding 
agency  authorizes  an  extension,  a 
recipient  shall  liquidate  ail  obligations 
incurred  under  the  award  not  later  than 
90  calendar  days  after  the  funding 
period  or  the  date  of  completion  as 
specified  in  the  terms  and  conditions  of 
the  award  or  in  agency  implementing 
instructions. 

(c)  The  Federal  awarding  agency  shall 
make  prompt  payments  to  a  recipient 
for  allowable  reimbursable  costs  under 
the  award  being  closed  out. 

(d)  The  recipient  shall  promptly 
refund  any  balance  of  obligated  cash 
that  the  Federal  awarding  agency  has 
advanced  or  paid  and  that  the  recipient 
is  not  authorized  to  retain  for  use  in 
other  projects.  OMB  Circular  A-129 
governs  unretumed  amounts  that 
become  delinquent  debts. 

(e)  When  authorized  by  the  terms  and 
conditions  of  the  award,  the  Federal 
awarding  agency  shall  make  a 
settlement  for  any  upward  or  downward 
adjustments  to  the  Federal  share  of  costs 
after  closeout  reports  are  received. 

(f)  The  recipient  shall  account  for  any 
real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 
Federal  Government  in  accordance  with 
Sections  12.931  through  12.937. 

(g)  If  a  final  audit  has  not  been 
performed  prior  to  the  closeout  of  an 
award,  the  Federal  awarding  agency 
shall  retain  the  right  to  recover  an 
appropriate  amount  after  fully 
considering  the  recommendations  on 
disallowed  costs  resulting  ftom  the  final 
audit. 

§  23.972  Subsequent  adjustments  and 
continuing  responsibilities. 

(a)  The  closeout  of  an  award  does  not 
affect  any  of  the  following. 

(1)  The  right  of  the  Federal  award 
agency  to  disallow  costs  and  recover 
funds  on  the  basis  of  a  later  audit  or 
other  review. 

(2)  The  obligation  of  the  recipient  to 
return  any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions. 

(3)  Audit  requirements  in  Section 
12.926. 

(4)  Property  management 
requirements  in  Sections  12.931  through 
12.937. 

(5)  Records  retention  as  required  in 
Section  12.953. 


(b)  After  closeout  of  an  award,  a 
relationship  created  under  an  award 
may  be  modified  or  ended  in  whole  or 
in  part  with  the  consent  of  the  Federal 
awarding  agency  and  the  recipient, 
provided  the  responsibilities  of  the 
recipient  referred  to  in  paragraph 
12.973(a),  including  those  for  property 
management  as  applicable,  are 
considered  and  provisions  made  for 
continuing  responsibilities  of  the 
recipient,  as  appropriate. 

§  1 2.973  Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  recipient  in 
excess  of  the  amount  to  which  the 
recipient  is  finally  determined  to  be 
entitled  under  the  terms  and  conditions 
of  the  award  constitute  a  debt  to  the 
Federal  Government.  If  the  recipient 
does  not  pay  within  a  reasonable  period 
after  the  demand  for  payment,  the 
Federal  awarding  agency  may  reduce 
the  debt  by: 

(1)  making  an  administrative  offset 
against  other  requests  for 
reimbursements; 

(2)  withholding  advance  payments 
otherwise  due  to  the  recipient;  or 

(3)  taking  other  action  permitted  by 
statute. 

(b)  Except  as  otherwise  provided  by 
law,  the  Federal  awarding  agency  shall 
charge  interest  on  an  overdue  debt  in 
accordance  with  4  CFR  Chapter  II, 
"Federal  Claims  Collection  Standards.” 

Appendix  A  to  Subparl  F — Contract 
Provisions 

All  contracts,  awarded  by  a  recipient 
including  small  purchases,  shall  contain  the 
following  provisions  as  applicable: 

1.  gijna!  Employment  Opportunity— A\\ 
contracts  shall  contain  a  provision  requiring 
compliance  with  E.0. 11246,  "Equal 
Employment  Opportunity,”  as  amended  by 
E.0. 11375,  "Amending  Executive  Order 
11246  Relating  to  Equal  Employment 
Opportunity,”  and  as  supplemented  by 
regulations  at  41  CFR  part  60,  "Office  of 
Federal  Contract  Compliance  Programs, 
Equal  Employment  Opportunity,  Department 
of  Labor.” 

2.  Copeland  “Anti-Kickback”  Act  (J8 
U.S.C.  874  and  40  U.S.C.  276c)— A\\ 
contracts  and  subgrants  in  excess  of  $2,000 
for  construction  or  repair  awarded  by 
recipients  and  subrecipients  shall  include  a 
provision  for  compliance  with  the  Copeland 
"Anti-Kickback”  Act  (18  U.S.C  874).  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  3,  “Contractors  and 
Subcontractors  on  Public  Building  or  Public 
Work  Financed  in  Whole  or  in  Part  by  Loans 
or  Grants  horn  the  United  States”).  The  Act 
provides  that  each  contractor  or  subrecipient 
shall  be  prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of  public 
work,  to  give  up  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  recipient  shall  report  all 


suspected  or  reported  violations  to  the 
Federal  awarding  agency. 

3.  Davis-Bacon  Act.  as  amended  (40  U.S.C. 
276a  to  0-7)— When  required  by  Federal 
program  legislation,  all  construction 
contracts  awarded  by  the  recipients  and 
subrecipients  of  more  than  $2,000  shall 
include  a  provision  for  compliance  with  the 
Davis-Bacon  Act  (40  U.S.C  276a  to  a-7)  and 
as  supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5,  “Labor  Standards 
Provisions  Applicable  to  Contracts  Governing 
Federally  Financed  and  Assisted 
Construction").  Under  this  Act,  contractors 
shall  be  required  to  pay  wages  to  laborers  and 
mechanics  at  a  rate  not  less  than  the 
minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  than  once  a 
week.  The  recipient  shall  place  a  copy  of  the 
current  prevailing  wage  determination  issued 
by  the  Department  of  Labor  in  each 
solicitation  and  the  award  of  a  contract  shall 
be  conditioned  upon  the  acceptance  of  the 
wage  determination.  The  recipient  shall 
report  all  suspected  or  report^  violations  to 
the  Federal  awarding  agency. 

4.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333}-WheTe 
applicable,  all  contracts  awarded  by 
recipients  in  excess  of  $2,000  for 
construction  contracts  and  in  excess  of 
$2,500  for  other  contracts  that  involve  the 
employment  of  mechanics  or  laborers  shall 
include  a  provision  for  compliance  with 
Sections  102  and  107  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C. 
327-333),  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  part  5).  Under 
Section  102  of  the  Act,  each  contractor  shall 
be  required  to  compute  the  wages  of  every 
mechanic  and  laborer  on  the  b^is  of  a 
standard  work  week  of  40  hours.  Work  in 
excess  of  the  standard  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than  1  '/lz 
times  the  basic  rate  of  pay  for  ail  hours 
worked  in  excess  of  40  hours  in  the  work 
week.  Section  107  of  the  Act  is  applicable  to 
construction  work  and  provides  that  no 
laborer  or  mechanic  shdl  be  required  to  work 
in  surroundings  or  under  working  conditions 
which  are  unsanitary,  hazardous  or 
dangerous.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

5.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agreement— Contracts  or 
agreements  for  the  performance  of 
experimental,  developmental,  or  research 
work  shall  provide  for  the  rights  of  the 
Federal  Government  and  the  recipient  in  any 
resulting  invention  in  accordance  with  37 
CFR  part  401.  “Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small  Business 
Firms  Under  Government  Grants,  Contracts 
and  Cooperative  Agreements,”  and  any 
implementing  regulations  issued  by  the 
awarding  agency. 

6.  Clean  Air  Act  (42  U.S.C.  7401  et  seq.) 
and  the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1251  et  seq.),  as  amended)— 
Contracts  and  subgrants  of  amounts  in  excess 
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of  $100,000  shall  contain  a  provision  that 
requires  the  recipient  lo  agree  to  comply  with 
alt  appticable  standards,  orders  or  reflations 
issued  porsnant  to  die  Clean  Air  Act  (42 
U.S.Q  7401  et  seq.)  and  the  Federal  Water 
Pollution  Control  Act  as  amended  (32  U.S.C 
1251  et  sen.).  Violations  shall  be  reported  to 
the  Federal  awarding  agency  and  the 
Regional  Office  of  the  Environmental 
Protection  Agency  (EPA). 

7.  Byrd  Anti-Lobbying  Amendment  (3T 
U.S.C.  r3S2/— ContoKtors  who  apply  or  bid 
for  an  award  of  $100,000  or  more  shall  file 
the  required  certification.  Each  tier  certifies 
to  the  tier  above  that  iitvtU  not  and  has  not 
used  Federal  appropriated  foods  to  pay  any 
person  or  organization  for  influencing  or 
attempting  to  infhtence  an  officer  or 
employee  of  any  agency,  a  member  of 
Congress,  officer  or  employee  of  Congress,  or 
an  employee  of  a  member  of  Congress  in 
connection  with  obtaining  any  F^eral 
contract,  grant  or  any  other  award  covered  by 
31  U.S.C.  1352.  Each  tier  shall  also  disclose 
any  tofabytng  with  non-Fedencal  funds  that 
takes  pfaim  in  connection  with  obtaining  any 
Federal  award.  Such  cfiscfosnres  are 
forwarded  from  tier  to  tier  np  to  the 
recipient 

8.  Debarment  and  Stapension  (E.O.S  12549 
and  12689) — No  contracts  shall  l»  made  to 
parties  listed  on  the  General  Services 
Administnrtion's  **List8  of  Parties  Excluded 
from  Federal  Procwement  or 
Nonprocnrement  Ptograms’*  in  accordance 
with  E.O.s  12549  and  12689,  "Debarment  and 
Suspension. "This  list  contains  the  names  of 
parties  debarred,  suspended,  or  otherwise 
exchided  by  agencies,  and  contractors 
declared  ineligible  under  statutory  or 
regulatory  authority  other  than  E.Q  12549. 
Contractors  with  awards  that  exceed  the 
small  purchaee  threshold  shell  provide  the 
requned  certification  r^arding  its  exclusion 
status  and  that  of  its  pnincipals. 
***** 
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NATIONAL  SCIENCE  FOUNDATION 
45  CFR  Part  615 

TeatiaMMiy  ami  Production  of  Officisd 
Records  and  Information 

AGENCY:  National  Science  Foundation. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
procedures  to  be  fiollowed  when  a 
National  Science  Foundation  (NSF) 
employee  is  issued  a  court  demand  or 
is  requested  to  provide  testimony  or 
produce  records  in  a  legal  proceeding. 
These  procedures  are  designed  to 
promote  economy  and  efficiency  in 
NSF’s  programs  and  operations,  to 
minimize  the  possibility  of  involving 
NSF  in  controversial  issues  not  related 
to  its  functions,  to  maintain  the 
impartiality  of  NSF  among  private 
litigants,  and  to  protect  sensitive. 


confidential  infbrmartion  and  the 
deliberative  process. 

EFFECTIVE  DATE:  August  26, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Miriam  Leder,  Assistant  General 
Counsel,  National  Science  Foundation. 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  1265, 
Arlington,  Virginia  22230,  (703)  306- 
1060. 

SUPPLEMENTARY  INFORMATION:  On  July  8, 
1994,  NSF  published  proposed 
procedures  to  be  follovred  when  a 
Natuual  Science  Foundation  (NSF) 
employee  is  issued  a  court  demand  or 
is  requested  to  provide  testimony  or 
produce  records  in  a  legal  proceeding. 

59  FR  35079  (|aly  8. 1994).  NSF 
received  two  comment  letters,  one  from 
an  buiivtdual  who  supported  adoption 
of  the  procedures  as  proposed,  and  the 
other  a  univecsity  concerned  that 
the  definition  of  the  term  “employee” 
could  be  iaerpreted  to  include 
university  faculty  who  receive  NSF 
awards  and/or  serve  as  pieer  reviewers 
on  NSF  panels. 

The  term  “employee"  was  not 
intended  to  cover  mvestigators  under 
NSF  awards,  and  the  definition  hasbeai 
revised  to  make  this  explicit.  However, 
the  rule  was  intended  to  reach  peer 
reviewers,  but  only  as  to  matters 
directly  retoting  to  their  service  for  the 
Foundation,  To  the  extent  this  was  not 
clear  in  the  proposed  rule.  Section  615.2 
has  been  revised  to  spiecifically  provide  • 
that  the  rule’s  procedures  do  not  apply 
to  requests  or  demands  for  testimony  by 
peer  reviewers  that  is  directly  related  to 
their  service  as  reviewers. 

In  addition  to  these  clarifications,  the 
final  rule  includes  the  following  four 
minor  revisions: 

Section  615.2  Applicability 

The  phrase  “while  in  leave  status” 
was  deleted  from  this  provision  because 
only  Government  employees  can  be  “in 
leave  status"  but  the  provision  is 
intended  to  apply  to  certain  other 
individuals  as  well. 

Section  615.4  Leg/al  Proceedings  Before 
NSF  or  in  Which  the  United  States  Is  a 
Party 

This  provision  was  revised  to  provide 
that  the  General  Counsel  will  arrange  for 
testimony  of  current  employees  for  the 
United  States,  rather  than  for  the 
testimony  of  both  past  and  current 
employees. 

Section  615.5  Legal  Proceedings 
Between  Private  Litigants 

Subsection  (a)  was  intended  to 
prevent  employees  from  producing 
official  records  and  information  or 


providing  testimony  unless  authorized 
to  do  so  ^  the  Geniml  Counsel  The 
proposed  rule’s  inclusion  of  the  j^rase 
“or  by  other  applicable  law”  at  the  end 
of  the  subsection  created  uncertainty  as 
to  the  intent  of  the  subsection,  and,  as 
a  result,  was  deleted. 

Subsection  (c)  was  revised  to 
specifically  provide  that  employees  may 
testify  as  to  any  matter,  if  authorized  to 
do  so  by  the  General  Counsel. 

I  have  deteraiHied  that  tins  proposed 
rule  is  not  an  economically  significant 
rule  as  that  tOToi  is  defined  in  Executive 
Order  12866. 1  have  ako  determined 
that  this  proposed  rule,  if  promulgated, 
will  not  l^ve  a  s^nificant  impact  on  a 
substantial  number  of  small  entities  as 
that  term  is  defined  in  the  Regulatory 
Flexifolity  Act.  5  U.S.C  601-612, 
because  it  would  afihct  only  the  conduct 
of  NSF  activities  and  actions  of  NSF 
personnel.  Pursumit  to  5  U.S.C.  605(b), 
the  rule  is  therefore  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

List  of  Subjects  in  45  CFR  Part  615 
Administrative  practice  and 
procedure.  Courts,  and  Govennnent 
employees. 

For  the  reasons  set  forth  in  the 
preamble,  NSF  hereby  amends  45  CFR 
by  adding  a  new  part  615  as  follows: 

PART  61S— TESTHkiONY  AND 
PRODUCTION  OF  RECORDS 

Sec 

615.1  Purpose 

615.2  AjmHcability 

615.3  Definitions 

615.4  Legal  proceedings  before  NSF  or  in 
which  the  United  States  is  a  party 

615.5  Leg^  proceedings  between  private 
litigants:  Testimony  and  production  of 
documents 

615.6  Legal  proceedings  between  private 
litigants:  Procedure  when  demand  is 
made 

615.7  Legal  proceedings  between  private 
litigants:  Office  of  Inspector  General 
employees 

Authority:  42  U.SC  1870(a). 

§615.1  PurpOM. 

(a)  This  part  sets  forth  policies  and 
procedures  to  be  followed  when,  in 
connection  with  a  legal  proceeding,  an 
NSF  employee  is  issued  a  demand  to 
provide  testimony  or  produce  official 
records  and  informatkm. 

(b)  The  provisions  of  this  part  are 
intended  to  promote  economy  and 
efficiency  in  NSF’s  programs  and 
operations;  minimize  the  possibility  of 
involving  NSF  in  controversial  issues 
not  relat^  to  its  functions;  maintain  the 
impertfalrty  of  NSF  among  private 
litigants;  and  protect  sensitive. 
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confidential  information  and  the 
deliberative  process. 

(c)  This  part  is  not  intended  to  and 
does  not  waive  the  sovereign  immunity 
of  the  United  States. 

(d)  This  part  is  intended  only  to 
provide  guidance  for  the  internal 
operations  of  NSF,  and  is  not  intended 
to,  and  does  not,  and  may  not  be  relied 
upon  to  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  by  a  party  against  the  United  States. 

§615.2  Applicability. 

This  part  applies  to  demands  and 
requests  for  factual  or  expert  testimony 
or  for  ofHcial  records  or  information  in 
legal  proceedings,  whether  or  not  the 
United  States  is  a  party,  except  that  it 
does  not  apply  to 

(a)  Demands  upon  or  requests  for  an 
NSF  employee  to  testify  as  to  facts  or 
events  that  are  in  no  way  related  to  his 
or  her  oi^cial  duties  or  to  the  functions 
of  NSF, 

(b)  Demands  upon  or  requests  for  a 
former  NSF  employee  to  testify  as  to 
matters  in  which  the  former  employee 
was  not  directly  or  materially  involved 
while  at  NSF, 

(c)  Demands  upon  or  requests  for  an 
NSF  reviewer  to  testify  as  to  matters  not 
directly  related  to  that  individual’s 
employment  by  or  service  to  NSF,  and 

(d)  Congressional  demands  and 
requests  for  testimony  or  records. 

§615.3  Definitions. 

(a)  Demand — A  subpoena,  order,  or 
other  demand  of  a  court  or  other 
competent  authority  for  the  production 
of  records  or  for  the  appearance  and 
testimony  of  an  NSF  employee,  issued 
in  a  legal  proceeding  between  private 
litmants. 

(b)  Foundation  or  NSF  means  the 
National  Science  Foundation. 

(c)  General  Counsel  means  the 
General  Counsel  of  the  Foundation,  or 
any  person  to  whom  the  General 
Counsel  has  delegated  authority  under 
this  part. 

(d)  Legal  proceeding  means  any 
proceeding  before  a  court  of  law, 
administrative  board  or  commission, 
hearing  officer,  or  other  body 
conducting  a  legal  or  administrative 
proceeding. 

(e)  Official  records  and  information 
means  all  documents  and  material 
which  are  records  of  the  Foundation 
under  the  Freedom  of  Information  Act, 

5  U.S.C.  552;  all  other  records  contained 
in  NSF’s  files;  and  all  other  information 
or  material  acquired  by  an  NSF 
employee  in  the  performance  of  his  or 
her  official  duties  or  because  of  his  or 
her  official  status. 

(f)  NSF  employee  or  employee  means 
any  present  or  former  officer  or 


employee  of  NSF;  any  other  individual 
hired  ffirough  contractual  agreement  by 
or  on  behalf  of  NSF,  or  who  has 
performed  or  is  performing  services 
under  such  an  agreement  for  NSF;  and 
any  individual  who  served  or  is  serving 
on  any  advisory  committee  or  in  any 
advisory  capacity,  whether  formal  or 
informal. 

(g)  Request  means  any  informal 
request,  by  whatever  method,  for  the 
production  of  official  records  and 
information  or  for  testimony  which  has 
not  been  ordered  by  a  court  or  other 
competent  authority. 

(h)  Testimony  means  any  written  or 
oral  statement  by  a  witness,  including 
depositions,  answers  to  interrogatories, 
affidavits,  declarations,  and  statements 
at  a  hearing  or  trial. 

§  61 5.4  Legal  proceedings  before  NSF  or 
In  which  the  United  States  Is  a  party. 

In  any  legal  proceeding  before  NSF  or 
to  which  the  United  States  is  a  party, 
the  General  Counsel  shall  arrange  for  a 
current  employee  to  testify  as  a  witness 
for  the  United  States  whenever  the 
attorney  representing  the  United  States 
requests  it.  The  employee  may  testify  for 
the  United  States  both  as  to  facts  within 
the  employee’s  personal  knowledge  and 
as  an  expert  or  opinion  witness.  For  any 
party  other  than  the  United  States,  the 
employee  may  testify  only  as  to  facts 
within  his  or  her  personal  knowledge. 

§  61 5.5  Legal  proceedings  between  private 
litigants:  Testimony  and  production  of 
documents. 

(a)  No  employee  may  produce  official 
records  and  information  or  provide  any 
testimony  in  response  to  a  demand  or 
request  unless  authorized  to  do  so  by 
the  General  Counsel  in  accordance  with 
this  part. 

(bj  The  General  Counsel,  in  his  or  her 
discretion,  may  grant  an  employee 
permission  to  testify  or  produce  official 
records  and  information  in  response  to 
a  demand  or  request.  In  making  this 
decision,  the  General  Counsel  shall 
consider  whether 

(1)  The  purposes  of  this  part  are  met; 

(2)  Allowing  such  testimony  or 
production  of  records  would  be 
necessary  to  prevent  a  miscarriage  of 
justice; 

(3)  NSF  has  an  interest  in  the  decision 
that  may  be  rendered  in  the  legal 
proceeding;  and 

(4)  Allowing  such  testimony  or 
production  of  records  would  be  in  the 
best  interest  of  NSF  or  the  United  States. 

(c)  If  authorized  to  testify  pursuant  to 
this  part,  an  employee  may  testify  as  to 
facts  within  his  or  her  personal 
knowledge,  but,  unless  specifically 
authorize  to  do  so  by  the  General 
Counsel,  shall  not 


(1)  Disclose  confidential  or  privileged 
information; 

(2)  Testify  as  to  facts  when  the 
General  Counsel  determines  such 
testimony  would  not  be  in  the  best 
interest  of  the  Foundation  or  the  United 
States;  or 

(3)  Testify  as  an  expert  or  opinion 
witness  with  regard  to  any  matter 
arising  out  of  the  employee’s  official 
duties  or  the  functions  of  the 
Foundation. 

§  61 5.6  Legal  proceedings  between  private 
litigants:  Procedure  when  demand  is  made. 

(a)  Whenever  an  employee  is  served 
with  a  demand  to  testify  in  his  or  her 
official  capacity,  or  to  produce  official 
records  and  information,  the  employee 
shall  immediately  notify  the  General 
Counsel. 

(b)  The  General  Counsel  shall  review 
the  demand  and,  in  accordance  with  the 
provisions  of  §  615.5,  determine 
whether,  or  on  what  conditions,  to 
authorize  the  employee  to  testify  and/or 
produce  official  records  and 
information. 

(c)  If  a  response  to  a  demand  is 
required  before  the  General  Counsel  has 
made  the  determination  referred  to  in 

§  615.6(b),  the  General  Counsel  shall 
provide  the  court  or  other  competent 
authority  with  a  copy  of  this  part, 
inform  the  court  or  other  competent 
authority  that  the  demand  is  l^ing 
reviewed,  and  seek  a  stay  of  the  demand 
pending  a  final  determination.  If  the 
court  fails  to  stay  the  demand,  the 
employee  must  appear  at  the  stated  time 
and  place,  produce  a  copy  of  this  part, 
and  respectfully  decline  to  comply  with 
the  demand.  “United  States  ex  rel 
Toubyv.  Ragen,"  340  US  462  (1951). 

(d)  If  a  court  or  other  competent 
authority  orders  that  a  demand  be 
complied  with  notwithstanding  a  final 
decision  by  the  General  Counsel  to  the 
contrary,  or  at  any  other  stage  in  the 
process,  the  General  Counsel  may  take 
steps  to  arrange  for  legal  representation 
for  the  employee,  and  shall  advise  the 
employee  on  how  to  respond  to  the 
demand. 

§  61 5.7  Legal  proceedings  between  private 
litigants:  Office  of  Inspector  General 
employees. 

Notwithstanding  the  requirements  set 
forth  in  §§615.1  tl^ough  615.6,  when  an 
employee  of  the  Office  of  Inspector 
General  is  issued  a  demand  to  provide 
testimony  or  produce  official  records 
and  information,  the  Inspector  General 
or  his  or  her  designee  shall  be 
responsible  for  performing  the  functions 
assigned  to  the  General  Counsel  with 
respect  to  such  demand  pursuant  to  the 
provisions  of  this  part. 
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Dated:  August  23. 1994. 

Charles  S.  Brown, 

Acting  Genera/  Counsel. 

|FR  Doc.  94-21073  Filed  8-25-94;  8:45  sun| 

Buuna  cooc 


FEDERAL  COMMUNICATIONS 
C0MMI88K>N 

47CFR  Part  24 

[PP  Doetat  No.  93-253;  FCC  94-219) 

ImptemeNtation  oi  Section  309(0  of  the 
CommunicaBons  Act— Competitive 
Bidding 

AGENCT:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  Third  Memorandum 
Opinion  and  Order  and  Further  Notice 
of  Proposed  Rulemaking,  the 
Commission  responds  to  petitions  for 
reconsideration  or  clarification  of  the 
rules  and  policies  adopted  in  the  Third 
Report  and  Order  in  dtis  proceeding, 
which  sets  forth  the  service  specific 
competitive  bidding  rules  for 
narrowband  PCS.  In  this  regard,  the 
Commission  makes  certain 
modifications  to  the  rules  adopted  on 
the  Third  Report  and  Order.  These  rules 
will  promote  the  development  and  rapid 
deployment  of  narrowb^d  PCS 
technologies,  products  and  services  for 
the  benefo  of  the  public.  These  rules 
also  will  promote  economic  opportunity 
and  com^ition,  and  disseminate 
licenses  among  a  wide  variety  of 
applicants,  inctuding  small  businesses 
and  businesses  own^  by  members  of 
minority  groups  and  women.  This 
action  will  resuh  in  recovery  for  the 
public  of  a  portion  of  the  value  of  the 
public  spectrum  make  available  for 
commercial  use. 

EFFECTIVE  DATE:  September  26, 1994. 

FOR  FURTHER  D^ORMATION  CONTACT: 
lackie  Chomey,  Office  of  Plans  and 
Policy,  (202)  418-2030. 

SUPPLEMENTARY  INFORMATION:  This  Third 
Memorandum  Opinion  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
in  PP  Docket  No.  93-253,  adopted 
August  16, 1994,  and  released  August 
17, 1994,  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Do^Lets  Branch,  Room  230, 
1919  M  Street  N.W.,  Washington,  D.C. 
The  complete  text  may  be  pmchased 
from  the  Commission’s  copy  contractor. 
International  Transcription  Service, 

Inc.,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037,  telephone 
(202)  857-3800. 


Paperwork  Reduction  Act 
In  the  Third  Memorandum  Opinioa 
and  Order  and  Further  Notice  o/ 
Proposed  Ralemaking  in  PP  Do^et  No. 
93-253,  the  Comraissum  has  amended 
47  CFR  Part  24  which  contain  rules  and 
requirements  gpvemix^g  the  award  of 
narrowband  PCS  licenses  through  a 
system  of  competitive  bidding. 
Applicants  are  required  to  file  certain 
information  so  th^  the  ConunisMon  can 
determine  whether  the  ^>plicants  are 
legally,  technically,  and  financially 
qualified  to  be  licensed.  Affected 
members  of  the  public  are  any  members 
of  the  pvdthc  who  want  to  become  a 
narrowband  PCS  licensee. 
Implementation  of  the  rules  contained 
in  the  Third  Memorandum  Opinion  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking  will  impose  reporting  and 
recordkeeping  requirements  on  certain 
members  of  the  public.  The  Federal 
Communications  Commission  will 
submit  an  information  collection 
request  to  OMB  for  review  and 
clearance  under  the  P^ierwork 
Reduction  Act  of  1980, 44  U.S.C.  3507. 
Persons  wishing  to  comment  on  this 
information  collection  should  contact 
Timothy  Fain,  Office  of  Management 
and  Budget.  Room  3225,  New  Executive 
Office  Building.  Washington,  D.C. 

20503.  (202)  395-3561.  For  further 
information,  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
418-0210. 

In  the  Matter  of  Implementation  of  Section 
309{}>  of  the  Corainunications  Act — 
Competitive  Bidding,  Narrowband  PCS.  PP 
Docl^  No.  93-253  and  Amendment  of  the 
Commission’s  Rules  to  Establish  New 
Narrowband  Personal  Communication 
Services.  GEN  Docket  No.  90-314,  ET  Docket 
Na  92-100. 

Third  Menwrandum  Opinion  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking 

Adopted:  August  16. 1994. 

Released;  August  17, 1994. 

Comment  Date:  September  16, 1994. 

Reply  Comment  Date:  October  3. 

1994. 

By  the  Commission: 
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I.  Introduction 

1.  By  this  action,  we  respond  to 
petitions  for  reconsideraftkm  of  the 
Third  Repeat  and  Order  in  this 
proceeding.*  The  Third  Report  and 
Order  established  service-specific  rules 
for  competitive  bidding  for  the  award  of 
licenses  for  Personal  Communications 
Services  in  the  900  MHz  band 
(narrowband  PCS).  Seven  such  petitions 
were  received,  as  well  as  three 
oppositions  and  comments  and  one 
reply.2 

2.  On  August  10, 1993,  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (the 
Budget  Act)  added  a  new  section  309()) 
to  the  Conmumications  Act  of  1934,  as 
amended.  47  U.S.C.  151-173  (the 
Communications  Act).  This  amendment 
to  the  Communications  Act  gave  the 
Commission  express  authority  to 
employ  competitive  bidding  procedures 
to  choose  fiom  among  mutually 
exclusive  applications  for  initial 
licenses.  The  Commission’s  Second 
Report  and  Order  established  general 
rules  and  procedures  and  a  broad  menu 
of  competitive  bidding  methods  to  be 
used  for  all  auctionable  services.^ 

3.  The  Third  Report  and  Order 
established  competitive  bidding  rules 
for  narrowband  PCS.  The  Commission 
decided  that  because  of  the 
interdependence  within  certain  classes 
of  narrowband  PCS  licenses  and  the 
relatively  high  expected  value  of  such 
licenses,  where  the  agency  received 


’  See  Third  Report  and  Order  in  PP  Docket  No. 
93-253,  9  FCC  Red  2941,  59  FR  26741  fMay  24. 
1994),  [Third  Report  and  Order). 

^  Petitions  for  reconsideration  were  received  fnxn 
the  Association  of  Independent  Designated  Entities 
(AIDE),  Mercury  Conununications,  Inc.  (Mercury). 
Paging  Network.  Inc.  (PageNet),  Phase  One 
Cominunicatwns,  Inc.  (Phase  One),  the  Rural 
Cellular  Association  (RCA).  Tri-State  Radio  Co.  (Tri- 
State),  and  U.S.  Inteiw  Networks,  bic.  (USIN). 
Oppositions  or  comments  were  received  from 
United  States  Telephone  Association  (USTA), 
AirTouch  Paging  (AirTooch),  and  l^ging  Network. 
Inc.  (PageNet):  a  reply  was  received  from  American 
Paging,  Inc.  (API). 

^  Second  Report  and  Order  in  PP  DockM  No.  93- 
253,  9  FCC  Red  2348.  59  FR  22980  (May  4. 1994). 
[Second  Report  and  Order). 
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mutually  exclusive  applications  most 
narrowl^d  PCS  licenses  would  be 
awarded  through  a  sequence  of 
simultaneous  multiple  round  auctions. 
However,  we  stated  that  we  might 
alternatively  use  oral  sequential  or 
single  round  sealed  bidding  to  award 
certain  narrowband  PCS  licenses  if  the 
operational  cmnplexity  m 
administrative  costs  associated  with 
simultaneous  auctions  proved  excessive 
relative  to  the  expected  value  of  the 
licenses  to  be  awarded.  We  stated  that 
in  conducting  narrowband  PCS  auctions 
we  would  generally  follow  the  payment 
and  procedural  rules  adopted  in  the 
Second  Report  and  Order,  and  we 
adopted  general  procedural  and 
processing  rules  for  the  narrowband 
PCS  service  based  on  Parts  22  and  90  of 
the  Commission’s  rules.  We  also 
structured  our  rules  to  provide 
opportunities  for  small  businesses  and 
businesses  owned  by  women  and 
minorities  to  participate  in  the  auction 
and  in  the  provision  of  spectrum  based 
services. 

4.  On  July  29. 1994  we  completed  the 
first  spectrum  auction  for  the  ten 
available  nationwide  narrowband  PCS 
licenses.  This  auction  was  the  first  test 
of  the  simultaneous  multiple  round 
auction  design  and  of  our  provisions  for 
designated  entities.  This  auction  was 
enormously  successful.  One  indication 
of  the  efficiency  of  the  simultaneous 
multiple  round  bidding  process  is  the 
fact  that  the  winning  bids  were  either 
identical  or  virtually  identical  for 
virtually  identical  licenses.  As  we 
expected,  this  auction  also  attracted 
broad  participation  by  designated 
entities.  Of  the  29  registered  bidders  9. 
or  30  percent,  indicated  status  as  either 
minority  or  woman-owned  firms.  The 
strong  bidding  competition  among 
relatively  large  firms  and  incumbent 
paging  companies,  however,  may  have 
been  a  factor  in  the  lack  of  designated 
entities  among  the  winning  bidders. 
These  results  have  caused  us  to 
reexamine  some  of  the  auction  rules  and 
designated  entity  provisions  previously 
adopted  in  the  Third  Report  and  Order. 
In  addition,  we  request  comment  on  a 
number  of  possible  further  changes  in 
the  designated  entity  provisions  that 
might  apply  to  the  upcoming  MTA  and 
BTA  auctions. 

II.  Auction  Design 
A.  Bidding  Procedures 

5.  In  the  Third  Report  and  Order,  the 
Commission  noted  its  earlier  findings: 
(1)  That  licenses  with  strong  value 
interdependencies  should  auctioned 
simultaneously,  (2)  that  multiple  round 
auctions  will  generally  yield  more 


efficient  allocations  of  licenses  and 
higher  revenues  than  other  auction 
methodologies  because  they  provide 
bidders  with  information  regarding 
other  bidders'  valuations  of  licenses, 
and  (3)  that  simultaneous  multiple 
round  auctions  become  less  cost 
eflective  as  the  value  of  licenses 
decreases,  because  they  are  relatively 
time-consuming  and  expensive  to 
implement.^  The  Commission  stated 
that  where  the  licenses  to  be  auctioned 
are  interdependent  and  their  value  is 
expected  to  be  high,  simultaneous 
multiple  round  auctions  would  best 
achieve  the  Commission’s  goals.^  We 
stated,  however,  that  we  might  use 
methods  other  than  simultaneous 
multiple  round  bidding  in  cases  where 
license  values  are  expected  to  be 
relatively  low.  where  bidder 
participation  is  expected  to  be  limited, 
or  where  the  interdependence  of 
licenses  is  less  significant.^  We  stated 
that  in  selecting  the  auction  method  for 
each  narrowband  PCS  auction,  we 
would  balance  the  advantages  of  more 
sophisticated  auction  methods,  such  as 
simultaneous  multiple  round  bidding, 
with  the  greater  complexity  and  cost 
they  might  entail.^ 

6.  In  tne  Third  Report  and  Order  the 
Commission  decided  to  auction  the  12.5 
kHz  unpaired  MTA  and  BTA  response 
channel  licenses  in  a  single  round 
sealed  bid  auction  because  the  value  of 
those  licenses  is  low  relative  to  the  cost 
of  conducting  more  complex  auctions. 
We  also  stat^  that  because  only 
incumbent  paging  licensees  already 
serving  the  license  area  are  eligible  to 
bid  on  these  licenses,  sealed  bid 
auctions  might  help  to  reduce  the 
likelihood  of  collusion.  We  further 
stated  that  information  about  license 
values  fioni  earlier  narrowband  auctions 
would  also  be  available  to  assist  bidders 
in  valuing  these  licenses.  Moreover, 
because  under  the  sealed  bid  approach 
bidders  cannot  be  certain  that  they  will 
be  the  high  bidder  on  the  licenses  they 
seek  to  retain,  we  allowed  bidders  to 
bid  without  risking  a  default  penalty  on 
more  than  the  two  licenses  in  each 
service  area,  provided  they  specify  in 
advance  the  order  in  which  they  wish 
to  be  awarded  such  licenses  if  they  are 
the  high  bidder  on  more  than  they  are 
permitted  to  hold.® 

7.  Petitions.  Paging  Network,  Inc. 
(PageNet)  and  Tri-State  Radio  Co.  (Tri- 
State)  seek  reconsideration  of  the 
decision  to  use  single  round  sealed  bid 


*  Third  Report  and  Order  at  f  12. 
*/rf.  at  113. 

•M.  all  20. 
nd. 

"Id.  at  129. 


auction  procedures  for  assignment  of 
the  12.S  kHz  unpaired  licenses.® 

PageNet  and  Tri-State  assert  that  the 
Commission  has  underestimated  the 
likely  value  of  the  response  channel 
licenses.'®  PageNet  and  Tri-State  also 
assert  that  great  value  interdependence 
exists  among  the  response  channel 
licenses."  They  state  that  there  are 
likely  to  be  numerous  bidders  for  most 
licenses.'*  In  this  regard,  PageNet 
claims  that  collusive  behavior  is  no 
more  likely  for  these  licenses  than  for 
other  narrowband  PCS  licenses.  PageNet 
and  Tri-State  question  whether  bidders 
for  response  c^nnel  licenses  will 
obtain  useful  information  about  license 
values  from  previous  narrowband  PCS 
auctions.  PageNet  asserts  that  license 
values  will  vary  frt)m  one  provider  and 
area  to  another,  and  that  bidders  may 
have  no  realistic  idea  as  to  the  value  of 
the  licenses.'*  PageNet  claims  that  the 
single  sealed  bid  mechanism  will 
require  exorbitantly  expensive  market 
research  on  the  part  of  bidders,  and  the 
result  will  still  depend  on  chance.'^ 
Further.  PageNet  states  that  it  is 
important  to  choose  an  auction  method 
which  provides  useful  information  on 
license  values  to  bidders  during  the 
auction.  Therefore,  PageNet  supports 
adopting  an  alternative  auction  method 
that  is  streamlined  to  minimize  cost  and 
complexity,  and  recommends  an 
ascending  bid  multiple  round 
methodology.'* 

8.  Tri-State  claims  that  the  rules 
mandating  single  round  sealed  bidding 
are  deficient  from  an  auction  design 
perspective.  Tri-State  asserts  that  these 
rules  are  poorly  structured  to  allow 
bidders  to  obtain  a  common  frequency  ' 
across  regions,  and  that  under  the  rules 
bidders  cannot  know  how  to  prioritize 
their  bids.  Tri-State  further  claims  that 
the  sealed  bidding  procedures  require 
exceedingly  complicated  bidding 
strategies,  which  necessitate  the 
adoption  of  a  clear  reallocation 
mechanism  for  defaulted  licenses. 
Alternatively,  Tri-State  recommends  a 
procedure  in  which  bidders  submit 
sealed  bids  for  a  given  MTA  or  BTA 
without  specifying  which  of  the 
available  frequencies  the  bidder  is 
bidding  on.  Under  Tri-State’s 
recommended  approach,  winning 
bidders  would  be  ranked  for  purposes  of 


<'Pag«Net  PMition  at  2:  Tri-State  Petition  at  3. 

•o  PageNet  Petition  at  2:  Tri-State  Petition  at  7. 
■'PageNet  Petition  at  S: Tri-State  Petition  at  3. 
<2  PageNet  Petition  at  10:  Tri-State  Petition  at  8. 
'■'PageNet  Petition  at  5. 

Opposition  of  PageNet  at  3. 

'"PageNet  reserves  conunent  on  more  specific 
procedures  pending  conclusion  of  the  tutionwide 
narrowband  PCS  and  Interactive  Video  and  Data 
Service  (IVDS)  auctions.  Id.  at  6. 
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frequency  selection  according  to  the 
total  amount  they  bid  for  all  Uie 
channels  on  which  they  hold  winning 
bids.  Tri-State  claims  that  this 
procedure  maximizes  the  number  of 
multiple  MTA/BTA  bidders  who  can 
obtain  a  common  paging  response 
channel  in  all  markets  in  which  they 
bid.*®  Tri-State  argues  that  its  proposed 
auction  procedures  will  level  the 
playing  field  between  bidders  for  paging 
response  channels  and  those  for 
regional  and  nationwide  narrowband 
PCS  authorizations,  who  do  not  need  to 
aggregate  a  common  frequency  across 
geographic  areas.*^  Tri-State  includes  a 
25  percent  bidding  credit  for  minority- 
and  female-owned  businesses  and  small 
businesses,  and  states  that  its  plan  could 
be  refined  by  providing  that  winning 
bidders  pay  the  highest  losing  bid  for  a 
license.*®  Tri-State  asserts  that  its 
proposed  auction  procedures  will 
ensure  that  the  Commission  maximizes 
revenues  from  paging  response  license 
auctions  and  allow  bidders  to  set 
priorities  more  accurately  and  to  adopt 
relatively  simple  bidding  strategies.*® 
AirTouch  reconunends  multiple  round 
simultaneous  auctions,  and  suggests 
that  bids  for  the  response  channels  be  in 
pool  form,  such  that  the  highest  four 
bidders  would  receive  a  license  and 
could  agree  among  themselves  as  to  the 
licenses  to  be  held  by  each.^®  American 
Paging,  Inc.  (API)  supports  multiple- 
round  ascending  simultaneous  bidding 
methodologies,  at  least  for  the  MTA 
response  channel  licensing.^* 

9,  Discussion.  Petitioners  have 
convinced  us  that  paging  response 
channel  licenses  may  have  more  value 
interdependency,  and  higher  value,  than 
was  apparent  at  the  time  of  the  Third 
Report  and  Order.  We  also  recognize 
that  alternative  auction  methodologies 
proposed  by  petitioners  may  offer  a  low- 
cost  auction  method  with  desirable 
characteristics  for  auctioning 
interdependent  licenses,  and  thus  may 
prove  superior  to  the  sealed  bid 
approach  set  forth  in  the  Third  Report 
and  Order.  In  addition,  the  recent 
nationwide  narrowband  auction 
demonstrated  that  simultaneous 
multiple  round  auctions  are  easier  and 
less  expensive  to  implement  than  we 
earlier  anticipated,  and  thus  they  may 
prove  to  be  an  appropriate  procedure  for 
auctioning  the  response  channel 
licenses.  However,  we  will  defer  our 
decision  regarding  the  auction  design 

’“Tri-State  Petition  at  12-16. 

’7/d.  at  17. 

’®/d.  at  18-20. 

”*/d.at  21. 

^’’Opposition  of  AirTouch  at  7-8. 

7’  Reply  of  .'\PI  at  2. 


for  the  12.5  kHz  MTA  and  BTA  paging 
response  channels  until  we  have  gained 
further  experience  with  simultaneous 
multiple  round  auctions.  We  will 
announce  our  final  choice  of  auction 
design  and  procedures  for  the  response 
channels  by  Public  Notice  prior  to  the 
auction. 

B.  Minimum  Opening  Bid 

10.  In  the  Third  Report  and  Order,  we 
stated  that  we  believe  it  is  necessary  to 
impose  a  minimum  bid  increment  to 
ensure  that  the  auctions  conclude 
within  a  reasonable  period  of  time  in 
narrowband  PCS  auctions  where 
simultaneous  multiple  round  bidding  is 
used.  The  bid  increment  is  the  amount 
or  percentage  by  which  the  bid  must  be 
raised  above  the  previous  round’s  high 
bid  in  order  to  be  accepted  as  a  valid  bid 
in  the  current  round.  We  stated  that  we 
might  impose  a  minimum  bid  increment 
of  5  percent  or  $0.01  per  MHz  per  pop, 
whichever  is  greater,  in  narrowband 
PCS  auctions  where  multiple  round 
bidding  is  used.  We  also  retained  the 
discretion  to  vary  the  minimum  bid 
increments  for  individual  licenses  or 
groups  of  licenses  over  the  course  of  an 

auction.22 

11.  In  order  to  expedite  the  auction 
process  further,  we  also  reserve  the 
discretion  to  establish  a  suggested 
opening  bid  or  a  minimum  opening  bid 
on  each  license  in  addition  to  the 
minimum  bid  increment.^a  If  we  were  to 
adopt  minimum  opening  bids,  we 
anticipate  that  we  would  seek  expedited 
comments  on  any  figures  proposed. 
Once  a  minimum  bid  is  established  for 

a  license,  initial  bids  will  have  to  be 
above  that  level  to  be  considered  valid. 
The  amount  of  the  suggested  opening 
bid  or  the  minimum  opening  bid,  if  one 
is  used,  will  be  set  forth  in  the  Public 
Notice  announcing  the  auction. 
Generally,  we  will  establish  suggested 
opening  bids  or  minimum  opening  bids 
in  the  range  of  $.03-$.20  per  MHz-pop 
for  each  license.^'*  A  suggested  opening 
bid  or  minimum  opening  bid  will 
provide  bidders  with  an  incentive  to 

77  Third  Report  and  Order  at  30-32. 

77  itee  ex  parte  submission  of  Paul  Milgrom.  May 
19, 1994  and  Fifth  Report  and  Orderi  45,  in  PP 
Docket  93-253,  FCC  No.  94-178,  59  FR  37566  (lul 
29, 1994),  (Fifth  Report  and  Order). 

7<The  number  of  “MHz-pops”  is  calculated  by 
multiplying  the  population  of  the  license  service 
area  by  the  amount  of  spectrum  authoriud  by  the 
license.  In  its  September  1993  Mid-Session  Review 
of  the  1994  Budget,  the  OfTice  of  Management  and 
Budget  estimated  that  spectrum  auctions  would 
generate  $12.6  billion  from  1994  through  1998.  A 
1992  report  by  the  Congressional  Budget  Office 
assumed  that  $2  billion  would  be  raised  from 
competitive  bidding  in  services  other  than  PCS. 
Thus,  the  approximate  value  of  120  MHz  of  PCS 
spectrum  is  placed  at  $10.6  billion  according  to 
these  estimates,  or  35  cents  per  pop  per  MHz. 


Start  bidding  at  a  substantial  portion  of 
the  license  value,  thus  ensuring  a  rapid 
conclusion  to  the  auction. 

C.  Activity  and  Stopping  Rules 

12.  In  the  Third  Report  and  Order,  we 
stated  that  when  we  use  the  three-stage 
Milgrom-Wilson  activity  rule,  the 
auction  will  move  from  stage  I  to  stage 
II  when,  after  three  rounds  of  bidding, 
the  high  bid  has  changed  on  5  percent 
or  fewer  of  the  licenses  (measured  in 
MHz-pops)  being  auctioned.  Stage  III 
will  begin  when  the  high  bid  has 
changed  on  2  percent  or  fewer  licenses 
over  three  rounds.*®  We  conclude  after 
our  experience  in  conducting  the 
nationwide  narrowban  auction  that  we 
may  find  it  important  to  move  the 
auctions  from  one  stage  to  the  next  at  a 
different  pace  than  would  occur  under 
this  rule.  Accordingly,  we  retain  the 
discretion  to  determine  and  announce 
during  the  course  of  an  auction  when, 
and  if,  to  move  from  one  auction  stage 
to  the  next,  based  on  a  variety  of 
measures  of  bidder  activity,  (e.g.,  the 
percentage  of  licenses  on  which  there 
are  new  bids,  the  number  of  new  bids, 
and  the  percentage  increase  in  revenue). 
Bidders  will  be  notified  at  least  one 
round  prior  to  the  commencement  of  the 
next  stage  of  an  auction. 

13.  We  also  stated  that  in  stage  III,  a 
bidder  would  have  to  be  active  on  100 
percent  of  the  MHz-pops  for  which  it 
wishes  to  retain  eligibility.*®  In  order  to 
allow  bidders  greater  flexibility,  we 
think  that  it  may  be  beneficial  in  some 
auctions  to  reduce  this  figure  slightly, 
but  in  no  case  below  90  percent.  We 
will  announce  the  required  activity 
levels  for  stage  III  in  a  Public  Notice  in 
advance  of  each  auction. 

14.  In  the  Third  Report  and  Order,  we 
stated  that  where  we  use  the  Milgrom- 
Wilson  activity  rule  we  intend  to  use  a 
simplified  waiver  procedure  whereby 
bidders  will  be  permitted  five  automatic 
waivers  from  the  activity  rule  during  the 
course  of  an  auction.**  A  waiver  permits 
a  bidder  to  maintain  its  eligibility  at  the 
same  level  as  in  the  round  for  which  the 
waiver  is  submitted,  regardless  of  the 
bidder’s  level  of  bidding  activity  in  that 
round.  Subsequently,  we  have 
concluded  based  on  our  experience  in 
conducting  the  nationwide  narrowband 
auction  that  fewer  waivers  may  be 
necessary  to  maintain  the  pace  of  the 
auction  and  prevent  strategic  use  of 
waivers.  Consequently,  we  will  allow 
one  automatic  waiver  from  the  activity 
rule  during  each  stage  of  an  auction,  or 
one  automatic  waiver  during  a  number 

7*  Third  Report  and  Order  at  n.  16. 

7’' See  Third  Report  and  Order  38. 

77  Third  Report  and  Order  at  140. 
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of  bidding  rounds  specified  in  a  Public 
Notice.  We  retain  the  flexibility, 
however,  to  change  by  Public  Notice  the 
number  of  waivers  that  will  be 
permitted  and  the  frequency  with  which 
they  may  be  exercised  by  public  notice 
prior  to  a  specific  narro\^and  auction. 
While  we  may  allow  bidders  to  request 
proactive  waivers  that  will  keep  the 
bidding  open,  under  no  circumstances 
will  an  automatic  waiver  prevent  an 
auction  Grom  closing. 

15.  In  the  Second  Report  and  Order, 
we  retained  the  discretion  to  declare  by 
announcement  at  any  point  during  a 
multiple  round  auction  that  the  auction 
will  end  after  a  specified  number  of 
additional  rounds.*®  We  want  to  clarify 
however,  that  if  this  procedure  is  used, 
we  will  accept  bids  in  the  final  rounds 
only  for  licenses  on  which  the  highest 
bid  increased  in  at  least  one  of  the 
preceding  three  rounds.  No  new  bids 
will  be  accepted  for  other  licenses.*® 
There  are  two  reasons  not  to  take  bids 
on  licenses  on  which  there  has  been  no 
recent  bidding.  First,  the  fact  that 
bidding  on  an  individual  license  may 
close  will  provide  an  additional 
incentive  to  bid  actively  and  thus  speed 
the  conclusion  of  the  auction.  If  bids  are 
accepted  on  all  licenses  in  the  final 
rounds  there  is  less  cost  to  a  bidder  in 
holding  back.  Second,  closing  bidding 
on  licenses  for  which  activity  has 
ceased  ensures  high  bidders  for  those 
licenses  that  they  will  not  lose  a  license 
without  having  an  opportunity  to  make 
a  counter-offer.*®  This  reduces  the 
uncertainty  associated  with  aggregating 
licenses  that  are  worth  more  to  a 
particular  bidder  as  a  package  than 
individually.  If  final  bids  are  accepted 
on  all  licenses,  a  high  bidder  on  an 
aggregation  of  licenses  may 
unexpectedly  lose  a  critical  part  of  the 
aggregation  and  have  no  chance  to 
regain  it  except  in  the  post-auction 
market,  where  bargaining  or  other 
transaction  costs  may  be  high. 

D.  Release  of  Bidder  Information 

16.  We  note  that  in  the 
reconsideration  of  the  Second  Report 
and  Order  we  reserved  additional 
flexibility  with  respect  to  the 
requirement  to  release  information 
concerning  the  identity  of  bidders, 

Second  Report  and  Order  at  1 132. 

See  reply  conunenls  of  PacBell.  appendix  to 
attachment  by  Milgrom  and  Wilson  at  S.  See  also 
Second  Report  and  Ordarai  f  130,  n.l06. 

^"Either  the  auction  will  close  only  when  bidding 
ceases  on  all  licenses,  so  the  high  bidder  will  have 
an  opportunity  to  respond  to  any  new  bids,  or  the 
Connmission  t^ll  call  for  Knal  bids  but  nut  accept 
new  bids  on  licenses  on  which  there  have  been  no 
new  bids  in  the  previous  three  rounds,  so  no  other 
bidder  will  have  the  opportunity  to  outbid  the  high 
bidder  in  a  final  round. 


which  may  affect  auctions  for 
narrowband  PCS  licenses.  In  the  Second 
Memorandum  Opinion  and  Order  we 
reserved  the  option  to  release  bidder 
identities  on  an  auction-by-auction 
basis,  and  stated  that  we  would 
announce  by  Order  and  Public  Notice 
prior  to  each  auction  whether  the 
identities  of  bidders  would  be  made 
public  in  that  auction.**  In  this  regard, 
we  retain  the  flexibility  in  the  context 
of  narrowband  PCS  auctions  to 
determine  on  an  auction-by-auction 
basis  whether  or  not  to  release  bidder 
identities  during  the  course  of  the 
auction. 

E.  Filing  Procedures 

17.  Petition.  Phase  One  asserts  that 
the  Communications  Act  permits  the 
FCC  to  employ  competitive  bidding 
procedures  oxily  where  mutual 
exclusivity  exists,  and  that  consequently 
the  FCC  is  prohibited  from  establishing 
specific  auction  dates  until  it  has 
determined  that  a  particular  application 
is  mutually  exclusive  with  another.** 
Phase  One  states  that  the  FCC  must  first 
notify  each  qualified  applicant  of  its 
application  processing  status  in  advance 
of  scheduling  auctions  to  allow 
applicants  sufficient  time  to  analyze 
auction  strategies  and  evaluate  the 
competition.*'*  Phase  One  also  states 
that  the  FCC  is  obligated  to  suspend  its 
auctions  until  each  petition  in  PP 
Docket  No.  93-253  has  been 
addressed.**  Phase  One  states  that  our 
contractor,  Tradewinds  International, 
Inc.  (Tradewinds)  must  be  prevented 
from  promoting  FCC  auctions.  Because 
there  can  be  no  auctions  without  mutual 
exclusivity,  according  to  Phase  One  the 
advertising  by  Tradewinds  amounts  to 
false  and  misleading  advertising  and 
raises  conflict  of  interest  questions 
because  Tradewinds  may  benefit  if 
auctions  are  actually  held.*® 

18.  AirTouch  Paging  (AirTouch) 
asserts  in  opposition  that  the 
Communications  Act  only  prohibits 
auctioning  of  a  license  for  which  no 
mutually  exclusive  applications  have 
been  accepted  for  filing,  and  not  the 
establishment  of  auction  dates.  In  fact, 
AirTouch  notes  that  mutually  exclusive 
applications  were  received  for  each  of 
the  nationwide  narrowband  PCS 

Second  Memorandum  Opinion  and  Order  at 
148.  In  PP  Docket  No.  93-253.  FCC  No.  94-215, 
released  Aug  19, 1994.  {Second  Memorandum 
Opinion  and  Order). 

Second  Memorandum  Opinion  and  Order  at 
146,  in  PP  Docket  No.  93-253,  FCC  Na  94-215. 
released  Aug  15. 1994.  {Second  Memorandum 
Opinion  and  Order). 

Phase  One  Petition  at  2. 

«/t/.at3. 

M/d.at5. 

•le/rf.  at  5-6. 


licenses.**  PacBell  states  that  there  is  no 
legal  basis  for  Phase  One’s  argument 
that  the  Commission  must  delay 
announcing  auction  dates  until  mutual 
exclusivity  has  been  established.*® 

19.  Discussion.  The  Budget  Act 
provides  that  if  applications  are  not 
mutually  exclusive  no  auction  will  be 
held.*®  We  have  found,  however,  that  it 
is  important  to  begin  planning  for 
auctions  as  early  as  possible  to  assure 
that  they  will  run  smoothly.  To 
maintain  an  expeditious  auctioning  and 
licensing  schedule  it  is  necessary,  for 
instance,  to  reserve  sites  for  auctions 
before  all  applications  have  been 
received.  Further,  we  believe  that  it  is 
important  that  we  schedule  auctions  far 
enough  in  advance  to  provide 
applicants  with  ample  time  to  attract 
financing  and  plan  their  bidding 
strategies.  In  any  event,  we  have 
previously  indicated  that  we  will  cancel 
a  scheduled  auction  if  we  do  not  receive 
mutually  exclusive  applications.*® 
Consequently  we  believe  that  our 
auction  schedule  and  procedures  are 
fully  consistent  with  the  provisions  of 
the  Budget  Act 

20.  We  find  advertising  of  auctions 
desirable  and  in  the  public  interest, 
even  if,  because  of  lack  of  mutual 
exclusivity,  no  auction  takes  place  for 
some  licenses.  Among  its  other 
beneficial  effects,  advertising  of 
auctions  may  be  essential  for  making 
potential  licensees,  and  in  particular 
designated  entities,  aware  of  the 
opportunities  available  to  them.  In  order 
to  make  service  available  as  rapidly  and 
efficiently  as  possible,  we  must  ensure 
that  those  who  value  the  license  most 
highly,  and  will  offer  the  services  most 
valued  by  the  public,  have  an 
opportunity  to  bid  on  them.  Mutual 
exclusivity  cannot  be  established  until 
applications  have  been  received,  and  at 
that  point  advertising  will  no  longer  be 
useful  because  the  purpose  of 
advertising  is  to  inform  potential 
licensees  of  the  opportunity  to  file 
applications.  Consequently,  we  retain 
our  existing  filing  procedures  and 
continue  to  permit  our  contractor  to 
advertise  auctions  even  before  mutual 
exclusivity  has  been  established.** 

Opposition  of  Alrtouch  at  4. 

^Opposition  of  PacBell  at  8. 

^»47  U.S.C  5309(|)(1). 

See  Second  Report  and  Order  at  1165.  In  fact. 

29  applicants  are  eligible  to  bid  for  nationwide 
narrowband  PCS  licenses;  at  least  24  applicants  are 
eligible  to  bid  on  each  of  the  ten  licenses.  Thus, 
mutual  exclusivity  exists  for  all  nationwide 
narrowband  licenses,  and  Phase  One's  petition  is 
moot  on  this  point. 

'*<  In  this  regard  we  also  note  that  since  we  find 
that  advertising  auctions  is  in  the  public  interest. 

Continued 
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F.  Application-Processing  Rules 

21.  In  the  NPRM  in  this  proceeding, 
the  Conunission  stated:  In  order  to  avoid 
needless  duplication,  we  propose  that 
the  following  general  filing  and 
processing  rules  apply  to  all  PCS: 
Sections  22.3-22.45  and  22.917(f).  and 
22.916-22.945, 47  CFR  §§  22.3-22.45, 
22.917(0,  and  22.918-22.945.  For  those 
PCS  applicants  who  file  on  Form  574, 
we  believe  that  §§  90.113-90.159  of  our 
rules,  47  CFR  §§90.113-90.159,  could 
be  used  to  process  those  applications 

with  appropriate  modifications.^^ 

22.  Petition.  AIDE  asserts  in  its 
petition  for  reconsideration  of  the 
Second  Report  and  Order  that  the 
Commission  acted  improperly  in 
proposirife  substantive  PCS  application¬ 
processing  rules  in  the  NPRM  because, 
it  argues,  such  rules  are  outside  the 
scope  of  this  rulemaking,  which  is 
limited  to  implementation  of  the 
competitive  bidding  requirements  of 

§  309(j)  of  the  Communications  Act.'*^ 
AIDE  argues  that  the  Commission’s 
proposal  of  application-processing  rules 
is  legally  insufficient  to  constitute  a 
valid  notice  of  proposed  rules,  and  that 
some  of  the  rules  cited  have  no 
immediate  applicability  to  PCS  service. 
AIDE  asserts  that  in  the  Second  Report 
and  Order  the  Commission  failed  to 
respond  to  the  merits  of  the  arguments 
concerning  filing  and  processing  rules 
in  AIDE’S  comments  on  the  NPRM 
AIDE  concludes  that  the  Commission 
needs  to  issue  a  supplemental  Notice  of 
Proposed  Rulemaldng  to  adopt  license¬ 
processing  rules  for  PCS.  PacBell  states, 
however,  that  the  Administrative 
Procedure  Act  does  not  prohibit  the 
Commission  &X)m  issuing  more  than  one 
order  based  on  a  notice  and  comment 
period.'*'*  PacBell  also  states  that  there  is 
an  exception  to  the  Administrative 
Procedure  Act’s  notice  and  comment 
requirements  “when  the  agency  for  good 
cause  finds  (and  incorporates  the 
finding  *  *  *  in  the  rules  issued)  that 
notice  and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  '** 

23.  Discussion.  The  Commission 
adopted  few  filing  or  processing  rules  in 
the  Second  Report  and  Order.  Those 
rules  that  the  ^mmission  did  adopt 
pertaining  to  the  filing  and  processing  of 
jtpplications  and  certifications  were 


no  conflict  of  interest  exists  between  Tradewinds' 
interests  and  the  Commission's. 

■•2  NPRM.  58  FR  53489  (Oct.  15. 1993)  at  1 128. 
AIDE  Petition  at  20-21. 

PacBell  Opposition  at  10. 

*'/d.  at  11,  citing  5  U.S.C.  §  553(c). 


clearly  proposed  in  the  NPRM.*®  In  the 
Second  Memorandum  Opinion  and 
Order  we  stated  that  we  would  address 
AIDE’S  concerns  in  the  reconsiderations 
of  the  service-specific  Orders  in  which 
the  application  processing  rules  were 
adopt^.  In  the  Third  Report  and  Order, 
we  adopted  the  service-specific 
narrowband  PCS  application  processing 
rules  to  which  AIDE’S  petition  refers 
and  thus,  we  address  the  substance  of 
AIDE’S  arguments  below. 

24.  The  competitive  bidding  process 
is  a  means  of  assigning  licenses,  and 
rules  and  procedures  for  processing  of 
license  applications  are  an  integral  and 
necessary  part  of  that  process.  By  citing 
in  the  NPRM  the  specific  Part  22  and 
Part  90  application  processing  rules  that 
we  would  use  as  the  basis  for  adopting 
PCS  rules,  we  provided  commenters 
with  exceptionally  clear  notice  and  an 
opportunity  to  comment  on  the  rules  we 
contemplated  adopting  for  narrowband 
PCS.  The  few  changes  that  we  made 
from  the  proposed  rules  were  necessary 
to  adapt  them  to  auctioning  narrowband 
PCS  licenses.  For  exeunple,  we  adopted 
certain  technical  requirements  such  as 
restrictions  on  station  antenna 
structures.*^  We  also  deleted  any 
procedures  that  were  related  to  grants 
by  random  selection.*®  The  resulting 
rules  are  clearly  a  logical  outgrowth  of 
the  rules  proposed  in  the  NPRM, 
applied  in  the  context  of  the  use  of 
competitive  bidding  to  assign 
narrowband  PCS  licenses.  Rules 
adopted  as  a  logical  outgrowth  comply 
with  all  Administrative  Procedure  Act 
requirements,*® 

III.  Rules  Prohibiting  Settlements  and 
Collusion 

25.  Petitions  and  Oppositions.  The 
collusion  rules  adopted  in  the  Third 
Report  and  Order  prevent  bidders  for 
narrowband  PCS  licenses  from  entering 
into  settlement  agreements  after 
applications  are  filed.  AIDE  asserts  that 
narrowband  bidders  should  be  allowed 
to  enter  into  settlement  agreements,  as 
encouraged  by  §  24.429(b),  and  asserts 
that  tlie  Commission’s  decision  to  avoid 
post-filing  settlements  was 
impermissibly  based  on  consideration  of 
potential  revenues.  Quentin  L.  Breen 
(Breen)  urges  us  to  act  on  AIDE’S 
petition  to  liberalize  treatment  of  full 
market  settlements.  Breen  states  that  the 
Budget  Act  does  not  relieve  the 


See  Second  Report  and  Order  at  11 164-168. 
NPRM  at  1196-101. 

■•^47  CFR  24.416. 

♦•47  CTR  22.33. 

Public  Service  Commission  of  the  District  of 
Columbia  v.  FCC,  906  F.2nd  713,  717  (D.C.  Cir. 
1990). 


Commission  of  its  obligation  in  the 
public  interest  to  continue  to  use  means 
such  as  negotiation  to  avoid  mutual 
exclusivity,  nor  does  the  Act  oblige  us 
to  adopt  anti-collusion  regulations. 
Instead  of  permitting  applicants  to  avoid 
the  uncertainties  and  inefilciencies  of 
the  auction  process,  Breen  states  that 
the  rules  efiectively  mandate  that 
parties  will  go  to  end  of  the  auction 
without  being  able  to  consider 
settlement.®®  PageNet,  conversely,  urges 
the  Commission  to  prohibit  any 
settlement  negotiations  during  the 
competitive  bidding  process.®* 

According  to  PageNet,  there  is  no  way 
for  mutually  exclusive  applicants  to 
come  to  an  agreement  on  settlement 
without  exchanging  the  same  kinds  of 
information  that  would  be  exchanged 
for  the  formation  of  collusive  strategies 
in  auction  bidding.  Accordingly, 

PageNet  asserts  that  settlement 
discussions  should  be  prohibited  prior 
to  selection  of  a  winner  from  among  the 
Form  175  applicants.®^  Furthermore, 
PageNet  contends,  that  there  is  little 
likelihood  of  an  all-market  settlement  in 
any  given  market,  because  if  any  one 
applicant  declines  to  settle,  the 
settlement  is  defeated.®® 

26.  Discussion.  As  stated  in  our 
reconsideration  of  the  Second  Report 
and  Order,  we  have  decided  to  retain 
the  existing  collusion  rules,  to  the 
extent  that  they  prevent  settlements 
after  applications  are  filed.®*  These 
rules  were  designed  to  avoid  formation 
of  anticompetitive  agreements  among 
bidders,  although  we  intend  to  continue 
reliance  on  the  antitrust  laws  as  our 
primary  method  of  avoiding  bidder 
collusion.®®  As  we  indicated  in  the 
Second  Report  and  Order,  we  believe 
that  our  rules  prohibiting  collusion  will 
serve  the  objectives  of  the  Budget  Act  by 
preventing  applicants,  especially  the 
largest  companies,  from  entering  into 
agreements  to  use  bidding  strategies  that 
divide  the  market  to  the  disadvantage  of 
other  bidders.®®  We  also  seek  to  ensure 
that  entities  will  not  file  applications 
solely  for  the  purpose  of  demanding 
payment  from  other  bidders  in  exchange 
for  settlement  or  withdrawal  of  their 
applications. 

27.  Accordingly,  to  ensure  that  the 
bidding  process  is  competitive  and  to 
encourage  formation  of  a  competitive 
post-auction  market  structure,  we  are 
retaining  the  collusion  rules  in  the 


•“Breen  Opposition  at  1-4. 

PageNet  Opposition  at  20-26. 

”/d.  at  22&n.n. 

••W.at24. 

»♦  See  Second  Memorandum  Opinion  ind  Order 
at  154. 

See  Second  Report  and  Order,  11 2;:l-224. 
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narrowband  PCS  context.®^ 

Furthermore,  to  make  cleeir  that  we 
recognize  that  these  rules  effectively 
prohibit  post-filing  settlements,  we  are 
amending  our  rules  to  eliminate  Section 
24.429(b).  We  believe  that  this  is  the 
most  straightforward  approach,  given 
our  strong  concerns  that  collusion  could 
have  an  extremely  harmful  impact  upon 
competition. 

28.  However,  in  order  to  provide 
bidders  sufficient  time  and  greater 
flexibility  to  attract  capital,  we  make 
several  modifications  to  our  collusion 
rules  adopted  in  the  Third  Report  and 
Order.  First,  in  the  Second 
Memorandum  Opinion  and  Order,  we 
clarified  the  applicability  of  the 
collusion  rules  to  cases  where  an 
applicant  has  a  common  ownership 
interest  with  another  applicant.®®  In  that 
item  we  stated  that,  unless  the  second 
applicant  is  expressly  identified  as  an 
entity  with  whom  the  first  applicant  has 
an  agreement  concerning  bidding,  we 
will  prohibit  these  parties  fi-om 
communicating  concerning  their 
bidding  strategies.  This  prohibition  will 
hold  even  if  the  other  bidder  is 
identified  on  the  applicant’s  short-form 
application  as  having  a  common 
ownership  interest  with  the  applicant. 

29.  Furthermore,  where  common  non¬ 
controlling  ownership  exists  between 
two  or  more  bidders,  those  bidders  may 
win  more  licenses  cumulatively  than  a 
single  entity  is  entitled  to  hold.  In  such 
cases  we  will  permit  divestiture  of  non¬ 
controlling  interests  to  bring  the  entities 
into  compliance  with  the  license 
aggregation  limits  provided  such 
divestiture  is  completed  within  90  days 
of  grant  of  the  license.  Such  post¬ 
auction  divestiture  will  enable  investors 
to  finance  more  than  one  bidder  without 
risking  default  penalties  if  both  bidders 
win  licenses  which  in  combination 
exceed  our  aggregation  limits. 

30.  In  addition,  we  wish  to  modify 
our  rules  regarding  amendments  to 
short-form  applications.  Section  24.413 
of  the  Ck}mmission’s  rules  requires  all 
applicants  to  list  certain  ownership 
information  including  all  partners, 
subsidiaries,  affiliates  and  all  persons 
holding  five  percent  or  more  of  the 
stock,  warrants,  options  or  debt 
securities  of  the  applicant.  Section 
24.422(b)  currently  prohibits 
amendments  to  the  short-form 
application  to  make  ownership  changes 
or  changes  in  the  parties  to  bidding 
consortia  after  the  application  filing 
deadline  has  passed.  As  a  result  of  our 
experience  in  the  nationwide 


"See  id.,  1223. 

Second  Memorandum  Opinion  and  Order  at 
155. 


narrowband  PCS  auction  we  believe  that 
it  is  necessary  to  allow  applicants  to 
amend  their  FCC  Form  175  applications 
to  make  ownership  changes  after  the 
filing  deadline  has  passed,  provided 
such  changes  do  not  result  in  a  change 
in  control  of  the  applicant  and  provided 
that  discussions  leading  up  to  such 
changes  do  not  violate  our  anti¬ 
collusion  rules.  Such  amendments  must 
be  made  within  two  business  days  of 
any  such  change.  Permitting  such 
amendments  will  provide  bidders  with 
flexibility  to  seek  additional  capital  after 
applications  have  been  filed,  while 
ensuring  that  the  real  party  in  interest 
does  not  change.  Accordingly,  we  will 
modify  rule  24.422(b)  to  permit 
applicants  to  amend  their  FCC  Form  175 
applications  to  reflect  ownership 
changes  that  do  not  result  in  a  change 
in  control  of  the  applicant.  Such 
changes  shall  not  be  regarded  as  major 
amendments  to  an  application,  provided 
they  do  not  result  in  a  transfer  of  control 
of  the  applicant. 

31.  In  addition,  we  are  modifying  our 
collusion  rules,  which  currently 
prohibit  bidders  from  communicating 
with  one  another  after  short  form 
applications  have  been  filed  regarding 
the  substance  of  their  bids  or  bidding 
strategies  and  which  also  prohibit 
bidders  frnm  entering  into  consortia 
arrangements  or  joint  bidding 
agreements  of  any  kind  after  the 
deadline  for  short  form  applications  has 
passed.  In  order  to  permit  bidders  to 
respond  to  higher  than  expected  license 
prices  by  combining  their  resources 
during  an  auction,  we  will  now  permit 
bidders  who  have  not  filed  Form  175 
applications  for  any  of  the  same  licenses 
to  engage  in  discussions  and  enter  into 
bidding  consortia  or  joint  bidding 
arrangements  diuing  the  course  of  an 
auction.  We  conclude  that  where 
bidders  have  not  applied  for  any  of  the 
same  licenses  there  is  little  risk  of 
anticompetitive  conduct  with  respect  to 
a  single  license  and  therefore  we  believe 
that  it  is  appropriate  to  relax  our 
collusion  rules  to  permit  bidders  in  this 
context  to  have  greater  flexibility  to 
increase  their  competitiveness  in  the 
auction  by  combining  their  resources, 
provided  that  no  change  of  control  of 
any  applicant  takes  place. 

IV.  Paging  Response  Channel  Eligibility 

32.  Mercury  submitted  a  request  for 
clarification  that  non-incumbent  paging 
licensees  will  be  permitted  to  apply  for 
only  those  narrowband  paging  response 
channel  licenses  that  remain  available 
after  the  initial  response  channel 
auctions.  Eligibility  requirements  for 
these  channels  were  adopted  in  GEN 
Docket  No.  90-314,  and  therefore  we 


will  address  this  issue  as  part  of  the 
further  reconsideration  of  the 
narrowband  PCS  service  rules  in  that 
docket  and  in  ET  Docket  No.  92-100. 

V.  Designated  Entity  Provisions 

33.  Background.  In  the  1993  Omnibus 
Budget  Reconciliation  Act,  Congress 
amended  the  Communications  Act  to 
require  the  Commission  to  ensure  that 
small  businesses,  rural  telephone 
companies,  and  businesses  owned  by 
w'omen  and  minority  group  members 
(designated  entities)  would  have  an 
opportunity  to  obtain  licenses  and 
participate  in  oflering  spectrum-based 
services.®®  We  considered  numerous 
alternatives  that  might  ensure 
opportunities  for  these  designated 
entities,  including  installment  payment 
plans,  bidding  cr^its,  spectrum  set- 
asides,  tax  certificates,  royalty 
payments,  innovator’s  preferences,  and 
distress  sales  to  designated  entities.®® 
After  considering  the  characteristics  of 
the  narrowband  PCS  service,  we 
ultimately  adopted  installment 
paynments  for  small  businesses  acquiring 
certain  regional,  MTA  or  BTA 
licenses.®^  We  also  provided  that  a  25 
percent  bidding  credit  would  be 
available  to  businesses  owned  by 
minorities  and/or  women  on  certain 
nationwide,  regional,  MTA  and  BTA 
licenses.®^  Both  installment  payments 
and  bidding  credits  were  made  available 
to  small  businesses  owned  by  minorities 
and/or  women.  In  addition,  we 
provided  that  tax  certificates  would  be 
made  available  to  encourage  investment 
in  women-  and  minority-owned 
businesses.®®  Our  rules,  however,  did 
not  permit  rural  telephone  companies  to 
obtain  bidding  credits  or  installment 
payments  unless  they  also  qualified  as 
small  businesses  or  businesses  owned 
by  minorities  and/or  women.®^ 


**  See  Omnibus  Budget  Reconciliation  j5ct  of 
1993,  Pub.  L.  No.  103-66,  Title  VI.  §  6002(a).  107 
Stat.  312.  387-389.  (1993)  (Budget  Act]  (adopting  47 
U.S.C.  §§  309{))(3)(B).  309(j)(4)(D)). 

^  See  Second  Report  and  Order,  11 231-257. 

See  Third  Report  and  Order,  11 68, 86-89. 

«2/d.,172. 

6^/d..  1168.70,  72-85. 

As  discussed  further  infra,  these  rules  were 
based  on  the  rationale  that  rural  telephone 
companies  do  not  face  special  barriers  to  entry  into 
this  service,  nor  ate  special  accommodations 
necessary  to  ensure  service  in  rural  areas.  See  Third 
Report  and  Order.  11 71, 76.  We  concluded  in  the 
Third  Report  and  Order,  that,  given  the  relatively 
modest  construction  costs  for  narrowband  PCS, 
even  new  entrants  may  choose  to  provide  service 
to  rural  areas,  and  special  provisions  are  not 
necessary  to  ensure  that  rural  telephone  companies 
will  have  the  opportunity  to  participate  in 
provision  of  service  to  rural  areas.  Id.,  1 71.  We 
noted  that  women,  minorities,  and  small 
businesses,  in  contrast,  may  face  particular 
financing  obstacles  that  require  additional 

Conlinuetl 
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34.  Petitions.  Three  petitions  assert 
that  provisions  made  available  for 
various  designated  entities,  such  as 
bidding  credits,  installment  pajrments 
and  tax  certificates,  should  also  be  made 
available  to  all  designated  entity  groups, 
and  for  all  narrowbwd  PCS  licenses. 

The  Association  of  Independent 
Designated  Entities  (AIDE)  suggests  that 
bidding  credits,  currently  available  for 
all  businesses  owned  by  minorities 
and/or  women,  should  be  granted  to  all 
small  businesses  and  rural  telephone 
companies,  for  all  narrowband  PCS 
licenses.**  AIDE  reasons  that  even  if 
bidding  credits  are  not  appropriate  for 
small  businesses  applying  for 
nationwide  licenses  (because  small 
businesses  can  not  afford  to  cmistruct 
nationwide  narrowband  PCS  systems), 
the  Commissicm  should  neverueless 
permit  small  businesses  to  obtain 
bidding  credits  for  the  smaller, 
geographically  limited  narrowband 
licenses.**  A&E  also  states  that  the 
decision  to  limit  installment  pajmaents 
to  certain  licenses  was  impermissibly 
based  on  maximizing  auction 
revenues.®^ 

35.  U.S.  Intelco  Networks.  Inc.  (USIN) 
and  the  Rural  Cellular  Association 
(RCA)  assert  that  the  failure  to  provide 
any  narrowband  provisions  for  rural 
telephone  companies  violates  the 
Budget  Act*®  and  ensures  that 
narrowband  PCS  will  be  imavailable  in 
rural  areas.**  RCA  states  that  rural 
telephone  companies  should  receive 
biding  credits  and  tax  certificates.'* 
RCA  bases  this  assertion  on  the 
rationale  that  providing  special  bidding 
provisions  for  rural  telephone 
companies  would  increase  the 
likelihood  that  narrowband  PCS 
licenses  will  be  awarded  to  entities  that 
will  provide  service  to  rural  areas.'' 

RCA  also  notes  that  the  Budget  Act 
directs  that  the  auction  procedures  must 
ensure  that  licenses  for  new 
technologies  are  awarded  in  a  manner 
that  promotes  their  rapid  deployment 
“for  the  benefit  of  the  public,  including 
those  residing  in  rural  areas.” 


provisions  to  ensure  that  they  have  an  opportunity 
to  participate  in  providing  nanowband  PCS.  id.. 

11 72,  76. 

“AIDE  Petition  at  14-ia 

“AIDE  Petition  at  16-17. 

•^Id.  at  18-19. 

“The  Budget  Act  names  rural  telephone 
companies  as  one  of  the  groups  whose  opportunity 
to  participate  in  auction^  services  must  be  ensured 
by  our  auction  procedures.  See  Budget  Act,  §  6002, 
107  Stat.  388  (adopting  47  U.S.C  §  309(j)(3)(B)  and 
309(i)(4)(D)). 

““See  USIN  Petition  at  1-8,  RCA  Petition  at 
2-9. 

'“RCA  Petition  at  9. 

"  RCA  Petition  at  2. 

«  W.  [quoting  47  U.S.C  §  309(j)(3)(A)). 


36.  Oppositions,  PageNet  states  that 
no  additional  measures  should  be  taken 
with  respect  to  participation  of  rural 
teleph(Hie  companies  or  small 
businesses  in  narrowband  PCS 
auctions.'*  As  to  the  availability  of 
provisions  for  women  and  minority- 
owned  businesses  for  only  one  license 
per  channel  grouping,  PageNet  notes 
that  licenses  with  bidding  credits 
comprise  37  percent  of  regional  licenses 
and  almost  45  percent  of  &e  available 
narrowband  spectrum,  thus  earmarking 
a  good  deal  of  spectrum  for  designated 
entities.'*  PageNet  states  that  small 
businesses  have  always  had  ample 
opportunities  in  paging,  and  thus  there 
is  no  reason  to  grant  them  special 
consideration.'*  We  also  request 
comment  on  a  proposal  to  redesignate 
the  BTA  licenses  as  regional  licenses. 

37.  Decision.  We  have  decided,  in 
response  to  petitions  and  to  our 
experience  with  the  nationwide 
narrowband  auction,  to  expand  the 
provisions  for  designated  entities  in 
future  narrowband  auctions.  First,  we 
will  modify  the  definition  of  small 
business  to  expand  eligibility.  Second, 
for  the  upcoming  regional  narrowband 
auctions  we  will  increase  the  bidding 
credit  for  women-  and  minority-owned 
businesses. 

38.  Congress  mandated  that  the 
Commission  “ensure  that  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women  are  given 
the  opportunity  to  participate  in  the 
provision  of  spectrum-based 
services."  '*  To  achieve  this  goal,  the 
statute  requires  the  Commission  to 
“consider  the  use  of  tax  certificates, 
bidding  preferences,  and  other 
procedures.”  Thus,  while  providing  that 
we  may  charge  fw  licenses.  Congress 
has  ordered  ffiat  the  Conunission  design 
its  auction  procedures  to  ensure  that 
designated  entities  have  opportunities 
to  obtain  licenses  and  provide  service. 
For  that  purpose,  the  law  does  not 
mandate  the  use  of  any  particular 
procedure  but  it  specifically  approves 
the  use  of  “tax  certificates,  bidding 
preferences,  and  other  procedures.”  The 
use  of  any  such  procedure  is,  in  our 
view,  mandated  where  necessary  to 
achieve  Congress’s  objective  of  ensuring 
that  designated  entities  have  the 
opportunity  to  participate  in 
narrowband  PCS. 

39.  In  addition  to  this  mandate,  the 
statute  sets  forth  various  congressional 
objectives.  For  example,  it  provides  that 


'^PageNet  Opposition  at  12-15. 
'"/d.at  14. 

”/d.  41 14-15. 
'«47U.aC8309(j)(4MD). 


in  establishing  eligibility  criteria  and 
bidding  methodologies  the  Ccmimission 
shall  “promotfe)  economic  opportunity 
and  competition  and  ensur{e]  that  new 
and  innovative  technologies  are  readily 
accessible  to  the  American  people  by 
avoiding  excessive  concentration  of 
licenses  and  by  disseminating  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women.”"  Further,  Section 
309(j)(4)(A)  provides  that  to  promote  the 
statute’s  objectives  the  Commission 
shall  “consider  alternative  payment 
schedules  and  methods  of  calculation, 
including  lump  sums  or  guaranteed 
installment  payments,  with  or  without 
royalty  pa)nfnents,  or  other  schedules  or 
methods  *  *  *  and  combinations  of 
such  schedules  and  methods.” 

40.  To  satisfy  these  statutory 
mandates  and  objectives,  we  established 
in  the  Second  Report  and  Order 
eligihility  criteria  and  general  rules  to 
govern  the  special  measures  for  small 
businesses,  and  businesses  owned  by 
members  of  minority  groups  and 
women.  In  the  Third  Report  and  Order, 
we  employed  several  measures, 
including  installment  payments, 
bidding  credits  and  tax  certificates,  to 
enhance  opportimities  for  designated 
entities  bidding  on  certain  narrowband 
PCS  licenses.  We  stated  that  we 
believed  that  narrowband  PCS  would 
provide  significant  opportunities  for  all 
designated  entities  to  provide  a  wide 
variety  of  new  services  including 
advanced  paging  and  messaging 
services.  In  adopting  the  particular 
measures  for  designated  entities, 
however,  we  assumed  that  narrowband 
PCS  would  involve  relatively  low 
capital  entry  requirements,  and  would 
therefore  be  well-suited  to  small 
entities,  which  lack  access  to  large 
amounts  of  capital.'*  Accordingly,  we 
found  that  the  measures  we  selected  for 
narrowband  PCS  auctions  were 
appropriately  tailored  to  the  unique 
characteristics  of  narrowband  PCS  and 


"  47  U.S.C.  §  309(p(3)(B):  see  also  id. 

§  309(j)(4)(C)  (requiring  the  Conunission  when 
prescribing  area  designations  and  bandwidth 
assignments,  to  promote  “economic  opportunity  for 
a  wide  variety  of  applicants,  including  small 
businesses,  rural  telephone  companies,  and 
businesses  owned  by  members  of  minority  groups 
and  women).  As  noted  in  the  Second  Report  ai^ 
Order,  the  statute  also  requires  the  Commission  to 
promote  the  purposes  specifled  in  Section  1  of  the 
Communications  Act,  which  include,  among  other 
things,  “to  make  available,  so  far  as  possible,  to  all 
the  people  of  the  United  States  a  rapid,  efficient. 
Nationwide,  and  world-wide  wire  and  radio 
communication  service  with  adequate  facilities  at 
reasonable  charges."  47  U.S.C.  §  151;  Second  Report 
and  Order  at  n.3. 

7"  Third  Report  and  Order  at  1 69. 
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would  therefore  “create  meaningful 
incentives  for  small  businesses  and 
businesses  owned  by  minorities  and/or 
women  to  both  bid  successfully  for 
available  licenses  and  provide 
innovative  and  expeditious  service  to 
the  public.^  In  this  regard  we  indicated 
that  installment  payments  would 
provide  a  significant  means  for  small 
businesses  to  overcome  their  main 
barrier  to  entry:  lack  of  access  of 
financing.  And,  a  25  percent J|)idding 
credit  for  minority  and  women-owned 
businesses  toother  with  a  tax  certificate 
program  would  address  the  additional 
obstacles  faced  by  those  designated 
entities.  We  noted,  however,  that  we 
would  continue  to  assess  the 
effectiveness  of  the  measures  adopted 
for  narrowband  PCS,  and  would  apply 
any  knowledge  gained  to  subsequent 
auctions. 

41.  Our  goal  in  the  narrowband 
personal  communications  service  is  to 
meet  fully  the  statutory  mandate  of 
Section  309(j)(4)(D),  as  well  as  the 
objectives  of  promoting  economic 
opportunity  and  competition,  of 
avoiding  excessive  concenti-ation  of 
licenses,  and  of  ensuring  access  to  new 
and  innovative  technologies  by 
disseminating  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women.  As 
explained  more  fully  below,  we  believe 
that  it  is  necessary  in  some  respects  to 
do  more  to  ensure  that  small  businesses 
and  businesses  owned  by  members  of 
minority  groups  and  women  have  a 
meaningful  opportunity  to  participate  in 
the  provision  of  narrowband  PCS.  As  a 
result  of  our  experience  in  the 
nationwide  narrowband  PCS  auction, 
we  are  concerned  that  a  25  percent 
bidding  credit  and  installment 
payments  may  not  be  sufficient  to 
ensure  the  opportunity  of  these 
businesses  to  compete  against  the  larger, 
deep  pocketed  incumbent  firms. 
Therefore,  we  have  decided  to  expand 
the  provisions  for  designated  entities  as 
described  below. 

A.  Definition  of  Small  Business 

42.  In  the  Third  Report  and  Order  we 
adopted  a  definition  for  small 
businesses  based  on  the  standard 
definition  used  by  the  Small  Business 
Administration  (SBA).  This  definition 
permits  an  applicant  to  qualify  for 
installment  payments  based  on  a  net 
worth  not  in  excess  of  $6  million  with 
average  net  income  after  Federal  income 
taxes  for  the  two  preceding  years  not  in 
excess  of  $2  million.  13  CFR 


at  170. 


121.802(a)(2).««>  In  the  Second 
Memorandum  Opinion  and  Order,  we 
removed  our  generic  “small  business” 
definition,  which  was  based  on  the 
original  SBA  size  standard  and 
indicated  that  we  would  establish  a 
definition  for  “small  businesses”  on  a 
service-specific  basis. 

43.  Many  commenters,  including  the 
Chief  Coimsel  for  Advocacy  of  the  SBA, 
argue  that  the  SBA  net  worth/net 
revenue  definition  is  too  restrictive  and 
will  exclude  businesses  of  sufficient 
size  to  survive,  much  less  succeed,  in 
the  competitive  PCS  marketplace.  The 
SBA’s  C^ief  Counsel  for  Advocacy  and 
the  Suite  12  Group  advocate  adoption  of 
a  gross  revenue  test,  arguing  that  a  net 
worth  test  could  be  misleading  as  some 
very  large  companies  have  low  net 
worth.  Tlie  SBA’s  Chief  Counsel  for 
Advocacy  recommends  that  the  revenue 
standard  be  raised  to  include  firms  that 
(together  with  affiliates)  have  less  than 
$40  million  in  gross  revenues.  Similarly, 
Suite  12  suggests  a  $75  million  in 
annual  sales  threshold.  As  another 
option,  the  SBA’s  Chief  Counsel  for 
Advocacy  suggests  that  the  Commission 
consider  a  higher  revenue  ceiling  or 
adopt  different  size  standards  for 
different  telecommunications  markets.^^ 

44.  We  now  realize  that  the  cost  of 
acquiring  a  narrowband  PCS  license 
will  be  significant  and  bidders  may  be 
required  to  expend  millions  of  dollars  to 
acquire  a  license  and  construct  a  system 
in  PCS  markets.  Thus,  we  believe  that 
our  current  narrowband  PCS  small 
business  definition  is  overly  restrictive 
because  it  would  exclude  most 


“The  SBA  has  recently  changed  its  net  worth/ 
net  income  standard  as  it  applies  to  its  Small 
Business  Investment  Company  (SBIC)  Program.  See 
59  FR  16953, 16956  (April  8. 1994).  The  new 
standard  for  determining  eligibility  for  small 
business  concerns  applying  for  financial  and/or 
management  assistance  under  the  SBIC  program 
was  increased  to  $18  million  net  worth  and  $6 
million  after-tax  net  income.  13  CFR 
121.802(a)(3)(i).  The  change  in  this  size  standard 
was  attributable  to  an  adjustment  for  inflation  and 
changes  in  the  SBIC  program  "designed  to 
strengthen  and  expand  the  capabilities  of  SBICs  to 
finance  small  businesses  so  that  they  can  increase 
their  contribution  to  economic  growth  and  job 
creation.”  59  FR  at  16955. 

Some  parties  reconunend  using  the  SBA’s 
alternative  1500  employee  standard.  See.  e.g., 
comments  of  SBA  Associate  Administrator  for 
Procurement  Assistance  at  2.  CFW  Communications 
at  2,  and  Iowa  Network  at  17.  A  number  of  other 
commenters,  including  the  SBA’s  Chief  Counsel  for 
Advocacy,  argue,  however,  that  adoption  of  this 
alternative  SBA  definition  would  open  up  a  huge 
loophole  in  the  designated  entity  eligibility  criteria. 
Specifically,  they  contend  that  telecommunications 
is  a  capital,  rather  than  labor,  intensive  industry, 
and  that  a  entity  with  1,500  employees  is  likely  to 
be  extremely  well  capitalized  and  have  no  need  for 
the  special  treatment  mandated  by  Congress  in  the 
Budget  Act.  See,  e.g.,  comments  of  SBA  Chief 
Counsel  for  Advocacy  at  8.  LuxCel  Group.  Inc.  at 
4.  Suite  12  Group  at  10-11. 


businesses  possessing  the  financial 
resources  to  compete  successfully  in  the 
provision  of  narrowband  PCS  services. 
Accordingly,  we  modify  our  small 
business  definition  for  narrowband  PCS 
auctions  to  ensure  the  participation  of 
small  businesses  with  the  financial 
resources  to  compete  effectively  in  an 
auction  and  in  the  provision  of 
narrowband  PCS  services. 

45.  There  is  substantial  support  in  the 
record  for  a  $40  million  gross  revenue 
standard.  For  example,  the  SBA 
recommends  that  for  PCS,  a  small 
business  be  defined  as  one  whose 
average  annual  gross  revenues  for  its 
past  three  years  do  not  exceed  $40 
million,®*  It  states  that  this  definition 
isolates  those  companies  that  have 
significantly  greater  difficulty  in 
obtaining  capital  than  larger  enterprises. 
At  the  same  time,  the  SBA  contends  that 
a  company  with  $40  million  in  revenue 
is  sufficiently  large  that  it  could  survive 
in  a  competitive  wireless 
communications  market.®®  Similarly, 
the  SBA  Chief  Counsel  for  Advocacy 
asserts  that  a  $40  million  threshold  will 
allow  participation  by  firms  “of 
sufficient  size  to  meet  demands  in 
almost  all  small  markets  and  some 
medium-size  markets  without 
significant  outside  financial 
assistance.”  ®^ 

46.  For  purposes  of  narrowband  PCS, 
we  shall  therefore  define  a  small 
business  as  any  firm,  together  with 
affiliates  and  certain  large  investors, 
with  average  gross  revenues  for  the 
three  preceding  years  of  less  than  $40 
million.®®  In  addition,  an  applicant  will 
not  qualify  as  a  small  business  if  any 
one  attributable  investor  in,  or  affiliate 
of,  the  entity  has  $40  million  or  more  in 
personal  net  worth.®®  To  ensure  that 


“Ex parte  Hling  of  U.S.  Small  Business 
Administration,  June  24, 1994. 

laid, 

*'*  Comments  of  SBA  Office  of  Advocacy  at  10.  Cf. 
comments  of  Iowa  Network  and  Telephone 
Electronics  Corporation  (advocating  a  $40  million 
annual  revenue  criterion  for  telephone  companies) 
and  replay  comments  of  North  American  Interactive 
Partners  and  Kingwood  Associates  (advocating  $40 
million  gross-revenue  criterion  for  applicants  for 
the  nfty  most-populous  BTAs,  based  on  estimated 
average  build-out  cost). 

■^The  establishment  of  small  business  size 
standards  is  generally  governed  by  Section  3  of  the 
Small  Business  Act  of  1953,  as  amended,  15  U.S.C 
§  642(a).  Recent  amendments  to  that  statute  provide 
that  small  business  size  standards  developed  by 
Federal  agencies  must  be  based  on  the  average 
annual  gross  revenues  of  such  business  over  a 
period  of  not  less  than  three  years.  See  Pub.  L  No. 
102-366.  Title  D.  §  222(a).  106  Stat.  999  (1992):  15 
U.S.C  §632(a)(2)(B)(ii). 

“Unlike  our  proposed  eligibility  criteria  to  bid 
in  the  entrepreneurs’  blocks,  described  below,  the 
small  business  definition  does  not  include  a  total 
assets  standard.  We  believe  that  the  $40  million 
gross  revenue  cap  for  small  businesses  should  be 

Continued 
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only  bona  fide  small  businesses  in  need 
of  government  financing  are  eligible,  we 
will  consider  tbe  gross  revenues  of  the 
applicant,  its  affiliates,  as  well  as  those 
of  ‘‘attributable”  investors  on  a 
cumulative  basis.  The  text  that  follows 
discusses  what  int^ests  are  attributable 
for  these  purposes.  In  addition,  it  sets 
forth  exceptions  to  these  attribution 
rules  for  minority  and  women-owned 
applicants. 

47.  Qualified  “SmaH  Businesses”.  As 
a  general  rule,  tbe  gross  revenues  of  all 
investors  in.  and  affiliates  of,  an 
applicant  are  counted  on  a  cumulative, 
fully-diluted  basis  for  purposes  of 
determining  wheth^  ^  $40  million 
gross  revenue  threshold  has  been 
exceeded,  and  on  an  individual  basis 
regarding  the  $40  million  personal  net 
worth  standard.®^  There  are  two 
exceptions  to  this  rule,  however.  First, 
applicants  that  meet  the  definition  of  a 
small  business  may,  as  discussed  below, 
form  consortia  of  small  businesses  that, 
on  a  aggregate  basis,  exceed  the  gross 
revenue  cap.  Second,  the  gross 
revenues,  personal  net  worth,  and 
affiliations  of  any  investor  in  the 
applicant  are  not  ccmsidered  so  long  as 
the  investor  holds  25  percent  or  less  of 
the  applicant’s  passive  equity.  For 
corporations,  we  shall  use  the  term 
passive  equity  investors  to  mean 
investors  who  hold  only  non-voting 
stock  or  voting  stock  that  includes  no 
more  than  15  percent  of  the  voting 
interests.  Where  different  classes  of 
stock  are  held,  however,  the  total 
amount  of  equity  must  still  be  no  more 
than  25  percent  to  meet  this 
requirement.  For  partnerships,  the  term 
means  limited  partnership  interests  that 
do  not  have  the  power  to  exercise 
control  of  the  entity.®®  The  passive 
investor  exception  will  be  available, 
however,  only  so  long  as  the  applicant 
remains  under  the  control  of  one  or 
more  entities  or  individuals  (defined  as 
the  “control  group”!  and  the  control 
group  holds  at  least  percent  of  the 
applicant’s  equity  and,  in  the  case  of 
corporate  applicants,  at  least  50.1 


sufficient  to  ensure  that  only  bona  fide  small 
businesses  are  ri>le  to  take  advanta^  of  tbe 
measores  inteiuled  far  them. 

By  "fully'-diluted,*'  we  mean  that  agreements 
such  as  stock  options,  warrants  and  convertiMe 
debentures  will  generally  be  considered  to  have  a 
present  effect  and  will  be  treated  as  if  the  rights 
thereunder  already  have  been  fully  exercised. 

**  Applicants  must  be  prepared  to  demonstrate 
that  the  limited  partners  do  not  have  influence  over 
the  affairs  of  the  applicant  that  is  inconsistent  with 
their  rotes  as  passive  investors.  For  purposes  of  our 
rules,  we  presume  that  any  genwal  partner  has  the 
power  to  control  a  partnership.  Therefore,  each 
general  partner  in  a  partnership  will  be  considered 
part  of  the  partnership’s  control  group. 


percent  of  the  voting  stock.®®  In  the  case 
of  partnership  applicants,  the  ctmtrol 
group  must  hold  all  the  general 
partnership  interests.  Winning  bidders 
are  required  to  identify  on  their  long- 
form  applications  the  identity  of  the 
memb^  of  this  control  group  and  the 
means  of  ensuring  control  (such  as  a 
voting  trust  agreement).  The  gross 
revenues  of  each  member  of  the  control 
group  and  each  mmnber’s  affiliates  will 
be  counted  toward  the  $40  million  gross 
revenues  threshold  and  applicants  shall 
certify  that  each  ctmtrol  group  member 
meets  the  individual  $40  million 
p^cmal  net  worth  standard,  regardless 
of  the  size  of  the  member’s  total  interest 
in  the  applicant. 

48.  The  attribution  levels  we  have 
selected  here  are  intended  to  balance 
the  competing  consid^etions  that  apply 
in  this  particular  context  and  may  differ 
from  those  we  have  used  in  other 
circumstances.  As  a  general  matter,  the 
25  percent  limitation  tm  equity 
investment  interests  will  serve  as  a 
safeguard  that  the  very  large  entities 
who  are  excluded  from  bidding  in  these 
blocks  do  not,  through  their  investments 
in  qualified  firms,  circumvent  the  gross 
revenue  cap.  At  the  same  time,  it  will 
afford  qualified  bidders  a  reasonable 
measure  of  flexibility  in  obtaining 
needed  financing  from  other  entities, 
while  ensuring  that  such  entities  do  not 
acquire  controlling  interests  in  the 
eligible  bidders.  Similarly,  the  15 
percent  threshold  fw  attributing 
revenues  of  investors  with  voting  stock 
in  corporate  applicants  is  designed  to 
keep  ineligible  parties  from  exerting 
undue  influence  over  eligible  firms.  For 
all  of  these  reasons,  we  also  will 
attribute  the  gross  revenues  of  entities, 
or  the  personal  net  worth  of  individuals, 
that  otherwise  constitute  “affiliates”  of 
the  applicant.®® 

49.  t^alified  Woman  and  Minority- 
Owned  Small  Businesses.  The  record 
demonstrates  that  women  and 
minorities  have  especially  acute 
problems  in  obtaining  financing,  due  in 
part  to  discriminatory  lending  practices 
by  private  financial  institutions.  To 
address  these  special  problems  and  to 
afford  women  and  min<»ity-owned 
small  businesses  more  flexibility  in 
attracting  financing,  it  is  necessary  to 
provide  these  entities  with  an 
alternative,  somewhat  more  relaxed 
option  regarding  the  attribution  of 
revenues  of  passive  investors.  Under  the 
alternative  standard,  we  will  not 


**So  long  as  the  applicant  remains  under  de  jure 
and  de  facto  control  of  the  control  group,  we  shall 
not  bar  passive  investors  from  entering  into 
management  agreements  with  applicants. 

**The  definition  of  an  “affiliate"  is  described  in 
the  Further  Notice  i  55. 


attribute  to  the  applicant  the  gross 
revenues  or  net  worth  of  any  single 
investor  in  a  minority  or  woman-owned 
small  business  applicant  imiess  it  holds 
more  than  49.9  percent  of  the  passive 
equity  (which  is  defined  to  include  as 
much  as  15  percent  of  a  corporation’s 
voting  stock).  To  guard  against  abuses, 
however,  the  control  group  of  applicants 
choosirig  this  option  would  have  to  own 
at  least  50.1  percent  of  the  applicant’s 
equity,  as  as  retain  control  and 
hold  at  least  50.1  percent  of  the  voting 
stock.®'  Winning  bidders  must  identify 
on  their  long-form  applications  a  control 
group  (this  time  ccmsisting  entirely  of 
minorities  and/or  women  or  mitities  100 
percent  owned  and  controlled  by 
minorities  and/or  women)  and  the  gross 
revenues  and  net  worth  of  each  member 
of  the  control  group  and  each  member’s 
affiliates  will  be  counted  toward  the  $40 
million  gross  revenue  threshold  or  the 
individual  $40  million  personal  net 
worth  limitation,  regardless  of  the  size 
of  the  member’s  totd  interest  in  the 
applicant, 

50.  Relaxing  the  attribution  standard 
somewhat  in  determining  the  eligibility 
of  woman  and  minority-owned 
companies  to  bid  as  small  businesses 
directly  addresses  what  most 
commenters  have  stated  to  be  the 
biggest  obstacle  to  entry  for  these 
designated  entities:  obtaining  adequate 
financing.  By  this  measure,  women  and 
minorities  who  are  eligible  to  bid  as 
small  businesses  (/.e.,  who  otherwise 
meet  the  $40  million  gross  revenue 
standard)  will  be  required  to  maintain 
control  of  their  companies  and.  at  the 
same  time,  will  have  flexibility  to  attract 
significant  infusions  of  capital  from  a 
single  investor.  The  requirement  that 
the  minority  and  women  principals 
hold  50.1  percent  of  the  company’s 
equity  mitigates  substantially  the  danger 
that  a  well-capitalized  investor  with  a 
substantial  ownership  stake  will  be  able 
to  assume  de  facto  control  of  the 
applicant. 

51.  Of  course,  women  and  minority- 
owned  Arms,  like  any  other  small 
business  applicant,  may  sell  a  larger 
portion  of  their  companies’  equity, 
provided  that  they  also  abide  by  the 
general  eligibility  requirements  for 
small  businesses.  Specifically,  the  gross 
revenues  and  net  worth  of  all  investors 
holding  more  than  25  pwcent  of  the 
company’s  passive  equity  (as  defined  to 
include  15  percent  cr  mcue  of  the  voting 
stock)  will  be  attributed  toward  the  $40 
million  cap  and  the  $40  million 
perscHial  net  worth  standard.  In  this 


As  noted  previously,  the  control  group  of  a 
partnership  applicant  must  hold  all  of  the  general 
partnership  interests. 
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event,  the  ccmtiol  group  will  be  required 
to  hold  at  least  25  percent  of  the 
company’s  equity  and  50.1  percent  of  its 
voting  stock. 

52.  De  Facto  Control  Issues.  We  shall 
codify  in  our  rules  a  provision 
explaining  more  explicitly  the  term 
“control,”  so  that  applicants  will  have 
clear  guidance  concerning  the 
requirement  that  a  control  group 
maintains  de  facto  as  well  as  de  jure 
control  of  the  firms  that  are  eligible  for 
special  treatment  under  the  rules  for 
narrourband  PCS.  For  this  purpose,  we 
shall  borrow  from  certain  SBA  rules  that 
are  used  to  determine  when  a  firm 
should  be  deemed  an  affiliate  of  a  small 
business.  These  SBA  rules,  which  are 
codified  in  13  CFR  121.401,  provide 
several  specific  examples  of  instances  in 
which  an  entity  might  have  control  of  a 
firm  even  though  the  entity  has  less 
than  50  percent  of  the  voting  stock  of  a 
concern,  and  thus  provide  a  useful 
model  for  our  rules.  Through  reference 
to  circumstances  such  as  those 
described  in  the  SBA  rules,  our  rules 
will  expressly  alert  designated  entities 
that  control  of  the  applicant  through 
ownership  of  50.1  percent  of  the  firm’s 
voting  interests  may  be  insufficient  to 
ensure  de  facto  control  of  the  applicant 
if,  for  example,  the  voting  stock  of  the 
eligible  control  group  is  widely 
dispersed.  In  those  and  other 
circumstances,  ownership  of  50.1 
percent  of  the  voting  stock  may  be 
insufficient  to  assure  control  of  the 
applicant.  Of  course,  apart  from  these 
structural  issues  relative  to  control, 
eligible  entities  must  not,  during  the 
license  term,  abandon  control  of  their 
licenses  through  any  other  mechanism. 
As  we  stated  in  the  Second  Report  and 
Order,  designated  entities  must  be 
prepared  to  demonstrate  that  they  are  in 
control  of  the  enterprise.*^ 

53.  In  the  Secona  Memorandum 
Opinion  and  Order,  we  concluded  that 
designated  entities  might  be  permitted 
to  receive  benefits  based  on  their 
participation  in  consortium  on  a  service 
specific  basis,  but  believed  generally 
that  such  a  consortium  should  not  be 
entitled  to  qualify  for  measures 
designed  specifically  for  designated 
entities.  As  a  general  matter,  we  shall 
continue  to  a^ere  to  that  principle.  We 
think,  however,  that  in  the  narrowband 
PCS  service,  allowing  small  businesses 
to  pool  their  resources  in  this  manner  is 
necessary  to  help  them  overcome  capital 
formation  problems  and  thereby  ensure 
their  opportunity  to  participate  in 
auctions  and  to  become  strong 


Second  Report  and  Order  at  f  278.  citing 
Intermountain  Microwave,  24  Rad.  Reg.  983.  984 
(1963). 


narrowband  PCS  competitors.  Because 
of  the  exceptionally  large  capital 
requirements  associated  with  acquiring 
a  license  in  this  service,  we  agree  with 
the  SBA  Chief  Counsel  fo**  Advocacy 
that,  so  long  as  individual  members  of 
the  consortium  satisfy  the  definition  of 
a  small  business,  the  congressional 
objective  of  ensuring  opportunities  for 
small  businesses  will  be  fully  met. 
Individual  small  entities  that  join  to 
form  consortia,  as  distinguished  from  a 
single  entity  with  gross  revenues  in 
excess  of  $40  million,  still  are  likely  to 
encounter  capital  access  problems  and, 
thus,  should  qualify  for  measures  aimed 
at  small  businesses.  We  do  not  believe 
however,  that  this  congressional  goal 
will  be  satisfied  if  special  measures  are 
allowed  for  consortia  that  are 
“predominantly”  or  “significantly” 
owned  and/or  controlled  by  small 
businesses.  This  would  have  the  effect 
of  eviscerating  our  small  business 
definition  criteria  and  would  not  further 
the  ability  of  bona  fide  small  businesses 
to  participate  in  PCS  services. 

54.  Financial  Benefits.  To  ensure  that 
the  control  group  has  a  substantial 
financial  st^e  in  the  venture,  we  shall 
adopt  certain  additional  requirements. 

As  noted  previously,  we  shall  require 
that  at  least  50.1  percent  of  the  voting 
stock  and  at  least  25  percent  (or  50.1 
percent  for  the  alternative  option  for 
minority-  and  women-owned 
businesses)  of  the  aggregate  of  all 
outstanding  shares  of  stock  to  be 
unconditionally  owned  by  the  control 
group  members.  In  addition,  50.1 
percent  of  the  annual  distribution  of 
dividends  paid  on  the  voting  stock  of  a 
corporate  applicant  concern  must  be 
paid  to  these  members.  Also,  in  the 
event  stock  is  sold,  the  control  group 
members  must  be  entitled  to  receive  100 
percent  of  the  value  of  each  share  of 
stock  in  his  or  her  possession.  Similarly, 
in  the  event  of  dissolution  or  liquidation 
of  the  corporation,  the  control  group 
members  must  be  entitled  to  receive  at 
least  25  percent  (or  50.1  [>ercent,  as  the 
case  may  be)  of  the  retained  earnings  of 
the  concern  and  100  percent  of  the 
value  of  each  share  of  the  stock  in  his 
or  her  possession,  subject,  of  course,  to 
any  applicable  laws  requiring  that  debt 
be  paid  before  distribution  of  equity. 

55.  Partnerships  and  c^er  non¬ 
corporate  entities  will  be  subject  to 
similar  requirements.  Indicia  of 
ownership  that  we  will  consider  in  non¬ 
corporate  cases  include  (but  are  not 
limited  to)  (a)  the  right  to  share  in  the 
profits  and  losses,  and  receive  assets  or 
liabilities  upon  Liquidation,  of  the 
enterprise  pro  rata  in  relationship  to  the 
designated  entity’s  ownership 
percentage  and  (b)  the  absence  of 


opportunities  to  dilute  the  interest  of 
the  designated  entity  (through  capital 
calls  or  otherwise)  in  the  venture.  As 
with  corporations,  our  concern  is 
ensuring^at  the  economic 
opportimities  and  benefits  provided 
through  these  rules  flow  to  designated 
entities,  as  Congress  directed. 

56.  Abuses.  As  stated  above,  we 
intend  by  these  attribution  rules  to 
ensure  tl^t  bidders  and  recipients  of 
these  licenses  are  bona  fide  in  their 
eligibility,  and  we  intend  to  conduct 
random  audits  both  before  the  auctions 
and  during  the  10-year  initial  license 
period  to  ensure  that  our  rules  are 
complied  with  in  letter  and  spirit.  If  we 
find  that  large  firms  or  individuals 
exceeding  our  personal  net  worth  caps 
are  able  to  assume  control  of  licensees 
that  have  received  small  business 
provisions  or  otherwise  circumvent  our 
rules,  we  will  not  hesitate  to  force 
divestiture  of  such  improper  interests 
or,  in  appropriate  cases,  issue  forfeitures 
or  revoke  licenses.  In  this  regard,  we 
reiterate  that  it  is  our  intent,  and  the 
intent  of  Congress,  that  women, 
minorities  and  small  businesses  be 
given  an  opportunity  to  participate  in 
narrowband  PCS  services,  not  merely  as 
fronts  for  other  entities,  but  as  active 
entrepreneurs. 

57.  In  addition,  in  view  of  our  new 
small  business  definition  and  the 
associated  maximum  investor  limits,  we 
are  modifying  our  unjust  enrichment 
rules  to  prevent  any  post-auction 
circumvention  of  our  financial 
threshold,  and  to  ensure  that  the 
ultimate  licensees  are  bona  fide 
designated  entities.  Accordingly,  firms 
that  received  installment  payments 
based  on  their  small  business  status  will 
be  subject  to  repayment  if,  for  example, 
another  entity  subsequently  purchases 
an  “attributable”  interest  or  becomes  a 
member  of  the  control  group  and,  as  a 
result,  the  gross  revenues  of  the  firm 
would  exceed  the  $40  million  gross 
revenues  cap,  or  the  personal  net  worth 
of  an  individual  investor  exceeds  the 
$40  million  personal  net  worth 
threshold, 

B.  Bidding  Credits  in  Regional 
Narrowband  Auctions 

58.  In  the  Third  Report  and  Order  we 
established  bidding  credits  of  25  percent 
for  women-  and  minority-owmed 
businesses  on  two  of  the  six  regional 
narrowband  licenses.**  In  order  to 
increase  the  opportunities  for  women 
and  minorities  to  participate  in  the 
provision  of  narrowband  service,  we 
have  decided  to  increase  the  bidding 
credit  on  the  same  two  licenses  for 


Third  Report  and  Order  at  1 68. 


44068  Federal  Register  /  Vol.  59,  No.  165  /  Friday,  August  26,  1994  /  Rules  and  Regulations 


women-  and  minority-owned  businesses 
in  the  upcoming  regional  narrowband 
auction  from  25  percent  to  40  percent. 
Our  experience  with  the  nationwide 
narrowband  PCS  auctions,  where  very 
high  license  values  coupled  with  only  a 
25  percent  bidding  credit  may  have 
contributed  to  the  failure  of  women-  £md 
minority-owned  businesses  to  win 
hcenses,  suggests  that  a  credit  of  this 
magnitude  may  be  necessary  to 
overcome  the  disadvantages  of  these 
groups  in  bidding  for  licenses 
representing  large  populations  and  large 
geographic  areas.®^  In  an  ex  parte  filing. 
Essence  Television  Productions,  Inc. 
one  of  the  initial  participants  in  the 
nationwide  narrowband  PCS  auction, 
argues  that  designated  entities  should 
receive  bidding  credits  of  up  to  40 
percent  when  competing  in  auctions 
against  non-designated  entities.®^  The 
increased  bidding  credit  combined  with 
installment  piayments  for  firms  that 
meet  our  revised  small  business 
definition  should  enable  minority-  and 
women-owned  businesses  to  attract  the 
capital  necessary  to  comptete.  In 
addition,  we  seek  comment  on  whether 
additional  measures  such  as  an 
entreprenemr’s  block  should  be 
employed  in  future  auctions  (see  infra.). 

C.  Rural  Telephone  Companies 

59.  In  this  docket,  we  established 
general  rules  and  identified  several 
measures,  including  installment 
payments,  sp>ectrum  set-asides,  bidding 
cr^its  and  tax  certificates,  that  we 
would  choose  among  in  establishing 
rules  for  auctionable  spectrum-based 
services,  on  a  service-sp)ecific  basis.  In 
adopting  service-s]>ecific  rules,  we  have 
carefully  selected  provisions  to  meet  the 
particular  needs  of  each  designated 
entity  group,  so  as  to  “ensure,”  pursuant 
to  the  statute,  that  each  group  has  the 
opportunity  to  participate  in  providing 
sp)ectrum-l»sed  services. 

60.  As  we  indicated  above,  it  is 
occasionally  necessary  to  do  more  to 
ensiire  that  businesses  owned  by 
members  of  minority  groups  and  women 
have  a  meaningful  opportimity  to 
participate  in  provision  of  personal 
communications  services  than  is 
necessary  to  ensure  that  other 
designated  entity  groups  have  similar 
opportunities.®*  The  major  problem 
facing  minorities  and  women  who  seek 


^  We  have  already  adopted  installment  [>ayments 
for  small  businesses  on  regional.  MTA  and  BTA 
licenses.  See  §  24.309(A). 

^  Ex  parte  filing  of  Essence  Television 
Productions,  Inc.,  August  2, 1994. 

^  Fifth  Report  and  Order  at  196,  in  PP  Docket 
No.  93-253,  FC£  94-178,  adopted  June  29, 1994, 
released  July  15, 1994,  59  FR  37566  (Jul  29. 1994), 
(Fifth  Report  and  Order]. 


to  offer  PCS  is  lack  of  access  to  capital.®^ 
Small  businesses  also  encounter  serious 
funding  problems.®®  In  contrast,  rural 
telephone  companies  that  are  not  small 
businesses  (and  are  not  owned  by 
minorities  or  women)  do  not  face  the 
same  difficulties  in  obtaining  capital. 
Accordingly,  we  do  not  believe  that  any 
additional  provisions  for  rural 
telephone  companies  are  necessary  or 
appropriate  in  the  context  of 
narrowband  PCS.  Moreover,  as  we 
stated  in  the  Second  Report  and  Order, 
limiting  installment  payments  to 
smaller  businesses,  including  those 
owned  by  minorities  and  women,  best 
comports  with  the  intent  of  Congress  by 
avoiding  auction  procedures  that  tend  to 
favor  incumbents  with  established 
revenue  streams  over  new  companies 
and  entrepreneurs.®®  Therefore,  rural 
telephone  companies  that  are  not 
eligible  as  small  businesses  will  not 
receive  installment  payment  assistance. 

61.  Finally,  we  believe  that  special 
provisions  for  rural  telephone 
companies  that  are  not  smaller  entities 
are  not  necessary  in  this  context  to 
encourage  service  to  rural  areas.'®® 
Especially  in  regions  where  the  lack  of 
wireline  service  makes  wireless 
alternatives  desirable,  paging  service  is 
provided  to  rural  areas  by  paging 
companies  as  well  as  telephone 
companies.  We  therefore  believe  that 
many  telecommunications  companies, 
and  not  only  rural  telephone  companies, 
will  pursue  ordinary  profit  incentives  to 
provide  narrowband  PCS  service  to 
outlying  areas.  Accordingly,  we  believe 
that  installment  payment  plans  are  not 
necessary  to  encourage  larger  rural 
telephone  companies  to  provide  this 
relatively  low-cost  service  in  rural  areas. 

D.  Other  Designated  Entity  Decisions 

62.  We  make  two  additional  decisions 
concerning  designated  entities  on  our 
own  motion.  First,  we  clarify  that,  for  a 
partnership  to  qualify  for  designated 


see  also,  e.g..  Report  of  the  FCC  Small 
Business  Advisory  Conunittee  to  the  FCC  Regarding 
Gen.  Docket  No.  90-314  (Sept.  15, 1993),  reprinted 
at  8  FCC  Red  7820,  8727  (1993)  (SBAC  Report); 
Small  Business  Credit  and  Business  Opportunity 
Enhancement  Act  of  1992,  Sections  112(4), 
331(a)(4),  Pub.  Uw  102-366,  Sept.  4, 1992  (Small 
Business  Credit  Act)  (finding  that  minority-  and 
woman-owned  businesses  encounter  particular 
problems  in  obtaining  capital,  and  minorities  face 
"extraordinary”  obstacles  in  this  regard). 

See  Fifth  Report  and  Order  11 93-108. 

'>^See  Sxond  Report  and  Order,  11 234  &  n.l79 
(citing  H.R  Rep.  No.  103-111  at  255),  237.  We  note, 
however,  that  many  more  rural  telephone 
companies  are  considered  small  businesses  under 
our  revised  small  business  definition  than  was  the 
case  previously. 

’""Congress  did  not  instruct  us  to  provide  for 
every  designated  entity  group  in  every  service,  and 
we  believe  that  provisions  for  this  particular  group 
are  not  necessary  for  narrowband  rcS. 


entity  status,  all  general  partners  in  the 
applicant  and  its  “control  group”  must 
be  eligible  entities,  consistent  with  our 
revised  generic  eligibility  criteria  in  the 
Second  Memorandum  Opinion  and 
Order  in  this  proceeding.  For  the 
purposes  of  our  rules,  we  presume  that 
all  general  partners  in  a  partnership 
have  the  power  to  bind  the  partnership, 
and  therefore  have  de  facto  control.'®' 
Therefore,  to  ensure  that  designated 
entity  provisions  are  made  available 
only  to  legitimate  eligible  entities  if  the 
partnership  is  to  receive  designated 
entity  benefits,  all  general  partners  will 
be  required  to  be  designated  entities  if 
the  partnership  is  to  obtain  designated 
entity  status. 

63.  In  addition,  we  are  adopting  for 
narrowband  PCS  the  requirement  that 
all  entities  claiming  a  designated  entity 
benefit  must  substantiate  their  eligibility 
for  such  benefits.  In  a  related  action 
reconsidering  the  Second  Report  and 
Order  in  this  proceeding,  we  are 
requiring  applicants  that  seek 
designated  entity  benefits  to  document 
their  eligibility  for  such  benefits.'®^  For 
narrowband  PCS  we  therefore  require 
designated  entity  applicants  to  describe 
on  their  long-form  applications  how 
they  meet  the  eligibility  criteria  for 
designated  entity  benefits.  Applicants 
must  list  and  summarize  on  their  long- 
form  application  all  agreements  that 
affect  designated  entity  status,  such  as 
all  partnership  agreements,  shareholder 
agreements,  management  agreements 
and  other  agreements,  including  oral 
agreements,  which  establish  that  the 
designated  entity  will  have  both  de 
facto  and  de  jure  control  of  the  entity. 

In  addition,  we  will  require  that  such 
information  be  maintained  at  the 
licensee’s  facilities,  or  by  its  designated 
agent,  for  the  term  of  the  license,  and 
that  the  information  be  made  available 
to  Commission  staff  upon  request.  We 
believe  that  this  provision  will  prove 
useful  when  the  Commission  conducts 
its  random  audits  of  designated  entities 
providing  narrowband  PCS  to  ensure 
their  continuing  designated  entity 
status. 

VI.  Procedural  Matters  And  Ordering 
Clause 

A.  Regulatory  Flexibility  Analysis 

64.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  §  604, 
the  Commission’s  final  analysis  for  the 


See,  e.g..  Fifth  Report  and  Order,  1 158  &  n. 
134  (making  such  a  presumption  and  therefore 
treating  each  general  partner  in  a  partnership 
applying  for  broadband  PCS  licenses  as  part  of  the 
partnership's  control  group). 

’"2  See  Second  Memorandum  Opinion  and  Order 
at  1 134;  Cook  Inlet  Petition  for  reconsideration  of 
Second  Report  and  Order  at  16. 
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Memorandum  Opinion  and  Order  is  as 
follows: 

Memorandum  Opinion  and  Order — 

Final  Analysis 

65.  Need  for,  and  Purpose  of,  this 
Action.  As  a  result  of  new  statutory 
authority,  the  Commission  may  utilize 
competitive  bidding  mechanisms  in  the 
granting  of  certain  initial  licenses.  The 
Conunission  published  an  Initial 
Regulatory  Flexibility  Analysis,  see 
generally  5  U.S.C  §  603,  within  the 
Notice  of  Proposed  Rule  Making  in  this 
proceeding,  and  published  Final 
Regulatory  Flexibility  Analyses  within 
the  Second  Report  and  Order  (at 

n  299-302)  and  the  Third  Report  and 
Order  (at  91-94).  As  noted  in  these 
previous  final  analyses,  this  proceeding 
will  establish  a  system  of  competitive 
bidding  for  choosing  among  certain 
applications  for  initial  licenses,  and  will 
carry  out  statutory  mandates  that  certain 
designated  entities,  including  small 
entities,  be  afforded  an  opportunity  to 
participate  in  the  competitive  bidding 
process  and  in  the  provision  of 
spectrum-based  services. 

66.  Summary  of  the  Issues  Raised  by 
the  Public  Comments.  In  regard  to  the 
specific  narrowband  PCS  issues 
addressed  by  this  Third  Memorandum 
Opinion  and  Order,  no  comments  were 
submitted  in  response  to  our  Initial 
Regulatory  Flexibility  Analysis. 

67.  Significant  Alternatives 
Considered.  Although,  as  described  in 
(B)  above,  no  comments  were  received 
pertaining  to  narrowband  PCS,  the 
Second  Report  and  Order  and  Third 
Report  and  Order  addressed  at  length 
the  general  policy  considerations  raised 
as  a  result  of  the  Commission’s  new 
auction  authority. 

B.  Ordering  Clause 

68.  Accordingly,  It  Is  Ordered,  That 
the  petitions  for  reconsideration  Are 
Granted  to  the  extent  described  above 
and  Denied  in  all  other  respects. 

69.  It  Is  Further  Ordered,  that  Part  24 
of  the  Commission’s  Rules  Is  Amended 
as  set  forth  in  the  attached  Appendix.  It 
Is  Ordered,  that  the  rule  changes  made 
herein  Will  Become  Effective  30  days 
after  their  publication  in  the  Federal 
Register,  lliis  action  is  taken  pursuant 
to  Sections  4(i).  303(r)  and  309(i)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C  §§  154(i),  303(r)  and 
309(j). 

List  of  Subjects  in  47  CFR  Part  24 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Telecommunications. 


Ftxleral  Conununications  CommissioD. 

La  Vera  F.  Marshall. 

Acting  Secretary. 

Rules 

Part  24  of  chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  citation  for  Part  24 
continues  to  read  as  follows; 

Authority:  Secs.  4, 301,  302. 303, 309  and 
332, 48  Stat  1066, 1082,  as  amended;  47 
U.SC  §§  154,  301, 302, 303, 309  and  332. 
unless  otherwise  noted. 

2.  Section  24.129  is  revised  to  read  as 
follows: 

§24.129  Frequencies. 

The  following  frequencies  are 
available  for  narrowband  PCS.  All 
licenses  on  channels  indicated  with  an 
(*)  will  be  eligible  for  bidding  credits  of 
25  percent,  and  all  licenses  indicated 
with  an  (**)  will  be  eligible  for  bidding 
credits  of  40  percent,  as  set  forth  in 
§  24.309(b)  if  competitive  bidding  is 
used  to  award  such  licenses. 

(a)  Eleven  frequencies  are  available 
for  assignment  on  a  nationwide  basis  as 
follows: 

(1)  Five  50  kHz  channels  paired  with 
50  kHz  channels: 

Channel  1: 940.00-940.05  and  901.00-901.05 
MHz; 

Channel  2;  940.05-940.10  and  901.05-901.10 
MHz: 

Channel  3:  940.10-940.15  and  901.10-901.15 
MHz; 

Channel  4;  940.15-94020  and  901.15-901.20 
MHz;  and. 

Channel  5:  940.20-940.25  and  901.20-901.25 
MHz:* 

(2)  Three  50  kHz  channels  paired  with 

12.5  kHz  channels: 

Channel  6;  930.40-930.45  and  901.7500- 
901.7625  MHz; 

Channel  7: 930.45-930.50  and  901.7625- 
901.7750  MHz;  and. 

Channel  8;  930.50-930.55  and  901.7750- 
901.7875  MHz;* 

(3)  Three  50  kHz  unpaired  channels: 

Channel  9;  940.75-940.80  MHz; 

Channel  10;  940.80-940.85  MHz;  and, 
Channel  11:  940.85-940.90  MHz.* 

(b)  Six  frequencies  are  available  for 
assignment  on  a  regional  basis  as 
follows: 

(1)  Two  50  kHz  channels  paired  with 
50  kHz  channels: 

Channel  12:  940.25-940.30  and  901.25- 
901.30  MHz:  and, 

Channel  13;  940.30-940.35  and  901.30- 
901.35  MHz.** 

(2)  Four  50  kHz  channels  paired  with 

12.5  kHz  channels: 


Channel  14: 930.55-930.60  and  901.7875- 
901.8000  MHz; 

Channel  15: 930.60-930.65  and  901.8000- 
901.8125  MHz; 

Channel  16:  930.65-930.70  and  901.8125- 
901.8250  MHz;  and, 

Channel  17:  930.70-930.75  and  901.8250- 
901.8375  MHz.** 

(c)  Seven  frequencies  are  available  for 
assignment  on  a  MTA  basis  as  follows: 

(1)  Two  50  Idlz  channels  paired  with 
50  kHz  channels: 

Channel  18:  940.35-940.40  and  901.35- 
901.40  MHz;  and. 

Channel  19:  940.40-940.45  and  901.40- 
901.45  MHz.* 

(2)  Three  50  kHz  diannels  paired  with 

12.5  kHz  channels: 

Channel  20;  93075-930.80  and  901.8375- 
901.8500  MHz; 

Channel  21:  93080-93085  and  901.8500- 
901.8625  MHz;  and. 

Channel  22:  930.85-930.90  and  901.8625- 
901.8750  MHz.* 

(3)  Two  50  kHz  unpaired  channels: 

Channel  23: 940.90-940.95  MHz;  and, 

Channel  24:  940.95-941.00  MHz.* 

(d)  Two  50  kHz  channels  paired  with 

12.5  kHz  channels  are  available  for 
assignment  on  a  BTA  basis: 

Channel  25:  930.90-930.95  and  901.8750- 
901.8875  MHz;  and. 

Channel  26:  930.95-931.00  and  901.8875- 
901.9000  MHz.* 

Note  1:  Operations  in  markets  or  portions 
of  markets  which  border  other  countries, 
such  as  Canada  and  Mexico,  will  be  subject 
to  on-going  coordination  arrangements  with 
neighboring  countries. 

§  24.130  Paging  response  channels. 

3.  Section  24.130  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

***** 

(b)  The  following  four  12.5  kHz 
unpaired  channels  are  available  for 
assigmnent  on  a  MTA  basis: 

A:  901.9000-901.9125  MHz; 

B:  901.9125-901.9250  MHz; 

C:  901.9250-901.9375  MHz;  and 
D.  901.9375-901.9500  MHz. 

(c)  The  following  four  12.5  kHz 
unpaired  channels  are  available  for 
assignment  on  a  BTA  basis: 

E;  901.9500-901.9625  MHz; 

F:  901.9625-901.9750  MHz: 

G:  901.9750-901.9875  MHz;  and 
H:  901.9875-902.0000  MHz. 

4.  Section  24.303  is  revised  to  read  as 
follows: 

§  24.303  Competitive  bidding  mechanisms. 

(a)  Sequencing.  The  Commission  will 
establish  and  may  vary  the  sequence  in 
which  narrowband  PCS  licenses  will  be 
auctioned. 
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(b)  Grouping.  In  the  event  the 
Commission  uses  either  a  simultaneous 
multiple  roimd  competitive  bidding 
design  or  combinatorial  bidding,  the 
Commission  will  determine  which 
licenses  will  be  auctioned 
simultaneously  or  in  combination. 

(c)  Reservation  Price.  The 
Commission  may  establish  a  reservation 
price,  either  disclosed  or  undisclosed, 
below  which  a  license  subject  to  auction 
will  not  be  awarded. 

(d)  Minimum  Bid  Increments.  The 
Commission  may,  by  announcement 
before  or  during  an  auction,  require 
minimum  bid  increments  in  dollar  or 
percentage  terms.  The  Commission  may 
also  establish  by  Public  Notice  a 
suggested  opening  bid  or  a  minimum 
opening  bid  on  each  license. 

(e)  Stopping  Rules,  the  Commission 
may  establish  stopping  rules  before  or 
during  multiple  round  auctions  in  order 
to  terminate  an  auction  within  a 
reasonable  time. 

(f)  Activity  Rules.  The  Commission 
may  establish  activity  rules  which 
require  a  minimum  amount  of  bidding 
activity.  In  the  event  that  the 
Commission  establishes  an  activity  rule 
in  connection  with  a  simultaneous 
multiple  round  auction,  each  bidder 
will  be  entitled  to  request  and  will  be 
automatically  granted  one  activity  rule 
waiver  during  each  stage  of  an  auction, 
or  one  automatic  waiver  during  a 
speciHed  number  of  bidding  rounds. 

The  Commission  may  change  by  Public 
Notice  the  number  and  frequency  of 
such  automatic  activity  rule  waivers  for 
a  specific  auction. 

(g)  Bidder  Identification  During 
Auctions.  The  Commission  may  choose, 
on  an  auction-by-auction  basis,  to 
release  the  identity  of  the  bidders 
associated  with  bidder  identification 
numbers.  The  Commission  will 
announce  by  Public  Notice  before  each 
auction  whether  bidder  identities  will 
be  revealed. 

5.  Section  24.308  is  revised  to  read  as 
follows: 

§  24.308  License  GranL  Denial,  DefaulL 
and  Disqualification. 

(a)  Unless  eligible  for  installment 
payments  and/or  a  bidding  credit,  each 
winning  bidder  is  required  to  pay  the 
balance  of  its  winning  bid  in  a  lump 
sum  payment  within  five  (5)  business 
days  following  the  award  of  the  license. 
Grant  of  the  license  will  be  conditioned 
upon  full  and  timely  payment  of  the 
winning  bid  amount. 

(b)  A  bidder  who  withdraws  its  bid, 
defaults  on  a  payment  or  is  disqualified 
will  be  subject  to  the  penalties  specified 
in  §  1.2109  of  this  Chapter. 


6.  Section  24.309  is  revised  to  read  as 
follows: 

§24.309  Designated  Entities. 

(a)  Designated  entities  entitled  to 
preferences  in  the  narrowband  PCS 
service  are  small  businesses  and 
businesses  owned  by  members  of 
minority  groups  and/or  women  as 
defined  in  §§  24.320(b)  and  24.320(c). 

(b)  Designated  entities  will  be  eligible 
for  certain  special  narrowband  PCS 
provisions  as  follows: 

(1)  Installment  payments.  Small 
businesses,  including  small  businesses 
owned  by  members  of  minority  groups 
and  women,  will  be  eligible  to  pay  the 
full  amount  of  their  winning  bid  on  any 
regional,  MTA  or  BTA  license  in 
installments  over  the  term  of  the  license 
pursuant  to  the  terms  set  forth  in 
Section  1.2110(d)  of  this  Chapter. 

(2)  Bidding  Credits.  Businesses  owned 
by  member  of  minority  groups  and 
women,  including  small  businesses 
owned  by  members  of  minority  groups 
and  women,  will  be  eligible  for  a 
twenty-five  (25)  percent  bidding  credit 
when  bidding  on  the  following  licenses: 

(i)  The  nationwide  licenses  on  Channel 
5,  Channel  8  and  Channel  11;  (ii)  All 
MTA  licenses  on  Channel  19,  Channel 
22,  Channel  24;  and  (iii)  All  BTA 
licenses  on  Channel  26.  This  bidding 
credit  will  reduce  by  25  percent  the  bid 
price  that  businesses  owned  by 
members  of  minority  groups  and  women 
will  be  required  to  pay  to  obtain  a 
license.  Businesses  owmed  by  women 
and/or  minorities,  including  small 
businesses  owned  by  women  and/or 
minorities  will  be  eligible  for  a  forty  (40) 
percent  bidding  credit  when  bidding  on 
all  regional  licenses  on  Channel  13  and 
Channel  17.  In  §  24.129,  the  licenses 
that  will  be  eligible  for  25  percent 
bidding  credits  are  indicated  by  an  (*); 
the  licenses  that  will  be  eligible  for  40 
percent  bidding  credits  are  indicated  by 
an  (**). 

(3)  Tax  Certificates.  Any  non¬ 
controlling  initial  investor  in  a  business 
owned  by  members  of  minority  groups 
and/or  women  and  who  provides  "start¬ 
up”  financing,  which  allows  such 
business  to  acquire  a  narrowband  PCS 
license(s),  and  any  non-controlling 
investor  who  purchases  an  interest  in  a 
narrowband  PCS  license  held  by  a 
business  owned  by  members  of  minority 
groups  and/or  women  with  the  first  year 
after  license  issuance,  may,  upon  the 
sale  of  such  investment  or  interest, 
request  from  the  Commission  a  tax 
certificate.  Any  narrow'band  PCS 
licensee  who  assigns  or  transfers  control 
of  its  license  to  a  business  owned  by 
members  of  minority  groups  and/or 
women  may  request  that  the 


Commission  issue  the  licensee  a  tax 
certificate. 

(c)  Short-Form  Application 
Certification;  Long-Form  Application 
Disclosure.  (1)  All  applicants  for 
licenses  under  the  designated  entity 
provisions  set  forth  in  this  seciion  shall 
certify  on  their  short-form  applications 
(Form  175)  that  they  are  eligible  for 
those  preferences  pursuant  to  this 
section. 

(2)  In  addition  to  the  requirements  in 
subpart  I,  all  designated  entity 
applicants  that  are  winning  bidders 
shall,  in  an  exhibit  to  their  long-form 
applications — 

Ci)  Identify  each  member  of  the 
applicant’s  control  group,  regardless  of 
the  size  of  the  member’s  total  interest  in 
the  applicant,  and  each  member’s 
minority  group  or  gender  classification, 
if  applicable; 

(ii)  Disclose  the  gross  revenues  of  the 
applicant  and  its  affiliates,  and  other 
persons  that  hold  interests  in  the 
applicant  and  their  affiliates  (including 
all  members  of  the  applicant’s  control 
group);  and 

(iii)  Certify  that  the  personal  net 
worth  of  the  applicant  (if  an  individual), 
each  affiliate  and  each  person  that  hold 
an  interest  in  the  applicant  is  less  than 
$40  million. 

(d)  Audits.  Applicants  and  licensees 
claiming  eligibility  under  this  section 
shall  be  subject  to  random  audits  by  the 
Commission. 

(e)  Definitions.  Jhe  terms  affiliate, 
business  owned  by  members  of  minority 
groups  and  women,  consortium  of  small 
businesses,  control  group,  gross 
revenues,  members  of  minority  groups, 
passive  equity,  personal  net  worth,  and 
small  business  used  in  this  section  are 
defined  in  §  24.320. 

(f)  Unjust  Enrichment.  Designated 
entities  using  installment  payments, 
bidding  credits  or  tax  certificates  to 
obtain  a  narrowband  PCS  license  will  be 
subject  to  the  following  unjust 
enrichment  provisions: 

(1)  If  a  small  business  paying  for  a 
narrowband  PCS  license  in  installment 
payments  seeks  to  transfer  a  license  to 
a  non-small  business  entity  during  the 
term  of  the  license,  the  remaining 
principal  balance  must  be  repaid  as  a 
condition  of  the  license  transfer. 

(2)  If  a  licensee  that  utilizes 
installment  financing  under  this  section 
seeks  to  make  any  change  in  ownership 
structure  that  would  result  in  the 
licensee  losing  eligibility  for  installment 
payments,  the  licensees  shall  first  seek 
Commission  approval  and  must  make 
full  payment  of  the  remaining  unpaid 
principal  and  any  unpaid  interest 
accrued  through  the  date  of  the  change 
as  a  condition  of  approval.  Increases  in 
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gross  revenues  that  result  from  equity 
investments  that  are  not  attributable  to 
the  licensee  under  §  24.320(b)(2)(iv), 
revenues  from  operations,  business 
development  or  expanded  service  shall 
not  be  considered  changes  in  ownership 
structure  under  this  paragraph. 

7,  Section  24.320  is  added  to  subpart 
F  to  read  as  follows: 

§  24.320  Oeflnittons. 

(a)  Scope.  The  definitions  in  this 
section  apply  to  §§24.309-24.315  of 
this  subpart,  unless  otherwise  specified 
in  those  sections. 

(b)  Small  Business;  Consortium  of 
Small  Businesses. 

(1)  A  small  business  is  an  entity  that: 

(i)  Together  with  its  affiliates  has 
average  annual  gross  revenues  that  are 
not  more  than  $40  million  for  the 
preceding  three  calendar  years; 

(ii)  Has  no  attributable  investor  or 
affiliate  that  has  a  personal  net  worth  of 
$40  million  or  more; 

(iii)  Has  a  control  group  all  of  whose 
members  and  affiliates  are  considered  in 
determining  whether  the  entity  meets 
the  $40  million  annual  gross  revenues 
and  personal  net  worth  standards;  and 

(iv)  Such  control  group  holds  50.1 
percent  of  the  entity’s  voting  interest,  if 
a  corporation,  and  at  least  25  percent  of 
the  entity’s  equity  on  a  fully  diluted 
basis,  except  that  a  business  owned  by 
members  of  minority  groups  and/or 
women  (as  defined  in  paragraph  (c)  of 
this  section)  may  also  qualify  as  a  small 
business  if  a  control  group  that  is  100 
percent  composed  of  members  of 
minority  groups  and/or  women  holds 
50.1  percent  of  the  entity’s  voting 
interests,  if  a  corporation,  and  50.1 
percent  of  the  entity’s  total  equity  on  a 
fully  diluted  basis  and  no  single  other 
investor  holds  more  than  49.9  percent  of 
passive  equity  in  the  entity. 

(2)  Attribution  and  Aggregation  of 
Gross  Revenues  and  Personal  Net 
Worth. 

(i)  Except  as  specified  in  paragraphs 
(b)(1)  (iii)  and  (iv),  the  gross  revenues  of 
the  applicant  (or  licensee)  and  its 
affiliates,  and  other  persons  that  hold 
interests  in  the  applicant  (or  licensee) 
and  their  affiliates  shall  be  considered 
on  a  cumulative  basis  and  aggregated  for 
purposes  of  determining  whether  the 
applicant  (or  licensee)  is  a  small 
business. 

(ii)  The  personal  net  worth  of 
individual  applicants  (or  licensees)  and 
other  persons  that  hold  interests  in  the 
applicant  (or  licensee),  and  their 
affiliates,  if  less  than  $40  million,  shall 
not  be  considered  for  purposes  of 
determining  whether  the  applicant  (or 
licensee)  is  eligible  to  bid  as  a  small 
business. 
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(iii)  Where  an  applicant  (or  licensee) 
is  a  consortium  of  small  businesses,  the 
gross  revenues  of  each  small  business 
shall  not  be  aggregated. 

(iv)  The  gross  revenues  and  personal 
net  worth  of  a  person  that  holds  an 
interest  in  the  applicant  (or  licensee) 
shall  not  be  considered  so  long  as: 

(A)  Such  person  holds  no  more  than 
25  percant  of  the  applicant’s  (or 
licensee’s)  passive  equity  and  is  not  a 
member  of  the  applicant’s  or  control 
group;  and 

(B)  The  applicant  has  a  control  group 
that  owns  at  least  25  percent  of  the 
applicant’s  total  equity  and,  if  a 
corporation,  holds  at  least  50.1  percent 
of  the  applicant’s  voting  interests. 

(v)  The  gross  revenues,  total  assets 
and  personal  net  worth  of  a  person  that 
holds  an  interest  in  the  applicant  shall 
not  be  considered  so  long  as: 

(A)  Such  person  holds  no  more  than 
49.9  percent  of  the  applicant’s  (or 
licensee’s)  passive  equity  and  is  not  a 
member  of  the  applicant’s  control 
group;  and 

(B)  The  applicant  has  a  control  group 
that  consists  entirely  of  members  of 
minority  groups  an^or  women  and  that 
owns  at  least  50.1  percent  of  the 
applicant’s  total  equity  and,  if  a 
corporation,  at  least  50.1  percent  of  the 
applicant’s  voting  interests. 

(3)  A  small  business  corsortium  is  a 
conglomerate  organization  formed  as  a 
joint  venture  between  mutually- 
independent  business  firms,  each  of 
which  individually  satisfies  the 
definition  of  a  small  business. 

Note  to  paragraph  (b):  Ownership  interests 
shall  be  calculated  on  a  fully  diluted  basis; 
all  agreements  such  as  warrants,  stock 
options  and  convertible  debentures  will 
generally  be  treated  as  if  the  rights 
thereunder  already  have  been  fully  exercised, 
except  that  such  agreements  may  not  be  used 
to  appear  to  terminate  or  divest  ownership 
interests  before  they  actually  do  so. 

(c)  Business  Owned  by  Members  of 
Minority  Groups  and/or  Women.  A 
business  owned  by  members  of  minority 
groups  and/or  women  is  an  entity: 

(1)  That  has  a  control  group  composed 
100  percent  of  members  of  minority 
groups  and/or  women  who  are  United 
States  Citizens,  and 

(2)  Such  control  group  owns  and 
holds  50.1  percent  of  the  voting 
interests,  if  a  corporation,  and 

(i)  Owns  and  holds  50.1  percent  of  the 
total  equity  in  the  entity,  provided  that 
all  other  investors  hold  passive 
interests;  or 

(ii)  Holds  25  percent  of  the  total 
equity  in  the  entity,  provided  that  no 
single  other  investor  holds  more  than  25 
percent  passive  equity  interests  in  the 
entity.  In  a  partnership,  all  general 


partners  must  be  members  of  minority 
groups  and/or  women.  Ownership 
interests  shall  be  calculated  on  a  fully 
diluted  basis;  all  agreements  such  as 
warrants,  stock  options  and  convertible 
debentures  will  generally  be  treated  as 
if  the  rights  thereunder  already  have 
been  fully  exercised,  except  that  such 
agreements  may  not  be  used  to  appear 
to  terminate  or  divest  ownership 
interests  before  they  actually  do  so. 

(d)  Gross  Revenues.  Gross  revenues 
shall  mean  all  income  received  by  an 
entity,  whether  earned  or  passive,  before 
any  deductions  are  made  for  costs  of 
doing  business  (e.g.,  cost  of  goods  sold), 
as  evidenced  by  audited  quarterly 
financial  statements  for  the  relevant 
period. 

(e)  Personal  Net  Worth.  Personal  net 
worth  shall  mean  the  market  value  of  all 
assets  (real  and  personal,  tangible  and 
intangible)  owned  by  an  individual,  less 
all  liabilities  (including  personal 
guarantees)  owed  by  the  individual  in 
his  individual  capacity  or  as  a  joint 
obligor. 

(f)  Members  of  Minority  Groups. 
Members  of  minority  groups  includes 
individuals  of  African  American, 
Hispanic-sumamed,  American  Eskimo, 
Aleut,  American  Indian  and  Asian 
American  extraction. 

(g)  Passive  Equity.  Passive  equity  shall 
mean: 

(1)  For  corporations,  non-voting  stock 
or  stock  that  includes  no  more  than 
fifteen  percent  of  the  voting  equity; 

(2)  For  partnerships,  joint  ventures 
and  other  non-corporate  entities,  limited 
partnership  interests  and  similar 
interests  that  do  not  afford  the  power  to 
exercise  control  of  the  entity. 

(h)  Control  Group.  A  control  group  is 
an  entity,  or  a  group  of  individuals  or 
entities,  that  possess  de  jure  control  and 
de  facto  control  of  an  applicant  or 
licensee,  and  as  to  which  the  applicant's 
or  licensee’s  charters,  articles  of 
incorporation,  bylaws,  agreements  and 
any  other  relevant  documents  (and 
amendments  thereto)  provide: 

(1)  That  the  entity  and/or  its  members 
own  unconditionally  at  least  50.1 
percent  of  the  total  voting  interests  of  a 
corporation: 

(2)  That  the  entity  and/or  its  members 
receive  at  least  50.1  percent  of  the 
annual  distribution  of  any  dividends 
paid  on  the  voting  stock  of  a 
corporation; 

(3)  That,  in  the  event  of  dissolution  or 
liquidation  of  a  corporation,  the  entity 
and/or  its  members  are  entitled  to 
receive  100  percent  of  the  value  of  each 
share  of  stodc  in  its  possession  and  a 
percentage  of  the  retained  earnings  of 
the  concern  that  is  equivalent  to  the 
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amount  of  equity  held  in  the 
corporaticm:  and 

(4)  That  the  entity  and/or  its  members 
have  the  right  to  receive  dividends, 
proGts  and  regular  and  liquidating 
distributions  from  the  business  in 
proportion  to  its  interest  in  the  total 
equity  of  the  applicant  or  licensee. 

Note  to  paragraph  (hh  Voting  control  does 
not  always  assure  de  facto  control,  such  as, 
for  example,  when  the  voting  stock  of  the 
control  group  is  widely  dispersed  (see,  e.g., 

§  24.720(e)(2Kiii)). 

(i)  Affiliate.  Determinations  regarding 
whether  an  individual  or  entity  will  be 
considered  an  affiliate  of: 

(1)  An  applicant  or 

(2)  A  person  holding  an  attributable 
interest  in  an  applicant  under  paragraph 

(b)(2)  will  be  made  pursuant  to  the 
general  affiliation  rules  set  forth  in 
§24.710(1). 

8.  Section  24.406  is  revised  to  read  as 
follows: 

§  24.406  Fning  of  Narrowband  PCS 
applications,  and  numbers  of  copies. 

(a)  As  prescribed  by  §§  24.305,  24.307, 
and  §  24.409,  standai^  formal 
application  forms  applicable  to  the 
narrowband  PCS  may  be  obtained  from 
either: 

(1)  Federal  Communications 
(Dommission,  Washington,  DC  20554;  or 

(2)  By  calling  the  Commission’s 
Forms  Distribution  Center,  (202)  418- 
3676. 

(b)  Applications  for  the  initial 
provision  of  narrowband  PCS  service 
must  be  Gled  on  FOC  Form  175  in 
accordance  with  the  rules  in  §  24.305 
and  Part  1,  Subpart  Q  of  this  chapter.  In 
the  event  of  mutual  exclusivity  between 
applicants  Gling  FCC  Form  175,  only 
auction  winners  will  be  eligible  to  Gle 
subsequent  long  form  applications  on 
FCC  Form  401  to  initial  narrowband 
PCS  licenses.  Mutually  exclusive 
applications  Gled  on  Form  175  are 
subject  to  competitive  bidding  under 
those  rules.  Narrowband  PCS  applicants 
Gling  Form  401  need  not  complete 
Schedule  B. 

(c)  All  applications  to  Narrowband 
PCS  radio  station  authorizations  (other 
than  applications  for  initial  provision  of 
narrowband  PCS  service  Gled  on  FCC 
Form  175)  shall  be  submitted  for  Gling 
to:  Federal  Communications 
(Dommission,  Wa^ington,  DC  20554, 
Attention:  Narrowband  PCS  Processing 
Section.  Applications  requiring  fees  as 
set  toth  at  Part  1,  Subpart  G  of  this 
chapter  must  be  Gled  in  accordance 
with  §  0.401(b)  of  this  chapter. 

(d)  All  ccHTespondence  or 
amendments  concerning  a  submitted 
application  shall  clearly  identify  the 
name  of  the  applicant,  applicant 


identiGcation  number  or  (Dommission 
Gle  number  (if  known)  or  staticm  call 
sign  of  the  application  involved,  and 
may  be  sent  directly  to  the  Common 
(Darrier  Bureau,  Narrowband  PCS 
Processing  Section. 

(e)  Excapt  as  otherwise  speciGed,  all 
applications,  amendments, 
correspondenca,  pleadings  and  forms 
(including  FCC  Form  175)  shall  be 
submitted  on  one  original  paper  copy 
and  with  three  mkroGcdie  <x>pies, 
including  exhibits  and  attachments 
thereto,  and  shall  be  signed  as 
prescnibed  by  §  1.743  of  this  cirapter. 
Unless  otherwise  provided  by  the  FCXD, 

G  Lings  of  Gve  pages  or  less  are  exempt 
from  the  requirement  to  submit  on 
microGche,  as  well  as  emergency  Glings 
like  letters  requc:sting  special  temporary 
authority.  Those  Gling  any  amenchnents, 
correspondence,  pleadings,  and  forms 
must  simultaneously  submit  the  original 
hard  copy  whi(±  must  be  stamped 
“original”.  In  addition  to  the  original 
hard  copy,  those  Gling  pleadings, 
including  pleadings  under  §  1.2108  of 
this  (diapter  shall  also  submit  2  paper 
copies  as  provided  in  §  1.51  of  this 
chapter. 

(1)  MicanGcdie  copies.  Eacdi 
microGche  copy  must  be  a  (X)py  of  the 
signed  original.  Eacdi  microG^e  c»py 
shall  be  a  148mm  x  105mm  negative 
(clear  transparent  characters  appearing 
on  an  opaque  background)  at  24x  to  27x 
reduction  for  microGche  or  microGche 
jackets.  One  of  the  microGche  sets  must 
be  a  silver  halide  camera  master  or  a 
copy  made  on  silver  halide  Glm  such  as 
Kodak  Direct  Duplicatory  Film.  The 
microGche  must  be  placed  in  paper 
microGche  envelopes  and  submitted  in 
a  B6  (125  mm  x  176  mm)  or  5  x  7.5  inch 
envelope.  All  applicants  must  leave 
Row  “A”  (the  fir^  row  for  page  images) 
of  the  Grst  Gche  blank  for  in-house 
identiGcation  purposes. 

(2)  All  applications  and  all 
amendments  must  have  the  following 
information  printed  on  the  mailing 
envelope,  the  microGche  envelope,  and 
on  the  title  area  at  the  top  of  the 
microGche:  (i)  The  name  of  the 
applicant;  (ii)  The  type  of  application 
(e.g.  nationwide,  regional,  I^A,  BTA, 
response  channel);  (iii)  The  month  and 
year  of  the  document;  (iv)  Name  of  the 
document;  (v)  File  number,  applicant 
identiGcation  number,  and  call  sign,  if 
assigned;  and  (vi)  The  identiGcation 
number  and  date  of  the  Public  Notice 
announcing  the  auction  in  response  to 
which  the  application  was  Gl^  (if 
applicable),  ^ch  microGche  copy  of 
pleadings  shall  include:  (A)  The  month 
and  year  of  the  document;  (B)  Name  of 
the  document;  (G)  Name  of  the  Gling 
party;  (D)  File  number,  applicant 


identiGcation  number,  and  call  sign,  if 
assigned;  (E)  The  identiGcation  number 
and  date  of  the  Public  Notice 
announcing  the  auction  in  response  to 
which  the  application  was  GM  (if 
applicable).  Abbreviations  may  Ite  used 
if  they  are  easily  understood. 

9.  Section  24.422  is  revised  to  read  as 
follows: 

§  24.422  Amendment  ol  appVcallon  for 
Nanowband  Personal  (fommunlcatlons 
Service  filed  on  F(X  Form  175. 

(a)  The  (Dommission  will  provide 
bidders  a  limited  opportunity  to  cure 
defects  in  FCXD  Form  175  speciGed 
herein  except  for  failure  to  sign  the 
application  and  to  make  certiGcations. 
These  are  defects  which  may  not  be 
cured.  See  also  Section  1.2105  of  this 
chapter. 

(b)  In  the  Narrowband  PCDS,  applicants 
will  be  permitted  to  amend  their  Form 
175  applications  to  make  minor 
amendments  to  correct  minor  errors  or 
defects  such  as  typographical  errors. 
Applicants  will  also  be  permitted  to 
amend  FCDC  Form  175,  to  make 
ownership  changes  or  changes  in  the 
identiGcation  of  parties  to  bidding 
consortia,  provided  such  changes  do  not 
result  in  a  change  in  control  of  the 
applicant  and  do  not  involve  another 
applicant  (or  parties  in  interest  to  an 
applicant)  who  has  applied  for  any  of 
the  same  licenses  as  the  applicant. 
Amendments  which  change  control  of 
the  applicant  will  be  considered  major 
amendments.  An  FCC  Form  175  which 
is  amended  by  a  major  amendment  will 
be  considered  to  be  newly  Gled  and 
cannot  be  resubmitted  after  applicable 
Gling  deadlines.  See  also  §  1.2105  of  this 
chapter. 

10.  Section  24.429  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraphs  (c)  and  (d)  as 
(b)  £md  (c),  respectively. 

11.  S^tion  24.430  is  revised  to  read 
as  follows: 

§  24.430  Opposition  to  applications. 

(a)  Petitions  to  deny  (including 
petitions  for  other  forms  of  relief)  and 
responsive  pleadings  for  Commission 
consideration  must  comply  with 
§  1.2108  of  this  chapter  and  must; 

(1)  Identify  the  application  or 
applications  (including  applicant’s 
name,  station  location,  (Dommission  Gle 
numbers  and  radio  service  involved) 
with  which  it  is  concerned; 

(2)  Be  Gled  in  accordance  with  the 
pleading  limitations,  Gling  periods,  and 
other  applicable  provisions  of  §§1.41 
through  1.52  of  this  chapter  except 
where  otherwise  provid^  in  §  1.2108  of 
this  chapter; 

(3)  (Dontain  speciGc  allegations  of  fact 
which,  except  for  facts  of  which  official 
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notice  may  be  taken,  shall  be  supported 
by  affidavit  of  a  person  or  persons  with 
personal  knowledge  thereof,  and  which 
shall  be  sufficient  to  demonstrate  that 
the  petitioner  (or  respondent)  is  a  party 
in  interest  and  that  a  grant  of,  or  other 
Commission  action  regarding,  the 
application  would  be  prima  facie 
inconsistent  with  the  public  interest; 

(4)  Be  filed  within  thirty  (30)  days 
after  the  date  of  public  notice 
annoimcing  the  acceptance  for  filing  of 
any  such  application  or  major 


amendment  thereto  (unless  the 
Commission  otherwise  extends  the 
filing  deadline);  and 
(5)  Contain  a  certificate  of  service 
showing  that  it  has  been  mailed  to  the 
applicant  no  later  than  the  date  of  filing 
thereof  with  the  Commission. 

(b)  A  petition  to  deny  a  major 
amendment  to  a  previously  filed 
application  may  only  raise  matters 
directly  related  to  the  amendment 
which  could  not  have  been  raised  in 
connection  with  the  underlying. 


previously  filed  application.  This  does 
not  apply  to  petitioners  who  gain 
standing  because  of  the  major 
amendment. 

(c)  Parties  who  file  firivolous  petitions 
to  deny  may  be  subject  to  sanctions 
including  monetary  forfeitures,  license 
revocation,  if  they  are  FCC  licensees, 
and  may  be  prohibited  from 
participating  in  future  auctions. 

(FR  Doc  94-21016  Filed  8-25-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuaixe  of  rules  and  regul^ions.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opporturnty  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  Final 
rules. 


DEPARTMENT  OF  AGRICULTURE  ' 

Agricultural  Marketing  Service 

7  CFR  Parts  1001, 1002, 1004, 1005, 
1006, 1007, 1011, 1012, 1013, 1030, 
1032, 1033, 1036, 1040, 1044, 1046, 
1049, 1050, 1064, 1065, 1068, 1075, 
1076, 1079, 1093, 1094, 1096, 1099, 
1106, 1108, 1124, 1126, 1131, 1134, 
1135,1137,1138,  and  1139 

[Docket  Nos.  AO-1 4-467,  etc.;  DA-94-02] 

Milk  in  the  New  England  and  Other 
Marketing  Areas;  Recommended 
Decision  and  Opportunity  To  File 
Written  Exceptions  on  Proposed 


Amendments  to  Tentative  Marketing 


Agreements  and  to  Orders 

7 

CFR 

Marketing  area 

AO  Nos. 

part 

1001 

New  England . 

AO-14- 

1002 

New  York-New  Jersey  . 

A67 

AO-71- 

1004 

Middle  Atlantic . 

A82 

40-160- 

1005 

Carolina . 

A70 

AO-388- 

1006 

Upper  Florida  . 

A7 

AO-356- 

1007 

Georgia . 

A31 

AO-366- 

1011 

Tennessee  Valley . 

A37 

AO-251- 

1012 

Tampa  Bay . 

A38 

AO-347- 

1013 

Southeastern  Florida  .... 

A34 

AO-286- 

1030 

Chicago  Regional . 

A41 

AO-361- 

1032 

Southeastern  Illinois- 

A32 

Eastern  Missouri . 

AO-313- 

1033 

Ohio  Valley . 

A41 

AO-166- 

1036 

Eastern  Ohio-Western 

A64 

Pennsylvania  ...-. . 

AO-179- 

1040 

Southern  Michigan . 

A59 

AO-22&- 

1044 

Michigan  Upper  Penin- 

A46 

sula  . 

AO-299- 

A29 
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CFR 

part 

Marketing  area 

AO  Nos. 

1046 

Louisville-Lexington- 

Evansville _ 

AO-1 23- 
A65 

1049 

Indiana . 

AO-31 9- 
A42 

1050 

Central  Illinois . 

AO-355- 

A29 

1064 

Greater  Kartsas  City . 

AO-23- 

A62 

1065 

Nebraska-Western  Iowa 

AO-86- 

A51 

1068 

Upper  Midwest  . 

AO-1 78- 
A49 

1075 

Black  Hills,  South  Da- 

kota . 

AO-248- 

A33 

1076 

Eastern  South  Dakota  .. 

AO-260- 

A33 

1079 

Iowa . 

AO-295- 

A45 

1093 

Alabama-West  Florida  .. 

AO-386- 

A15 

1094 

New  Orleans-Mis- 

1 

sissippi  . 

AO-1 03- 
A57 

1096 

Greater  Louisiana . 

AO-257- 

A44 

1099 

Paducah,  Kentucky  . 

AO-1 83- 
A48 

1106 

Southwest  Plains . 

AO-21 0- 
A55 

1108 

Central  Arkansas . 

AO-243- 

A47 

1124 

Pacific  Northwest  . 

AO-36S- 

A24 

1126 

Texas . ! . 

AO-231 - 
A63 

1131 

Central  Arizona  . 

AO-271- 

A33 

1134 

Western  Colorado  . 

AO-301- 

A24 

1135 

Southwestern  Idaho- 

Eastern  Oregon  . 

AO-380- 

A14 

1137 

Eastern  Colorado  . 

AO-326- 

A28 

1138 

New  Mexico-West 

Texas  . 

AO-335- 

A39 

1139 

Great  Basin  . 

AO-309- 

A33 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  recommends 
■  adopting  a  proposal  to  have  the  Class  II 
I  milk  price  in  all  Federal  orders  be  the 
i  basic  formula  price  for  the  second 
I  preceding  month  plus  a  fixed 
j  differential  of  $0.30.  The  Class  II  price 
!  would,  like  the  Class  I  price  in  all 
I  Federal  orders,  be  announced  on  or 


before  the  fifth  day  of  the  month  and 
apply  to  milk  marketed  during  the 
following  month.  This  recommended 
decision  would  also  eliminate  the  “add- 
back”  provision  that  requires  that  the 
difference  between  the  Class  II  price  and 
the  Class  III  price  be  added  to  a 
subsequent  month’s  Class  II  price  when 
the  Class  II  price  for  the  month  falls 
below  the  Class  III  price. 

DATES:  Comments  are  due  on  or  before 
September  26, 1994. 

ADDRESSES:  Comments  (six  copies) 
should  be  Filed  with  the  Hearing  Clerk, 
Room  1083,  South  Building,  United 
States  Department  of  Agriculture, 
Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gino  M.  Tosi,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1366. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  oflhe  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  amendments  would  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  File  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
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accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforoed  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 

The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Prior  document  in  this  proceeding: 

Notice  of  Hearing:  Issued  December 
14, 1993;  published  December  21, 1993 
(58  FR  67380). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  end  the  orders 
regulating  the  handling  of  milk  in  the 
New  England  and  other  marketing  areas. 
This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250,  by 
the  30th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Six 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendments  and 
findings  and  conclusions  set  forth  below 
are  based  on  the  record  of  a  public 
hearing  held  at  Ramada  Hotel-Old 
Town,  901  N.  Fairfax  StreiJt,  Alexandria, 
Virginia,  on  January  6  and  7, 1994, 
pursuant  to  a  notice  of  hearing  issued 
December  14, 1993,  and  published  in 
the  Federal  Register,  December  21, 1993 
(58  FR  67380). 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Replacing  the  current  Class  II 
pricing  formula  used  to  establish  the 
Class  n  milk  price  in  all  Federal  milk 
orders. 

*  2.  Determining  whether  emergency 

marketing  conditions  exist  that  would 
warrant  omission  of  a  recommended 
decision  under  the  rules  of  practice  and 
procedure  (7  CFR  900.12(d)V 


Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Class  II  milk  price.  A  proposal  to 
replace  the  Class  II  milk  price  formula 
with  the  basic  formula  price  for  the 
second  preceding  month  plus  a  fixed 
differential  of  $0.30  should  be  adopted. 
Further,  this  price  will  be  announced  by 
the  fifth  day  of  the  preceding  month. 
Thus,  for  example,  the  Class  II  price 
delivered  by  producers  in  September 
would  be  announced  on  August  5,  and 
would  be  the  M-W  price  for  July  plus 
$0.30.  Adoption  of  this  proposal  will 
result  in  the  Class  11  milk  price  and  the 
Class  I  milk  price  being  announced  at 
the  same  time  and  being  applicable  for 
all  Federal  milk  orders.  Adoption  of  this 
proposal  would  eliminate  the  need  to 
retain  in  Federal  milk  orders  the  section 
providing  for  the  basic  Class  n  formula 
price.  Adoption  of  this  proposal  also 
eliminates  the  “add-back”  provision  of 
current  Class  II  pricing  where,  for  a 
given  month,  if  the  Class  II  price  is  less 
than  the  Class  in  price  for  the  same 
month,  the  difference  between  these 
prices  are  “added-back”  in  computing 
the  second  succeeding  month’s  Gass  U 
price. 

For  most  Federal  milk  orders,  the 
current  Class  D  milk  price  is  the 
Minnesota- Wisconsin  (M-W)  price  for 
the  second  preceding  month  as  adjusted 
by  an  “updating”  pr^uct  price  formula 
(the  basic  Class  n  formula  price 
provisions  of  those  orders),  plus  an 
amount  by  which  the  simple  average  of 
the  basic  formula  prices  (M-W  prices) 
for  the  most  recent  12-month  period, 
plus  ten  cents,  exceeds  the  same  12- 
month  period’s  average  of  the  basic 
Class  D  formula  prices.  The  Class  II  milk 
price  is  announced  by  the  15th  of  the 
previous  month.  However,  if  the 
announced  Class  II  price  for  a  given 
month  is  less  than  the  Gass  ni  price  for 
the  same  month,  the  difference  between 
these  prices  is  “added-back”  in 
computing  the  second  succeeding 
month’s  Gass  n  price.  This  feature  is 
often  referred  to  as  the  "add-hack” 
provision. 

The  purpose  of  the  basic  Gass  II 
formula  price  (Section  51a  in  most 
orders)  is  to  provide  a  mechanism  for 
updating  the  M-W  price  for  the  second 
preceding  month  so  that  the  Gass  11 
price  for  the  current  month  can  be  based 
on  the  M-W  price  but  still  reflect  more 
current  marketing  conditions  that  might 
indicate  forthcoming  chan^  in  the  M- 
W  price.  This  updating  is  done  by 
comparing  movements  of  wholesale 
prices  for^tter,  nonfat  dry  milk,  and 


Gteddar  cheese  during  the  first  15  days 
of  the  preceding  month  with  such  prices 
during  the  same  period  a  month  earlier. 

The  current  Gass  0  differential, 
which  is  Included  in  the  Gass  II  milk 
price,  in  most  orders  is  10  cents.  A  15- 
cent  differential  applies  under  the  three 
Florida  orders,  and  a  25-cent  differential 
applies  under  the  Pacific  Northwest 
order. 

The  proposal  recommended  for 
adoption  was  proposed  by  the  Milk 
Industry  Foundation  and  International 
Ice  Cre^  Association  (MIF/llCA)  and 
the  National  Milk  Producers  Federation 
(NMPF),  Proposal  One  as  published  in 
the  hearing  notice.  The  MIF/IlCA  are 
national  trade  associations  for 
processors  of  fluid  milk,  cultured  dairy 
products,  and  manufacturers  of  ftozen 
desert  products.  The  MIF  comprises 
some  220  member  companies  who 
operate  nearly  500  plants  nationwide 
and  process  about  80  percent  of  all  the 
Gass  U  cultured  dairy  products  in  the 
United  States.  The  UCA  comprises  some 
186  member  companies  who  operate 
about  350  plants  nationwide  that 
manufacture,  as  well  as  distribute, 
approximately  85  percent  of  the  ice 
cream  and  related  frozen  products 
consumed  in  the  United  States.  The 
NMPF  is  the  national  farm  commodity 
organization  that  represents  dairy 
producers  and  the  dairy  cooperative 
marketing  associations  they  own  and 
operate.  The  Federation’s  members 
produce  a  substantial  majority  of  the 
U.S.  milk  supply  and  market  milk  in  all 
Federal  milk  order  areas. 

A  second  proposal.  Proposal  Two  as 
published  in  the  hearing  notice,  was 
offered  by  Friendship  Elairies,  Inc.  Like 
the  proposal  recommended  for 
adoption,  this  proposal  would  replace 
the  Gass  II  price  formula  with  the  basic 
formula  price  for  the  second  preceding 
month,  but  would  add  a  fixed 
differential  of  $0.10  instead  of  $0.30. 
Announcement  of  the  Gass  n  milk  price 
under  this  proposal  would  also  be  by 
the  fifth  day  of  the  preceding  month. 
Friendship  Dairies,  Inc.  (Friendship),  is 
a  family  owned  and  operated  cultured 
dairy  products  manufacturer  regulated 
under  the  New  York-New  Jersey  (Order 
2)  marketing  area  and  processes  most  of 
the  250  million  pounds  of  milk  which 
it  receives  annually  from  about  175 
independent  producers  and  milk 
marketing  cooperatives  in  Gass  II 
products  such  as  cottage  cheese  and 
irt. 

third  proposal.  Proposal  Three  as 
published  in  the  hearing  notice,  was 
offered  by  Women  Involved  in  Farm 
Economics  (WIFE).  This  proposal  would 
replace  the  Gass  0  price  formula  with 
the  basic  formula  plus  a  fixed 
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differential  of  $0.50.  No  witness  from 
WIFE  testiHed.  However,  testimony  was 
received  by  a  witness  from  the  National 
Farmers  Organization  (NFO)  in  support 
of  a  $0.50  Class  11  differential.  The  NFO 
represents  about  4,000  member  dairy 
farmers  and  others  who  market  their 
milk  through  NFO  in  at  least  13  Federal 
milk  orders. 

A  fourth  proposal.  Proposal  Four  as 
published  in  the  hearing  notice,  would 
replace  the  Class  II  price  formula  with 
a  Class  II  price  of  $0.60  above  the  Class 
III  or  Class  ni-A  price,  whichever  was 
higher.  This  proposal  received  no 
evidence  or  testimony  at  the  hearing 
and  is  considered  abandoned. 

The  fifth  proposal.  Proposal  Five  as 
published  in  the  hearing  notice, 
proposed  including  the  “add-back” 
provision  in  the  Class  II  price 
calculation.  Retention  of  the  “add-back" 
provision  was  proposed  by  the  Central 
Milk  Producers  Cooperative  (CMPC),  a 
federation  of  milk  cooperatives  with 
operations  in  the  Chicago  Regional 
(Order  30)  marketing  area.  Its 
membership  includes:  Associated  Milk 
Producers,  Inc.,  Bongards  Creameries, 
Inc.,  Golden  Guernsey  Dairy 
Cooperative,  Independent  Milk 
Producers  Cooperative,  Land  O’Lakes, 
Inc.,  Manitowoc  Milk  Producers 
Cooperative,  Mid-America  Dairymen, 
Inc.,  Midwest  Dairymen’s  Company, 
Milwaukee  Cooperative  Milk  Producers, 
National  Farmers  Organization, 

Southern  Milk  Sales,  Inc.,  Wisconsin 
Dairies  Cooperative,  Wisconsin  Milk 
Producers  Cooperative,  Inc.,  and  the 
Woodstock  Progressive  Milk  Producers 
Association.  Members  of  CMPC  supply 
milk  to  bottlers  with  Class  I  and  Class 
II  utilization  in  Federal  Orders  30,  32, 

40,  50, 68,  and  79,  They  also  supply 
milk  to  primarily  “stand  alone”  Class  II 
plants  in  Federal  Orders  30,  33,  and  49. 
Certain  CMPC  members  also  operate 
plants  processing  Class  I  and  Class  II 
products. 

Testimony  in  support  of  adopting 
Proposal  One,  which  would  replace  the 
Class  II  price  formula  with  the  basic 
formula  price  for  the  second  preceding 
month  plus  a  fixed  differential  of  $0.30 
and  be  announced  by  the  fifth  day  of  the 
preceding  month,  included: 

a.  The  proponents  MIF/IICA  and 
NMPF; 

b.  Prairie  Farms  Dairy,  a  large  regional 
dairy  cooperative  that  processes  and 
distributes  a  full  line  of  Grade  A  dairy 
products,  wholly  owns  15  dairy  plants, 
manages  one  plant  for  Mid-America 
Dairymen,  Inc.,  and  jointly  owns  11 
plants  with  other  cooperatives: 

c.  The  Kroger  Company,  which 
operates  seven  fluid  distributing  plants 
regulated  under  six  Federal  Orders. 


Kroger  Company  also  operates  two 
nonpool  ice  cream  manufacturing  plants 
that  distribute  dairy  products  in  22 
Federal  orders: 

d.  Crowley  Foods,  a  major  dairy 
products  manufacturer  that  operates  six 
plants  in  Federal  Orders  1,2,  and  4,  four 
of  which  are  involved  in  the 
manufacture  of  Class  II  products:  and 

e.  Dean  Foods  Company,  which 
operates  34  fluid  milk  plants  in  17 
Federal  orders,  processing  in  excess  of 
4.5  billion  pounds  of  milk  per  year. 

Except  for  supporting  the  fifth 
proposal,  which  would  retain  the  “add- 
back”  provision,  the  CMPC  offered 
testimony  in  support  of  replacing  the 
Class  II  price  formula  with  the  basic 
price  formula  for  the  second  preceding 
month  plus  a  fixed  differential  of  $0.30, 
with  this  price  being  announced  by  the 
fifth  day  of  the  preceding  month. 

Testimony  offered  by  tne  proponent 
witness  for  the  MIF/IICA  cited  that  price 
volatility  in  Federal  order  markets  in  the 
past  few  years  has  resulted  in  the 
movement  of  Class  II  prices  in  a 
magnitude  and  direction  too  often  in  the 
opposite  direction  of  Class  I  and  Class 
III  prices.  The  witness  indicated  that 
these  more  volatile  and  opposite- 
moving  price  relationships  have  acted  to 
severely  limit  Class  II  processors  in  their 
ability  to  sell  products  on  a  forward 
contract  basis  and  have  caused 
confusion  to  their  customers  who 
possess  a  relatively  limited  knowledge 
of  milk  procurement  and  pricing.  This 
witness  maintains  that  for  efficient 
marketing  and  efficient  pricing  of  milk, 
both  Class  I  and  Class  n  prices  should 
be  reflecting  movements  in  the  M-W 
price  at  the  same  time,  in  the  same 
magnitude,  and  in  the  same  direction. 

The  MIF/IICA  proponent  witness 
offered  testimony  that  revisited  a 
proposal  that  they  submitted  at  the 
National  Hearing  in  the  fall  of  1990  to 
change  the  method  for  establishing 
advance  notice  of  the  price  paid  for 
Class  II  milk  under  Federal  orders.  At 
that  hearing,  the  proposal  offered  was  to 
establish  a  Class  II  price  by  using  the 
M-W  price  for  the  second  preceding 
month  plus  a  fixed  differential  of  $0.15, 
explaining  that  the  rationale  for 
establishing  a  15-cent  differential  was 
based  on  a  comparison  of  the  Class  II 
price  with  the  basic  formula  price  over 
the  decade  of  the  1980’s.  The  proponent 
witness  observed  that  for  the  10-year 
period  of  1980  through  1990  the  Class 
II  price  averaged  about  $0.15  above  the 
M-W  price. 

The  witness  also  testified  that  because 
of  the  Food  Security  Act  of  1985,  and 
the  subsequent  1990  Farm  Bill,  the 
groundwork  was  laid  for  basing  milk 
prices  on  market  forces  more  than  had 


been  done  in  the  past.  The  MIF/IICA 
witness  contends  that  the  result  has 
been  more  volatile  milk  pricing  which 
has  rendered  the  current  Class  II  price 
formula  ineffective  in  tracking  the  Class 
I  price,  and  that  the  spread  between  the 
Class  II  and  the  M-W  price  has 
increased  from  its  longer-term  average. 

The  proponent  witness  testified  that 
the  Class  II  price  has  on  average 
approximated  the  basic  formula  price 
for  the  second  preceding  month  plus  30 
cents.  It  is  on  this  basis  that,  according 
to  the  proponent  witness,  they  are 
endorsing  a  Class  II  price  based  on  the 
basic  formula  price  for  the  second 
preceding  month  plus  a  30-cent  fixed 
differential.  They  maintain  that  this 
approach  has  the  advantage  of  being 
easily  understood  and  is  revenue- 
neutral  when  compared  to  the  current 
Class  II  price  computation.  They  noted 
that  it  also  allows  for  the  announcement 
of  the  Class  II  price  for  the  month  to  be 
made  a  full  ten  days  earlier  than  under 
the  current  Class  II  pricing  and 
announcement  structure. 

From  an  economic  point  of  view,  the 
MIF/IICA  proponent  witness  stressed 
that  while  revising  the  price 
computation  for  determining  the  Class  II 
price  is  certainly  needed,  it  is 
imperative  not  to  have  a  Class  II  price 
which  would  increase  the  probability  of 
reducing  an  already  declining  market 
for  Class  II  product  sales.  Because  the 
Class  II  price  has  averaged  nearly  30 
cents  above  the  basic  formula  price  for 
the  second  preceding  month  over  the 
past  six  years,  the  witness  asserted  that 
the  level  of  the  Class  II  price  for  raw 
milk  to  both  processors  and  producers 
would  be  maintained.  The  witness 
offered  and  cited  Federal  order  statistics 
that  supported  their  position  that  Class 
II  product  sales  are  steady-to-declining. 
The  witness  said  this  imderscores  the 
economic  need  to  maintain  the  cost  of 
Class  II  milk  at  its  current  level  relative 
to  the  basic  formula  price. 

Lastly,  the  MIF/IICA  proponent 
witness  testified  that  the  changing  cost 
structure  of  milk  components  under 
Federal  orders  reinforces  their  position 
of  a  fixed  30-cent  differential  added  to 
the  second  preceding  month’s  basic 
formula  price  in  determining  the  Class 
II  milk  price.  The  witness  noted  that 
since  1990,  the  butter  price  has  been 
reduced  under  the  Federal  price  support 
program  while  the  cost  of  nonfat  dry 
milk  has  risen.  Noting  also  that  the 
butterfat  differential  computation  was 
changed  in  mid-1990,  these  two 
developments  have  significantly 
increased  the  cost  structure  for  Class  II 
products,  particularly  for  lower  to 
nonfat  Class  II  products. 
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The  NMPF  witness  ottered  testimony 
and  evidence  in  support  of  the 
testimony  of  the  MIF/IICA  position.  The 
witness  compared  the  actual  Class  II 
price  each  month  under  the  Chicago 
Regional  order  with  what  the  Class  II 
price  would  have  been  under  their 
alternative  proposal  for  the  six-year 
period  firom  1988  to  1993.  These 
comparisons  on  average,  the  witness 
said,  would  neither  have  increased 
handler’s  costs  nor  have  changed  prices 
received  by  dairy  farmers.  This 
proponent  witness  maintained  that  this 
alternative  proposal  would  have 
generated  more  stable  prices  over  the 
past  six  years  and  that  the  range 
between  monthly  high  and  low  prices 
would  have  been  less  than  the  actual 
Class  II  price  range.  According  to  the 
witness,  their  proposal  assures  that 
monthly  fluctuations  in  Class  1  and 
Class  II  prices  will  be  identical.  Also, 
according  to  the  NMPF  witness,  under 
the  current  Class  11  pricing  formula. 

Class  I  and  Class  II  prices  could,  and 
often  did,  move  in  opposite  directions 
in  the  same  month.  They  maintained 
that  consistent  movements  in  Class  I 
and  Class  II  prices  would  lessen 
confusion  and  mitigate  marketing 
problems  that  arise  when  Class  I  and 
Class  II  prices  move  in  opposite 
directions  in  the  same  month. 

The  NMPF  proponent  witness 
testified  that  their  proposed  alternative 
for  determining  the  Class  II  milk  price 
is  simple,  easy  to  understand,  and  can 
be  calculated  as  soon  as  the  basic 
formula  price  is  announced  by  the 
USDA.  In  addition  to  joining  the  MIF/ 
IICA  position  in  support  of  Proposal 
One,  this  witness  asserted  that  based  on 
data  for  the  past  six  years,  adoption  of 
their  proposal  would  result  in  no 
changes  in  either  Class  D  prices  paid  by 
handlers  or  prices  received  by 
producers.  Additionally,  this  witness 
observed  that  there  would  be  little 
overall  price  impact,  but  prices  would 
be  more  stable,  and  market  conditions 
would  improve. 

A  joint  orief  filed  by  the  MIF/IICA 
and  the  NMPF  reiterated  their  testimony 
calling  for  adoption  of  Proposal  One. 

The  witness  for  Prairie  Farms  Dairy, 
Inc.,  offered  testimony  in  support  of  the 
need  to  adopt  the  MIF/IICA  and  NMPF’s 
Class  II  pricing  proposal.  This  witness 
offered  testimony  supporting  the 
proponents’  observations  of  the  pricing 
problems  and  business  impacts  that 
occur  when  Class  1  and  Class  11  prices 
move  in  different  directions  in  the  same 
month.  This  witness  attributes,  in  part, 
the  decline  in  sales  of  Class  II  products 
to  the  wide  price  swings  of  the  Class  n 
i  price  and  how  retailers  have  reacted  to 

,  these  swings.  The  Prairie  Farms  witness 


asserted  that  adootion  of  the  MIF/IICA 
and  NMPF  proposal  would  n»>t 
negatively  affect  farmers,  that  returns  to 
processors  would  be  more  constant,  and 
that  consumers  would  see  a  more  stable 
average  price  on  Class  II  products, 
which  mi^t  result  in  increased  sales. 

The  Prairie  Farms  witness  viewed  the 
10-cent  differential  as  a  “nuisance” 
differential  and  summarized  their 
opinion  in  four  major  points  in  support 
of  Proposal  One;  (1)  th,^t  the  proposal  is 
supported  by  the  majority  of  the  dairy 
industry;  (2)  the  proposal  would  result 
in  a  10-day  earlier  announcement  of  the 
Class  II  price  along  with  the  Class  I 
price,  which  would  simplify  price 
changes  to  customers  in  a  more  timely 
manner;  (3)  that  Class  I  and  Class  II 
prices  will  move  in  the  same  direction 
and  at  the  same  magnitude;  and  (4)  that 
Class  II  price  swings  will  be  more 
moderate,  resulting  in  more  stable 
consumer  prices  that  hopefully  will 
increase  Class  II  product  sales. 

The  witness  representing  Kroger 
Company  testified  to  their  support  for 
the  MIF/IICA  and  NMPF  proposal, 
offering  that  adoption  of  the  proposal 
will  enable  processors  to  intelligently 
inform  their  customers  of  changes  in 
costs  for  Class  1  and  Class  11  pr^ucts 
simultaneously.  This  witness  similarly 
expressed  concern  of  a  declining  Class 
II  products  market.  In  support  of  the 
fixed  30-cent  differential  feature  for 
Class  II  pricing,  the  Kroger  witness 
maintained  that  the  value  of  Class  II 
milk  to  dairy  farmers  is  greater  than  the 
intended  target  differential  of  ten  cents 
contained  in  the  current  Class  II  pricing 
formula.  This  witness  also  asserted  that 
it  is  important  to  establish  a  pricing 
level  which  recognizes  these  market 
realities.  He  maintained  that  a  30-cent 
Class  n  differential  added  to  the  basic 
formula  price  recognizes  the  increased 
value  of  Class  II  milk  and  establishes  a 
competitive  price  level  for  Class  II 
products.  The  Kroger  witness  testified 
that  this  proposal  would,  over  time, 
establish  revenue  neutrality  with  the 
current  Class  II  pricing  method. 

The  witness  for  Crowley  Foods, 
testifying  in  support  of  the  MIF/IICA 
and  NMPF  proposal,  voiced  identical 
concerns  about  Class  I  and  Class  II  price 
relationships  and  went  further  to 
mention  that  the  30-cent  fixed 
differential  also  offers  a  happy  medium 
between  the  price  concerns  of  producers 
and  processors.  Additionally,  the 
Crowley  Foods  witness  said  that 
announcing  the  Class  II  price  an 
additional  ten  days  in  advance  of  the 
current  Class  II  price  announcement 
would  afford  improved  promotional 
planning  and  ensure  that  Class  11  prices 
move  in  tandem  with  fluid  prices. 


Testimony  by  the  witness  for  Dean 
Foods  offer^  his  organization’s  support 
for  the  MIF/nCA  and  NMI*P  proposal. 

The  witness  representing  the  CMPC 
offered  testimony  in  support  of  Proposal 
One.  However,  CMPC  sees  the  need  to 
retain  the  “add-back”  feature  of  Class  11 
milk  pricing.  Hence,  their  support  as 
proponents  for  Proposal  Five. 

The  CMPC  witness  emphasized  the 
role  of  Class  II  products  in  the  market 
place,  offering  evidence  that  customers 
demand  the  same  basic  product  and 
equal  service  levels  (and  costs)  for  their 
Class  n  milk  as  with  Class  I  milk. 
However,  this  witness  testified,  the 
current  Class  II  pricing  system  does  not 
generate  adequate  returns  to  pay  for  the 
costs  of  service  so  closely  associated 
with  Class  1. 

This  witness  offered  evidence  in 
support  for  a  30-cent  differential, 
in^cating  it  is  the  minimum  justifiable 
differential  level.  However,  the  witness 
tempered  support  for  this  level  with 
concern  that  in  no  event  should  such 
apparent  increase  in  the  Class  11 
differential  be  permitted  to  result  in  no 
real  price  increase,  hence  their  support 
for  the  fifth  proposal  for  retention  of  the 
“add-back.”  The  impetus  for  retaining 
the  add-back  provision  offered  by  the 
CMPC  witness  drew  from  the 
Recommended  Decision  of  October  31, 
1989  (54  FR  33709)  that  concluded  that 
Gass  n  milk  should  not  be  less  than  the 
value  for  Class  III  milk.  Although  the 
CMPC  witness  acknowledged  that  a 
Gass  U  differentia]  increase  without  an 
add-back  feature  would  lessen  the  risk 
of  loss  to  producers,  they  continue  to 
assert  that  the  add -back  provision 
provides  the  necessary  guaranty  against 
such  loss. 

The  brief  filed  by  CMPC  elaborated 
further  on  their  support  for  retention  of 
the  add-back  provision.  In  their  view, 
the  add-back  provides  the  month-to- 
month  guaranty  against  lost  revenue  to 
producers.  This  is  necessary  to  retain, 
stated  the  CMPC  brief,  because  product^r 
and  handler  prices  are  computed  on  a 
month-to  month  basis  and  not  on  the 
basis  of  annual,  or  three  year  or  six  year 
average  prices. 

Support  for  Proposal  One  was  offered 
in  a  brief  filed  on  behalf  of  the  Southern 
Foods  Group,  Inc.  (SFG),  and  Anderson- 
Erickson  Dairy  Company  (AE).  The  SFG 
owns  and  operates  six  fluid  processing 
plants  in  Texas  and  Louisiana  and 
processes  Gass  11  products.  The  AE 
operates  a  fluid  processing  plant  and  an 
ice  cream  plant  in  Des  Moines,  Iowa.  In 
the  opinion  of  SFG/AE,  only  Proposal 
One  provides  the  changes  necessary  to 
correct  the  problems  currently 
associated  with  Gass  11  milk  pricing. 
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The  SFG/AE  brief  points  to  producer 
and  handler  agreement  that  Class  11 
pricing  needs  to  move  in  the  same 
direction  and  at  the  same  rate  as  Class 
I  prices  and  that  advance  pricing  of 
Class  n  milk  is  critical  to  the  ability  of 
the  industry  to  sell  finished  Class  II 
products.  They  also  point  out  that  there 
is  universal  agreement  that  the  existing 
Class  n  price  formula  is  unacceptable 
and  that  Class  n  pricing  should  be  based 
on  the  Minnesota-Wisconsin  (M-W) 
price  series.  On  the  basis  of  the  record, 
the  SFG/AE  concludes  that  the  Class  II 
price  must  be  based  on  the  second  prior 
month’s  M-W  plus  a  differential  of  not 
more  than  thirty  cents  without  an  add- 
back. 

Testimony  offered  in  support  of 
Proposal  Two,  which  would  establish 
the  Class  11  price  as  the  basic  formula 
price  for  the  second  preceding  month 
plus  a  fixed  differential  of  $0.10  and 
have  this  price  announced  by  the  fifth 
day  of  the  preceding  month,  was 
received  from: 

a.  The  proponent.  Friendship  Dairies, 
Inc.: 

b.  Kraft  General  Foods,  a  large  handler 
of  producer  milk  that  operates  plants 
that  process  Class  II  and  Class  III 
products  in  many  states;  and 

c.  Galloway  Company,  a  regulated 
handler  under  Federal  Order  30  that 
primarily  produces  sweetened 
condensed  milk,  and  ice  cream  mixes. 

The  proponent  witness  representing 
Friendship  Dairies,  Inc.,  offered 
testimony  on  the  need  for  the  Class  II 
differential  to  be  set  at  ten  cents,  and  for 
the  “add-back”  provision  of  current 
Class  n  milk  pricing  to  be  eliminated. 
The  testimony  offered  in  support  of 
their  proposal  rested  largely  on  prior 
decisions  issued  by  the  Department 
which  had  determined  that  ten  cents 
above  the  basic  formula  price  was  the 
appropriate  price  (differential)  level  for 
Class  n  milk.  Additionally,  this 
proponent  witness  agreed  with  other 
testimony  that  eliminating  the  Class  II 
product  price  formula  and  using  the 
second  preceding  month’s  basic  formula 
price  would  more  accurately  reflect  the 
true  direction  or  magnitude  in  the 
movement  of  the  Class  III  price  and 
simplify  the  pricing  of  Class  11  milk. 
This  witness  emphasized  that  this 
distortion  was  most  attributable  to  the 
“add-back”  provision. 

The  Friendship  witness  offered 
testimony  that  demonstrated  that  the 
add-back  provision  resulted  in  price 
enhancement  of  the  Class  II  price  above 
the  intended  10-cent  target  differential. 
Additionally,  this  witness  testified  that 
when  the  Class  II  price  is  dramatically 
higher  than  the  Class  III-A  price,  the 
economic  incentive  exists  for  using 


nonfat  dry  milk  (NFDM)  in  place  of 
fresh  fluid  milk.  According  to  this 
witness,  while  increasing  the  price  of 
Class  II  milk  may  increase  the  blend 
price  producers  receive  in  the  short 
term,  the  long-term  effect  will  be  to 
promote  the  use  of  NFDM  for 
manufacturing  Class  II  products. 

Even  if  the  Class  II  price  had  not 
increased,  said  the  Friendship  witness, 
the  decreasing  value  placed  on  butterfat 
has  had  the  effect  of  increasing  the  cost 
of  a  hundredweight  of  Class  11  skim 
milk.  Because  the  cost  of  milk  is  the 
single  most  significant  factor  affecting 
the  price  of  most  finished  Class  II 
products,  especially  cottage  cheese,  this 
ab.solute  increase  in  cost  is  staggering 
and  sales  have  declined,  said  the 
witness.  According  to  the  witness,  any 
resulting  decline  in  the  use  of  milk  for 
skim-based  Class  II  products  would 
yield  a  lower  price  to  dairy  farmers  and 
would  compound  the  continuing  shift  of 
milk  value  from  the  fat  to  skim 
component. 

while  the  Friendship  witness 
applauded  the  advance  pricing  feature 
of  Class  II  milk,  he  asserted  that  the  add- 
back  provision,  of  current  Class  n 
pricing  effectively  obliterates  any 
benefits  of  advance  pricing,  citing  that 
prices  have  become  volatile.  This 
volatility  has  caused  confusion  in  the 
marketplace  because  Class  11  prices  too 
often  move  completely  independent  of 
the  Class  III  and  Class  I  price,  according 
to  this  witness.  The  result  of  this 
confusion,  said  the  witness,  is 
manufacturers  attempting  to  quote  a 
price  based  upon  a  forecast,  only  to 
rescind  because  of  a  large  movement  in 
prices  due  to  the  add-back  feature  of 
current  Class  11  milk  pricing.  This 
reality,  said  the  witness,  has 
implications  at  the  consumer  level 
because  special  featured  prices  on 
products  that  are  offered  to  supermarket 
chains  to  promote  sales  must  be 
guaranteed  well  in  advance  so  that 
advertising  and  related  promotional 
business  can  be  planned.  The  witness 
sees  the  result  of  current  pricing 
practices  as  lower  Class  11  product  sales 
and  lower  returns  to  dairy  farmers. 

The  Friendship  witness  testified  that 
their  proposal  achieves  the 
Department’s  intent  that  the  Class  II 
price  be  Class  III  plus  ten  cents.  The 
witness  said  that  adoption  of  any  other 
proposal  would  deviate  firom  this  intent. 
Further,  said  the  witness,  supply  and 
demand  conditions,  at  least  in  Order  2, 
do  not  warrant  any  increase  in  the  Class 
II  price. 

Support  for  the  10-cent  differential 
level  for  Class  II  milk  was  offered  from 
Kraft  General  Foods  (Kraft).  The  Kraft 
witness  testified  that  current  Class  II 


pricing  has  not  achieved  the  targeted 
Class  II  differential  of  ten  cents  above 
the  Class  III  price.  Rather,  it  has 
exceeded  the  intended  differential,  and 
the  difference  has  been  compoimded  in 
recent  years.  On  a  month-to-month 
basis,  said  Kraft,  the  advance  Class  II 
price  formula  has  resulted  in  gross 
distortions  between  the  Class  II  and 
Class  III  price  in  the  amount  of 
difference  and  the  direction  of  price 
movements. 

The  Kraft  witness  expressed 
disagreement  with  the  MIF/IICA  and 
NMPF  proposal  only  from  the  view  that 
the  appropriate  differential  level  should 
be  ten  cents  and  not  thirty  cents.  The 
witness  noted  that  current  Class  II 
pricing  has  resulted  in  an  effective  Class 
II  differential  level  of  almost  thirty 
cents.  This  is  not  what  should  be 
adopted  as  the  Class  II  differential 
because  the  effective  thirty  cents  is  a 
result  of  the  failure  of  the  formula  used 
to  compute  the  Class  II  price,  he  said. 
According  to  the  Kraft  witness,  it  is  one 
thing  to  achieve  enhancement  of  the 
minimum  regulated  price  by  mistake 
and  quite  another  to  do  so  by  design. 

Like  the  Friendship  witness,  the  Kraft 
witness  drew  heavily  on  previous 
decisions  that  reiterated  that  the 
appropriate  Class  II  price  be  the  Class  III 
price  plus  ten  cents.  This  witness  was 
of  the  opinion  that  supply  and  demand 
conditions  did  not  warrant  any  increase 
in  the  current  target  differential. 

Like  the  Friendship  witness,  the  Kraft 
witness  joined  in  the  concern  that  if  the 
Class  II  differential  level  is  increased 
above  the  current  intended  10-cent 
level,  there  would  likely  be  increased 
substitution  of  NFDM  for  fluid  milk  in 
Class  II  products.  Kraft  also  agreed  with 
Friendship  that  the  add-back  provision 
should  be  eliminated. 

The  witness  firom  Galloway  Company 
offered  testimony  in  support  of  Proposal 
Two.  Much  of  this  witness’s  testimony 
supported  testimony  of  the  Friendship 
and  Kraft  witnesses  and  further 
elaborated  on  the  concern  for  the 
substitution  of  NFDM  for  fluid  milk  in 
the  manufacture  of  Class  II  products. 
Noting  the  wide  price  disparity  between 
Class  III-A  and  Class  11,  this  witness 
said  that  processors  will  make  their 
ingredient  selection  based  on  arbitrary 
and  capricious  pricing  regulations  if  the 
Class  II  price  is  increased.  Increasing  the 
Class  II  price  would  not  enhance 
producer  revenue  because  of  the  ability 
to  substitute  lower-priced  ingredients  in 
the  manufacture  of  Class  II  products. 

A  brief  filed  on  behalf  of  Friendship, 
Kraft,  Galloway  Company,  and  the 
Sorrento  Cheese  Company,  Buffalo,  New 
York,  expressed  opposition  to  the  30- 
cent  differential  of  Proposal  One.  This 
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brief  maintained  that  the  appropriate 
differential  should  be  ten  cents  and  that 
placing  the  differential  at  thirty  cents 
would  be  undue  price  enhancement  of 
the  Class  II  price  and  would  only 
institutionalize  an  unintended 
aberration  from  the  target  differential. 
They  contend  that  testimony  of  the 
proponents  of  Proposal  One  is  flawed 
because  it  is  based  on  the  Class  II  prices 
that  prevailed  in  1990  when  the  M-W 
price  recorded  some  of  its  lowest  prices 
in  a  decade  and  because  of  the  effects 
of  the  add-back  provision. 

This  brief  cites  past  decisions  that 
affirm  that  the  current  target  10-cent 
differential  is  appropriate,  although 
because  of  the  add-back  provision,  the 
target  differential  could  not  be  met  and 
this  resulted  in  high  Class  II  prices.  It 
further  revisits  past  decisions  wherein 
concern  was  expressed  that  producer 
milk  may  not  be  made  available  for 
Class  II  use  if  the  price  falls  below  the 
Class  III  price.  While  experience  has  not 
borne  this  out,  they  say,  caution  still 
needs  to  be  exercised  in  the  relationship 
of  Class  II  prices  to  Class  III-A  prices 
and  substitution  of  powder  for  producer 
milk  in  the  manufacture  of  Class  II 
products.  Increasing  the  differential 
would  only  provide  additional  stimulus 
to  reduce  handler  purchases  of  producer 
milk.  This  brief  also  counters  arguments 
on  the  role  of  over-order  premiums, 
maintaining  that  such  payments  reflect 
the  cost  of  services  incurred  by 
producers  (such  as  balancing  and 
transportation)  and  not  the  value  of 
milk.  They  contend  that  such  premiums 
should  not  be  relevant  to  the  raw 
product  value  of  milk. 

Lastly,  the  brief  asserts  that  Proposal 
One’s  differential  of  thirty  cents  is  an 
undue  enhancement  of  the  Class  II  price 
and  has  no  basis  from  an  economic 
point-of-view.  The  view  presented  is 
that  thirty  cents  represents  a  differential 
of  convenience  between  divergent  views 
and  is  not  arrived  at  on  the  basis  of 
supply  and  demand  considerations 
which,  they  say,  any  price  change  must 
be  predicated  upon. 

In  support  of  Proposal  Three,  a 
witness  representing  NFO  testified  that 
in  addition  to  supporting  a  50-cent  Class 
II  differential,  they  were  also  supporting 
the  CMPC  proposal  that  the  add-back 
provision  of  current  Class  II  pricing  be 
retained.  This  witness  testified  that  the 
record  of  the  previous  43-day  National 
Hearing  in  1990  clearly  supported  a 
Class  II  differential  of  at  least  fifty  cents. 
The  witness  indicated  that  if  the 
classified  pricing  structure  of  Federal 
orders  is  to  be  of  value,  then  there  has 
to  be  meaningful  price  differences 
between  classes.  A  class  price  break  of 
only  ten  cents  between  Class  III  and 


Class  II  was  not  meaningful  in  the  view 
of  this  witness.  Additionally,  said  the 
NFO  witness,  handlers  are  already 
paying  much  more  than  the  effective  30- 
cent  Class  II  differential  to  secure  Class 
II  milk  supplies,  perhaps  as  much  as 
$0.70  to  $0.80  cents  above  Class  III  is 
regularly  being  paid.  According  to  this 
witness,  this  indicates  that  the  value  of 
Class  II  milk  is  worth  at  least  50  cents 
over  the  Class  III  price.  The  NFO  brief 
further  emphasized  that  50  cents 
establishes  a  differential  level  which  is 
at  least  minimally  significant  in  a 
classified  price  sense.  Since  Federal 
milk  orders  have  three  classes,  then 
there  should  be  a  difference  in  the  use 
value  among  the  three  categories  of 
products  sufficient  enough  to  justify 
separate  classes,  said  NFO. 

Another  reason  offered  by  the  NFO 
witness  for  a  50-cent  Class  II  differential 
is  the  devaluation  of  butterfat  relative  to 
the  nonfat  component  of  milk.  Because 
Class  II  products  have  a  significant 
butterfat  content  when  viewed  across  all 
Class  II  products.  Class  II  milk 
producers  have  suffered  losses  in  milk 
used  in  this  class,  and  this  represents  a 
reduction  in  costs  to  processors.  This 
argument  was  reiterated  in  their  brief. 

The  NFO  witness  testified  that  even 
though  they  would  tike  to  see  a  $1.00 
Class  II  differential,  a  50-cent  level 
should  be  sufficient,  provided  that  the 
add-back  be  retained  to  maintain  the 
intent  that  Class  II  prices  be  equal  to  or 
above  Class  III  prices.  If  the  differential 
level  were  set  at  $1.00,  the  NFO  witness 
testified  that  this  would  negate  the  need 
for  an  add-back  because  of  the 
unlikelihood  that  the  Class  III  price 
would  exceed  the  Class  11  price. 

In  their  brief,  the  NFO  revisited  past 
decisions  that  affirmed  the 
establishment  and  intended  role  of  the 
add-back  provision.  The  NFO  reasserted 
that  the  add-back  provides 
reinforcement  to  the  principle  that  Class 
II  prices  by  definition  should  not  be  less 
than  Class  III  prices.  The  culprit  in  the 
volatility  of  Class  II  prices,  according  to 
NFO,  is  the  basic  Class  n  formula  price 
and  not  the  add-back.  However,  NFO 
did  acknowledge  that  the  add-back  does 
play  a  role,  albeit  a  minor  one,  in  Class 
II  price  volatility. 

Opponents  to  retaining  the  add-back 
provision  argued  in  submitted  briefs 
that  it  should  be  eliminated  for  a 
number  of  reasons.  All  opponents 
agreed  that  if  the  Class  II  milk  pricing 
method  adopts  using  the  second 
preceding  month’s  basic  formula  price 
and  adding  a  fixed  differential,  then  the 
add-back  can  only  serve  to  enhance  the 
Class  II  price. 

The  SFG/AE  brief  dismisses  concern 
that  producers  won’t  deliver  milk  for 


Class  II  use  if  the  Class  II  price  falls 
below  the  Class  III  price.  In  addition  to 
this  not  happening  in  the  marketplace, 
SFG/AE  points  out,  it  is  also  a  function 
of  when  the  price  is  announced. 

Producers  don’t  know  until  the  month 
is  over  that  the  Class  II  price  was  below 
the  Class  III  price.  Therefore,  no 
purpose  beyond  price  enhancement  is 
served  by  an  add-back  provision. 

This  theme  is  further  developed  in  a 
brief  filed  on  behalf  of  Friendship. 

While  CMPC  views  a  “loss”  to  producer 
revenues  without  retaining  the  add- 
back,  there  is  in  effect  no  "loss” 
Friendship  argues.  Class  II  prices  below 
Class  III  prices  arise  only  during  months 
in  which  the  cheese-driven  M-W  price 
is  increasing,  said  Friendship.  In 
periods  of  falling  M-W  prices,  the  Class 
II  differential  will  exceed  the  target 
differential.  Producers  will  not  be 
denied  the  benefit  of  the  Class  II 
differential — rather  its  payment  is 
delayed  by  two  months,  they  said.  In 
periods  of  M-W  price  volatility,  the  fact 
that  Class  1  and  Class  11  differentials 
would  be  added  to  the  M-W  prices  for 
the  second  preceding  month  will 
actually  serve  to  restrain,  they  said,  the 
extent  to  which  such  volatility  is 
reflected  in  producer  prices.  Further, 
the  Friendship  brief  finds  it  inconsistent 
to  call  Class  II  prices  below  Class  III 
prices  a  “loss”  because  it  is  not 
balanced  against  any  concept  of  gain  or 
a  “pay-back”  in  months  of  a  declining 
M-W  and  the  effective  Class  II 
differential  at  windfall  levels  above  the 
M-W. 

It  is  clear  from  the  record  that  there 
is  universal  endorsement  for  changing 
how  Class  II  milk  is  priced  under 
Federal  orders.  The  record  supports  the 
conclusion  that  the  basic  Class  II  price 
formula  that  “updates”  the  second 
preceding  month’s  M-W  in  establishing 
the  Class  II  price  is  not  functioning  as 
intended:  is  no  longer  necessary  and 
contributes,  in  part,  to  price  volatility; 
and  results  in  a  distorted  relationship 
with  other  class  prices.  The  record  is 
also  clear  on  the  unanimous  support  for 
retaining  the  advance-pricing  of  Class  II 
milk  and  that  the  Class  II  price  should 
be  announced  at  the  same  time  as  Class 

I  prices  by  using  the  second  preceding 
month’s  M-W  price  and  adding  a  fixed 
differential.  The  only  issues  of 
disagreement  regarding  Class  II  milk 
pricing  are  what  is  the  appropriate  Class 

II  differential  and  whether  or  not  the 
“add-back”  provision  should  be 
retained. 

Class  II  Differential 

Most  handlers  and  producers  agree 
that  the  appropriate  differential  value 
for  Class  II  milk  is  at  least  thirty  cents 
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above  the  Class  HI  price.  The  record 
testimony  and  evidence  supports  this 
coiKiliision  on  the  basis  that  this 
differential  value  is  representative  of  the 
additional  value  of  milk  used  in  this 
class;  that  it  has  been  the  effective 
differential  paid  for  Class  II  milk  on 
average  since  1987;  and  that  handlers 
regularly  pay  over-order  premiums  to 
secure  milk  for  Class  II  uses  above  and 
beyond  the  service  feature  of  over-order 
premiums. 

Past  decisions  regarding  the  pricing  of 
Class  n  milk  concluded  that  the  basic 
Class  n  formula  price  and  target 
differential  of  ten  cents  should  not  be 
changed.  The  most  recent  past  decision 
concluded  that  the  target  differential  of 
ten  cents  should  be  maintained  because 
supply  and  demand  conditions  revealed 
that  there  were  adequate  reserves  of 
Class  ni  milk  to  meet  Class  II  needs. 

That  decision  on  the  43-day  National 
Hearing  of  1990  recognized  that  many  in 
the  industry  believed  that  Class  II  prices 
should  move  in  the  same  magnitude  and 
direction  as  Class  I.  That  decision  and 
this  hearing  clearly  reveal  that  Class  I 
and  Class  II  products  are  frequently 
processed  together  and  marketed  by 
liandlers  in  common  distribution 
channels.  However,  with  a  basic 
differential  of  ten  cents,  the  decision  on 
the  1990  43-day  National  Hearing 
continued  the  existing  theory  of 
coordinating  the  Class  II  price  with  the 
current  month’s  Class  III  price  because 
Class  in  products  could  used  as  a 
source  of  ingredients  for  Class  II 
products.  In  this  regard,  the  need  to 
coordinate  the  Class  11  price  with  the 
Class  in  price  was  the  operative 
principle  in  the  pricing  of  Class  II  milk. 

It  was  for  these  reasons  that  the 
updating  product  price  formula 
(represented  by  the  basic  Class  II 
formula  price)  was  intended  and 
retained. 

This  decision  makes  a  clear  break 
from  the  past  in  that  Class  U  milk 
pricing  will  function  in  a  manner 
consistent  with  Class  I  pricing  largely  in 
recognition  of  the  similarity  of  the 
distribution  and  marketing  channels 
shared  by  milk  used  in  both  classes.  The 
record  testimony  and  evidence  in  this 
hearing  support  the  conclusion  that 
current  Class  II  pricing  results  in  prices 
that  do  not  always  move  in  the  same 
direction  and  magnitude  as  Class  I 
prices  even  thou^  both  products  tend 
to  move  in  the  same  marketing 
channels.  Linking  the  Class  II  pricing 
method  to  that  of  Class  I  should  better 
reflect  and  respond  to  market  conditions 
as  well  as  simplify  the  procedure. 

As  indicatea  in  the  brief  by  CMPC, 
the  Class  II  price  is  driven  largely  by 
changes  in  the  basic  formula  price — the 


M-W  price.  As  this  price  changes 
through  movements  in  the  hard  product 
price  markets,  so  will  the  Class  II  price. 
Therefore,  any  change  in  the  Class  II 
price  is  due  primarily  to  hard  product 
maricet  forces,  and  not  due  to  the  level 
of  the  differential  which  will  not  change 
from  month-to-month. 

By  establishing  the  Class  II  milk  price 
at  the  second  preceding  month’s  M-W 
and  adding  a  fixed  differential,  as  with 
Class  I  prices,  the  intent  of  providing 
coordination  with  Class  I  prices  is 
achieved.  Additionally,  a  consistent  and 
predictable  relationship  between  Class  I 
and  Class  n  prices  is  also  achieved. 
However,  because  of  the  need  to  retain 
advance  pricing  for  orderly  marketing, 
there  may  be  times  when  the  current 
month’s  Class  HI  price  will  be  greater 
than  the  Class  11  price.  Inversely,  it  is 
also  true,  that  there  may  be  times  when 
the  Class  II  price  is  more  than  30-cents 
greater  than  the  current  month’s  Class 
III  price.  Nevertheless,  the  intended 
target  differential  is  maintained,  as  with 
Class  I  pricing,  albeit  with  a  lag  as  exists 
with  Class  I  pricing.  This  is  a  reality  that 
both  producers  and  handlers  must 
accept  with  the  retention  of  advanced 
pricing  and  have  accepted  with  regard 
to  the  Class  I  price  for  many  years. 

The  record  on  this  hearing  expressed 
concern  for  the  substitution  of  NFDM 
for  fresh  producer  milk  used  to  make 
Class  n  products  because  the  price 
relationship  between  the  Class  II  price 
and,  for  most  Federal  orders,  the  Class 
III-A  price,  may  provide  the  economic 
incentive  to  do  so.  In  this  regard,  there 
w'as  a  call  on  one  hand  to  have  the  Class 
II  price  be  coordinated  with  the 
movement  in  Class  I  price  and  at  the 
same  time  have  the  Class  n  price  also  be 
coordinated  with  lower-class  prices. 

The  impossibility  of  this  is  clear.  In 
addition,  both  handlers  and  producers 
will  know,  in  advance,  the  prices  for 
both  Class  I  and  Class  II  milk  at  the 
same  time.  Delivery,  procurement,  and 
processing  decisions  can  be  made  with 
surety  of  what  prices  will  be.  However, 
the  Class  IB  or  Class  III-A  price  will  not 
be  known  until  after  the  month  has 
ended.  It  would  seem  that  without 
knowing  what  the  Class  III  or  Class  III- 
A  price  will  be  in  advance,  the 
argument  that  NFDM  will  substitute  for 
producer  milk  is  weakened.  This  is  not 
to  say  that  substitution  will  not  occur, 
because  the  record  reveals  that  it  does. 
Substitution  may  occur  if  a  handler 
predicts  the  future  price  relationship 
between  the  Class  II  price  and  Class  IB 
or  Class  BI-A  price,  and  predicts  that  the 
future  relationship  will  provide  the 
economic  incentive  for  substitution. 
Economic  prediction,  in  and  of  itself,  is 
not  a  prt^per  basis  for  determining  the 


appropriate  value  the  milk  has  in  Class 
II  uses. 

Significantly  different  conclusions 
were  reached  between  the  proponents  of 
retaining  the  current  10-cent  target 
differential,  the  proponents  for  a  30-cent 
differential,  and  the  proponents  for  a  50- 
cent  differential  on  the  basis  of  the 
changing  value  of  milk  components. 

The  10-cent  proponents  argue  that  the 
increasing  value  of  skim  to  butterfat 
effectively  has  raised  the  costs  of  Class 
B  products.  The  30-cent  proponents 
argue  that  the  changing  cost  structure 
provides,  in  part,  the  rationale  for 
maintaining  what  the  recent  past’s 
average  differential  has  been.  The 
proponents  for  a  50-cent  differential 
argue  that  because  the  utilization  of 
butterfat  to  manufacture  Class  II 
products  is  relatively  high,  processors 
enjoy  a  price  decrease.  The  arguments 
presented  on  the  changing  cost  structure 
of  milk  components  is  not  an  issue  for 
the  purposes  of  establishing  the  Class  II 
price.  Rather,  it  is  a  butterfat  differential 
issue  that  has  already  been  decided 
upon  in  other  rulemaking  decisions. 

As  indicated  in  the  brief  submitted  by 
SFG/AE,  Federal  order  statistics  reveal 
that  there  is  an  abundant  supply  of  milk 
for  all  class  uses  of  producer  milk.  As 
indicated  in  this  brief,  and  in  the  brief 
filed  on  behalf  of  Friendship,  Kraft, 
Sorrento  Cheese  Company,  and 
Galloway  Company,  a  price  increase 
must  be  predicated  upon  supply  and 
demand  considerations.  Establishing  the 
Class  II  differential  for  any  given  month 
at  thirty  cents  above  the  second 
preceding  month’s  basic  formula  price 
is  not  intended  to  effectuate  a  price 
increase  or  a  price  decrease  for  Class  II 
milk.  Rather  it  is  a  recognition  of  the 
effective  differential  that  has  been 
functioning  for  a  long  period  of  time. 

The  record  provides  no  evidence  on  any 
difficulty  in  procuring  milk  for  Class  II 
use  under  the  current  pricing  structure. 
However,  the  record  does  indicate  that 
the  pricing  structure  creates  problems 
regarding  the  timing  and  certainty  of 
prices,  in  part,  because  of  its  reliance  on 
the  basic  Class  B  pricing  formula  used 
to  update  the  M-W. 

An  analysis  of  the  record  evidence 
and  o^icially  noticed  materials  does 
point  to  the  fact  that  the  Class  B  price 
has  averaged  nearly  thirty  cents  above 
the  basic  formula  price  for  the  second 
preceding  month  since  1987. 
AdditionaUy,  an  analysis  of  the  effective 
differential  (the  difference  between  the 
current  month’s  Class  BI  price  and  Class 
II  price  since  adoption  of  the  add-back 
provision)  for  the  four-year  period  of 
1990  through  1993  indicates  that  the 
Class  II  differential  has  averaged  thirty 
cents  above  the  Class  BI  price.  It  is 
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because  of  these  market  realities  that 
there  exists  so  strong  an  agreement 
between  producers  and  processors  that 
the  true  differential  level  of  thirty  cents 
for  Class  II  milk  is  warranted.  Some 
describe  this  differential  level  as  the 
appropriate  level,  some  the  minimum 
justifiable  differential,  and  by  some,  a 
differential  level  that  represents  the 
maximum  that  can  be  called  for  on  the 
basis  of  supply  and  demand 
considerations. 

The  Add-Back  Provision 

Only  two  proponents,  CMPC  who 
supported  a  30-cent  differential,  and 
NFO,  who  advocated  a  50-cent 
differential,  called  for  retention  of  the 
add-back  provision.  The  add-back 
provision  of  current  Class  II  milk 
pricing  was  established  in  December 
1989  as  part  of  a  decision  to  have  true 
advanced  pricing  for  Class  II  milk.  Prior 
to  that  time,  the  Class  II  milk  price  that 
was  announced  was  a  tentative  price 
which  could  be  retroactively  updated 
when  the  Class  III  price  for  the  month 
was  greater  than  the  tentative  Class  II 
price.  In  this  way,  the  Class  II  price  was 
“floored”  by  the  Class  III  price.  The 
intent  of  the  add-back  provision  was  to 
maintain  in  principle  this  relationship 
between  Class  II  and  Class  III  prices. 

The  decision  on  the  43-day  National 
Hearing  of  1990  recognized  that,  at  the 
time  of  the  hearing,  the  effective  Class 
II  differential  had  averaged  about  4 
cents  higher  than  the  intended 
differential  of  ten  cents  per 
hundredweight.  This  decision  also 
affirmed  the  intent  of  the  add-back  was 
to  ensure  that  producers  not  receive  less 
than  the  Class  III  value  for  Class  II  milk 
in  the  blend  price  when  the  basic 
formula  price  exceeded  the  announced 
Class  II  price  so  that  returns  to 
producers  would  not  be  reduced.  In  this 
way,  the  Class  II  price  was  coordinated 
with  the  current  month’s  Class  III  price. 

Now  that  there  exists  much  more 
pricing  data  under  the  current  Class  II 
pricing  method,  it  is  clear  that  the  effect 
of  the  add-back  provision  resulted  in  a 
Class  II  price  that  can  never  achieve  the 
intended  target  differential.  While  the 
goal  of  the  add-back  was  to  provide  a 
degree  of  coordination  with  the  Class  Ill 
price,  it  did  not  attempt  price 
coordination  with  the  Class  III  price  in 
months  when  the  effective  Class  II 
differential  was  well  above  the  targeted 
differential.  Retention  of  the  add-back 
feature  for  any  proposal  presented  at 
this  hearing  would  have  similar  results. 

The  add-oack  provision  similarly  does 
not  balance  prices  paid  by  handlers  in 
months  when  producers  receive  more 
(and  at  times  much  more)  than  the 
intended  target  differential.  In  this  view. 


the  add-back  feature  only  works  to  the 
price  advantage  of  the  producer  who, 
because  of  the  unintended  effect  of  a 
pricing  provision,  enjoys  all  protection 
from  market  price  changes  that  handlers 
do  not. 

To  retain  the  add-back  provision 
under  the  proposal  recommended  for 
adoption  herein  could  only  result  in 
increasing  the  minimum  Class  II  milk 
price.  An  analysis  of  what  the  Class  II 
price  would  have  been  with  and 
without  an  add-back  provision  reveals 
that  in  1990  the  add-back  would  have 
enhanced  the  effective  Class  11 
differential  by  19  cents;  for  1991  it 
would  have  enhanced  the  Class  II 
differential  by  24  cents;  for  1992  it 
would  have  enhanced  the  Class  II 
differential  by  15  cents;  and  for  1993  the 
Class  II  differential  would  have  been 
enhanced  by  34  cents.  Additionally, 
because  this  decision  makes  a  clear 
break  from  the  past  in  that  Class  II 
prices  are  more  importantly  coordinated 
with  the  Class  I  price,  there  remains  no 
rational  argument  for  its  retention.  The 
need  for  advance  pricing,  as  well  as  the 
need  for  coordination  with  Class  1  price 
movements,  means  moving  away  from 
price  coordination  with  the  current 
month’s  Class  III  price.  Both  objectives 
can  not  be  simultaneously  satisfied. 

2.  Need  for  Emergency  Action.  On  the 
basis  of  the  record  evidence  and 
testimony,  no  emergency  conditions 
could  be  ascertained  that  would  warrant 
the  omission  of  a  recommended 
decision. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  New  England 
and  other  orders  were  first  issued  and 
when  they  were  amended.  The  previous 
findings  and  determinations  eire  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 


(a)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  areas,  and  the 
minimum  prices  s])ecified  in  the 
tentative  marketing  agreements  and  the 
orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  will  be  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held;  and 

(d)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
tentative  marketing  agreements  and  the 
orders  as  hereby  proposed  to  be 
amended,  are  in  the  current  of  interstate 
commerce  or  directly  burden,  obstruct, 
or  affect  interstate  commerce  in  milk  or 
its  products. 

Recommended  Marketing  Agreements 
and  Orders  Amending  the  Orders 

The  recommended  marketing 
agreements  are  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  orders,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  orders,  as  amended, 
regulating  the  handling  of  milk  in  the 
New  England  and  other  marketing  areas 
is  recommended  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFR  Parts  1001, 
1002, 1004, 1005, 1006, 1007, 1011, 
1012, 1013, 1030, 1032, 1033, 1036, 
1040, 1044, 1046, 1049, 1050, 1064, 
1065, 1068, 1075, 1076, 1079, 1093, 
1094, 1096, 1099, 1106, 1108, 1124, 
1126, 1131, 1134, 1135, 1137, 1138, 
1139 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provision(s)  in 
Title  7,  Parts  1001  through  1139  are 
amended  as  follows; 
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1.  The  authority  citation  for  7  CFR 
Parts  1001  through  1139  continues  to 
read  as  follows: 

Authority:  Sec.  1-19,  46  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

PART  1001— MILK  IN  THE  NEW 
ENGLAND  MARKETING  AREA 

§  1001.211  [Removed  and  Reserved] 

1.  Section  1001.21  is  removed  and 
reserved. 

2.  Section  1001.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1001.50  Class  prices. 
***** 

(b)  Class  n  price.  The  Class  11  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

3.  Section  1001.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  “(a)’’  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

§  1 001 .51  Basic  formula  price. 
***** 

4.  Section  1001.54  is  revised  to  read 
as  follows: 

§  1 001 .54  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  and  Class 
II  prices  for  the  following  month,  and 
the  Class  III  and  Class  III-A  prices  for 
the  preceding  month. 

PART  1002— MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

§1002.19  [Removed] 

1.  Section  1002.19  is  removed  and 
reserved. 

2.  Section  1002.50  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§1002.50  Class  prices. 
***** 

(c)  Class  ll  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

3.  Section  1002.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  “(a)”  without 
revising  the  text  of  the  paragraph^  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

§  1 002.51  Basic  formula  price. 
***** 

4.  Section  1002.56  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating  paragraph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b). 


redesignating  paragraph  (a)(2)  as 
paragraph  (c),  redesignating  paragraph 
(a)(3)  as  paragraph  (d),  redesignating 
paragraph  (a)(4)  as  paragraph  (e), 
redesignating  paragraph  (a)(5)  as 
paragraph  (f).  and  redesignating 
paragraph  (a)(6)  as  paragraph  (g),  to  read 
as  follows: 

§  1 002.56  Announcement  of  class  prices 
and  butterfat  differential. 
***** 

The  maricet  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month,  the  following: 

***** 

(b)  The  Class  II  price  for  the  following 
month  applicable  at  the  201-210  mile 
zone  and  at  the  1-10  mile  zone. 

***** 

PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

§1004.21  [Removed] 

1.  Section  1004.21  is  removed  and 
reserved. 

2.  Section  1004.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 004.50  Class  and  component  prices. 
***** 

(b)  Class  11  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

3.  Section  1004.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  “(a)”  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

§  1004.51  Basic  formula  price. 
***** 

4.  Section  1004.53  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating  paragraph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b), 
redesignating  paragraph  (a)(2)  as 
paragraph  (c),  and  redesignating 
paragraph  (a)(3)  as  paragraph  (d)  to  read 
as  follows: 

§  1 004.53  Announcement  of  class  prices 
and  component  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month,  the  following: 

*  *  ^  *  *  * 

(b)  The  Class  II  price  for  the  following 
month: 

***** 

PART  1005— MILK  IN  THE  CAROLINA 
MARKETING  AREA 

§1005.20  [Removed] 

1.  Section  1005.20  is  removed. 


2.  Section  1005.50  is  amended  by 
revising  paragraph  fb)  to  read  as  follows: 

§  1005.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 
***** 

§1005.52  [Removed  and  Reserved] 

3.  Section  1005.52  is  removed  and 
reserved. 

4.  Section  1005.54  is  revised  to  read 
as  follows: 

§  1 005.54  Announcement  of  class  prices. 

The  mcuket  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1006— MILK  IN  THE  UPPER 
FLORIDA  MARKETING  AREA 

§  1 006. 1 9  [Reserved] 

1.  Section  1006.19  is  removed  and 
reserved. 

2.  Section  1006.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

§  1 006.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 

second  preceding  month  plus  $0.30. 

***** 

§  1006.51a  [Removed] 

3.  Section  1006.51a  is  removed. 

4.  Section  1006.53  is  revised  to  read 
as  follows: 

§  1 006.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  pubhcly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  basic  formula  price  for 
the  preceding  month. 

PART  1007— MILK  IN  THE  GEORGIA 
MARKETING  AREA 

§  1007.20  [Removed  and  Reserved] 

1.  Section  1007.20  is  removed  and 
reserved. 

2.  Section  1007.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

§  1 007.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

§  1 007.51  a  [Removed  and  Reserved] 

3.  Section  1007.51a  is  removed. 

4.  Section  1007.53  is  revised  to  read 
as  follows: 


i- 


Federal  Register  /  Vol.  59,  No.  165  /  Friday,  August  26,  1994  /  Propose  Rules 


44083 


PART  101^-MILK  IN  THE 
SOUTHEASTERN  FLORIDA 
MARKETING  AREA 

§1013.19  [Removed  amt  Reserved) 

1.  Section  1013.19  is  removed  and 
reserved. 

2.  Section  1013.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1013.50  Class  prices. 

*  •  *  »  « 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

§1013.613  [Removed] 

3.  Section  1013.51a  is  removed. 

4.  Section  1013.53  is  revised  to  read 
as  follows: 

§  1013.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Gass  I  price  and 
the  Gass  n  price  for  the  following 
month,  and  the  Gass  IH  price  for  the 
preceding  month. 

PART  1030— MILK  IN  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

§  1030.20  [Removed  and  Reserved] 

1.  Section  1030.20  is  removed  and 
reserved. 

2.  Section  1030.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1030.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Gass  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


(b)  Class  U  price.  The  Gass  n  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

§  1032.$1a  [Removed) 

3.  Section  1032.51a  is  removed. 

4.  Section  1032.53  is  revised  to  read 
as  follows: 

§  1032.53  Annourtcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Gass  1  price  and 
'the  Gass  II  price  for  the  following 
month,  and  the  Gass  III  price  for  the 
preceding  month. 

'  PART  103^-MILK  IN  THE  OHIO 
VALLEY  MARKETING  AREA 

§  1033.20  [Removed  and  Reserved] 

1.  Section  1033.20  is  removed  and 
reserved. 

2.  Section  1033.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1033.50  Class  and  component  prices. 
***** 

(b)  Class  n  price.  The  Gass  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

3.  Section  1033.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)”  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

§  1033.51  Basic  formula  price. 


§  1007.53  Announcement  oi  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Gass  I  price  and 
the  Gass  n  price  for  the  following 
month,  and  the  Gass  III  and  Gass  ni- 
A  prices  for  the  preceding  month. 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

§1011.20  [Removed] 

1.  Section  1011.20  is  removed. 

2.  Section  1011.50  is  amended  by 
revising  paragraph  [b)  to  read  as  follows: 

§1011.50  Class  prices. 
***** 

(b)  Class  n  price.  The  Gass  U  price 
shall  be  the  b^ic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

§  1011.51a  [Removed] 

3.  Section  1011.51a  is  removed. 

4.  Section  1011.53  is  revised  to  read 
as  follows: 

§1011.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Gass  I  price  and 
the  Gass  D  price  for  the  follov^ng 
month,  and  the  Gass  III  and  Gass  111- 
A  price  for  the  preceding  month. 

PART  1012— MILK  IN  THE  TAMPA  BAY 
MARKETING  AREA 

§  1012.19  [Removed  and  Reserved] 

1.  Section  1012.19  is  removed  and 
reserved. 

2.  Section  1012.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1012.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Gass  11  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

*  •  *  •  * 

§  1012.51a  [Removed] 

3.  Section  1012.51a  is  removed. 

4.  Section  1012.53  is  revised  to  read 
as  follows: 

§  1012.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Gass  I  price  and 
the  Gass  D  price  for  the  following 
month,  and  the  basic  formula  price  for 
the  preceding  month. 


§  1030.51a  [Removed] 

3.  Section  1030.51a  is  removed. 

4.  Section  1030.53  is  revised  to  read 
as  follows: 

§  1030.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Gass  1  price  and 
the  Gass  n  price  for  the  following 
month,  and  the  Gass  m  and  Gass  III- 
A  prices  for  the  preceding  month. 

PART  1032— MILK  IN  THE  SOUTHERN 
ILUNOtS>EASTERN  MISSOURI 
MARKETING  AREA 

§  1032ui0  [Removed] 

1.  Section  1032.20  is  removed. 

2.  Section  1032.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1032.50  Class  prices. 
***** 


***** 

4.  Section  1033.53  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating  paragraph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b), 
redesignating  paragraph  (a)(2)  as 
paragraph  (c),  redesignating  paragraph 
(a)(3)  as  paragraph  (d),  redesignating 
paragraph  (a)(4)  as  paragraph  (e)  and 
redesignating  paragraph  (a)(5)  as 
paragraph  (f),  to  read  as  follows: 

§  1033.53  Announcement  of  class  and 
component  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month,  the  following: 

***** 

(b)  The  Gass  II  price  for  the  following 
month; 

***** 
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PART  1036— MILK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 


PART  1044— MILK  IN  THE  MICHIGAN 
UPPER  PENINSULA  MARKETING 
AREA 


§  1036.20  [Removed  and  Reserved] 

1.  Section  1036.20  is  removed  and 
reserved. 

2.  Section  1036.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 036.50  Class  and  component  prices. 
***** 

(b)  Class  II  price.  The  Class  11  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 


§  1036.51a  [Removed] 

3.  Section  1036.51a  is  removed. 

4.  Section  1036.53  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating  paragraph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b), 
redesignating  paragraph  (a)(2)  as 
paragraph  (c),  redesignating  paragraph 
(a)(3)  as  paragraph  (d),  redesignating 
paragraph  (a)(4)  as  paragraph  (e)  and 
redesignating  paragraph  (a)(5)  as 
paragraph  (f),  to  read  as  follows: 

§  1 036.53  Announcement  of  class  and 
component  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  nfth 
day  of  each  month,  the  following: 

***** 

(b)  The  Class  II  price  for  the  following 
month: 

***** 


PART  1040— MILK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

§1040.20  [Removed] 

1.  Section  1040.20  is  removed. 

2.  Section  1040.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1040.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 


§  1 044.20  [Removed  and  Reserved] 

1.  Section  1044.20  is  removed  and 
reserved. 

2.  Section  1044.22  is  amended  by 
revising  paragraph  (i)(l)(i)  and  removing 
paragraph  (i)(3),  to  read  as  follows: 

§  1 044.22  Additional  duties  of  the  market 
administrator. 

***** 

(i)*  *  * 

(D*  *  * 

(i)  The  Class  I  price  and  Class  II  price 
for  the  following  month; 
***** 

3.  Section  1044.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 044.50  Class  prices. 
***** 

(h)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

4.  Section  1044.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  “(a)”  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

§  1044.51  Basic  formula  price. 
***** 


PART  1046— MILK  IN  THE 
LOUISVILLE-LEXINGTON-EVANSVILLE 
MARKETING  AREA 

§1046.201  [Removed] 

1.  Section  1046.20  is  removed. 

2.  Section  1046.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 046.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 


PART  1049— MILK  IN  THE  INDIANA 
MARKETING  AREA 

§1049.20  [Removed] 

1.  Section  1049.20  is  removed. 

2.  Section  1049.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 049.50  Class  and  component  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

§  1049.51a  [Removed] 

3.  Section  1049.51a  is  removed. 

4.  Section  1049.53  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating  paragraph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b), 
redesignating  paragraph  (a)(2)  as 
paragraph  (c),  redesignating  paragraph 
(a)(3)  as  paragraph  (d),  redesignating 
paragraph  (a)(4)  as  paragraph  (e)  and 
redesignating  paragraph  (a)(5)  as 
paragraph  (f),  to  read  as  follows: 

§  1 049.53  Announcement  of  class  and 
component  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month,  the  following: 

***** 

(b)  The  Class  II  price  for  the  following 
month; 

***** 


PART  1056— MILK  IN  THE  CENTRAL 
ILLINOIS  MARKETING  AREA 

§  1050.20  [Removed] 

1.  Section  1050.20  is  removed. 

2. ‘  Section  1050.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1050.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 


§  1040.51a  [Removed] 

3.  Section  1040.51a  is  removed. 

4.  Section  1040.53  is  revised  to  read 
as  follows: 

§  1 040.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 


§  1 046.51  a  [Removed] 

3.  Section  1046.51a  is  removed. 

4.  Section  1046.53  is  revised  to  read 
as  follows: 

§  1 046.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 


§  1050.51a  [Removed] 

3.  Section  1050.51a  is  removed. 

4.  Section  1050.53  is  revised  to  read 
as  follows: 

§1050.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month. 


Federal  Register  /  Vol.  59,  Na  165  /  Friday,  August  26,  1994  /  Proposed  Rules 


44086 


PART  1064^ILK  IN  THE  GREATER 
KANSAS  CITY  MARKETING  AREA 

§1064.20  [Removed] 

1.  Section  1064.20  is  removed. 

2.  Section  1064.50  is  amended  by 
revising  paragraph  (b)  to  read  a.s  follows: 

§1064.50  03SS  prices. 

A  «  *  *  * 

(b)  Class  n  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

A  *  *  *  A 

§  1064.51a  [Removed] 

3.  Section  1064.51a  is  removed. 

4.  Section  1064.53  is  revised  to  read 
as  follows: 

§  1064.53  Announcement  o1  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  0  price  for  the  following 
month,  and  the  Class  HI  price  for  the 
preceding  month. 

PART  1065— MILK  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

§1065.20  [RemovecQ 

1.  Section  1065.20  is  removed. 

2  Section  1065.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1065.50  Class  prices. 

A  *  «  A  A 

(b)  Class  JI  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§1065.513  [Removed) 

3.  Section  1065.51a  is  removed. 

4.  Section  1065.53  is  revised  to  read 
as  follows: 

§  1065.53  Announcement  of  ciass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following  . 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1068-MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

§  1068.20  [Removed] 

1.  Section  1068.20  is  removed. 

2.  Section  1068.50  is  amended  by 
revising  paragraph  (h)  to  read  as  follows: 

§  1 068.50  Class  prices. 

A  A  A  A  A 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
sec.'ond  preceding  month  plus  $0.30. 


§  1068.51a  [Removed) 

3.  Section  1068.51a  is  removed. 

4.  Section  1068.53  is  revised  to  read 
as  follows: 

§  1068.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  1  price  and 
the  Class  D  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1075— MILK  IN  THE  BLACK 
HILLS,  SOUTH  DAKOTA  MARKETING 
AREA 

§1075.20  [Removed] 

1.  Section  1075.20  is  removed. 

2.  Section  1075.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§  107550  Class  prices. 

A  A  A  A  A 

(h)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
seixind  preceding  month  plus  $0.30. 

A  A  A  A  A 

3.  Section  1075.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  “(a)”  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b),  to  read  as 
follows; 

§  1075.51  Basic  formula  price. 

A  A  A  A  A 

4.  Section  1075.53  is  revised  to  read 
as  follows; 

§  1075.53  Announcement  o1  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  1  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  HI  price  for  the 
preceding  month. 

PART  1076— MILK  IN  THE  EASTERN 
SOUTH  DAKOTA  MARKETING  AREA 

§1076.20  [Removed] 

1.  Section  1076.20  is  removed. 

2.  Section  1076.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1076.50  Class  prices. 

A  A  A  A  A 

(b)  Class  II  price.  The  Class  11  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

A  A  A  A  A 

1076.51a  [Removed] 

3.  Section  107B.51a  is  removed. 

4.  Section  1076.53  is  revised  to  read 
as  follows: 

§  1076.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 


day  of  each  month  the  Class  1  pric.e  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month. 


§  1079.20  [Removed] 

1.  Section  1079.20  is  removed. 

2.  Section  1079.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 


(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  prira  for  the 
second  preceding  month  plus  $0.30. 

A  A  A  A  A 

§  1079.51a  [Removed] 

3.  Section  1079.51a  is  removed. 

4.  Section  1079.53  is  revised  to  read 
as  follows: 

§  1079.53  Announcement  of  class  prices. 

The  market  administrate  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  1  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  ill- 
A  prices  for  the  preceding  month. 

PART  1093— MILK  IN  THE  ALABAMA- 
WEST  FLORIDA  MARKETING  AREA 

§  1093.20  (Removed] 

1.  Section  1093.20  is  removed. 

2.  Section  1093.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 


(b)  Class  U  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

A  A  A  A  A 

§  1093.51a  [Removed] 

3.  Section  1093.51a  is  removed. 

4.  Section  1093.53  is  revised  to  read 
as  follows: 

§  109353  Announcement  of  ciass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Qass  II  price  for  the  following 
month,  and  the  Class  III  and  Class  IIl- 
A  price  for  the  preceding  month. 

PART  1094— MILK  IN  THE  NEV/ 
ORLEANS-MiSSISStPPI  MARKETING 
AREA 

§  1094.20  [Removed] 

1.  Section  1094.20  is  removed. 

2.  Section  1094.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 


§  1094.50  Oass  prices. 


§1079.50  Class  prices. 

A  A  A  A  A 


§  109350  Class  prices. 

A  A  A  A  A 


PART  1079— MILK  IN  THE  IOWA 
MARKETING  AREA 
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(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

♦  *  *  *  * 

§  1 094.51 a  [Removed] 

3.  Section  1094.51a  is  removed. 

4.  Section  1094.53  is  revised  to  read 
as  follows; 

§  1 094.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1096— MILK  IN  THE  GREATER 
LOUISIANA  MARKETING  AREA 

§1096.20  [Removed] 

1.  Section  1096.20  is  removed. 

2.  Section  1096.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 096.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

§  1096.51a  [Removed] 

3.  Section  1096.51a  is  removed. 

4.  Section  1096.53  is  revised  to  read 
as  follows: 

§  1 096.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1099— MILK  IN  THE  PADUCAH, 
KENTUCKY  MARKETING  AREA 

§1099.20  [Removed] 

1.  Section  1099.20  is  removed. 

2.  Section  1099.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 099.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

§  1 099.51 a  [Removed] 

3.  Section  1099.51a  is  removed. 

4.  Section  1099.53  is  revised  to  read 
as  follows: 

§  1 099.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 


the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1106— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

§  1 1 06.20  [Removed] 

1.  Section  1106.20  is  removed. 

2.  Section  1106.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 1 06.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

§  1099.51a  [Removed] 

3.  Section  1106.51a  is  removed. 

4.  Section  1106.53  is  revised  to  read 
as  follows: 

§  1 1 06.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1108— MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

§  1 1 08.20  [Removed] 

1.  Section  1108.20  is  removed. 

2.  Section  1108.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 1 08.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding'month  plus  $0.30. 

<^  *  *  *  * 

§  1 1 08.51  a  [Removed] 

3.  Section  1108.51a  is  removed. 

4.  Section  1108.53  is  revised  to  read 
as  follows: 


The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1 124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

1.  Section  1124.19  is  revised  to  read 
as  follows; 

§1124.19  Butterfat  differential. 

The  butterfat  differential  is  the 
number  that  results  from  subtracting  the 
computation  in  paragraph  (b)  of  this 


section  from  the  computation  in 
paragraph  (a)  of  this  section  and 
rounding  to  the  nearest  one-tenth  cent: 

(a]  Multiply  0.138  times  the  monthly 
average  Chicago  Mercantile  Exchange 
Grade  A  (92-score)  butter  price  as 
reported  by  the  Dairy  Division; 

(b)  Multiply  0.0028  times  the  average 
price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month. 

2.  Section  1124.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 1 24.50  Class  and  component  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

3.  Section  1124.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  “(a)”  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

§  1 1 24.51  Basic  formula  price. 
***** 

4.  Section  1124.53  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (b),  and  redesignating 
paragraph  (c)  as  paragraph  (b).  to  read 
as  follows: 

§  1 1 24.53  Announcement  of  class  and 
component  prices. 

***** 

(a)  On  or  before  the  5th  day  of  each 
month,  the  Class  I  price  and  the  Class 

II  price  for  the  following  month,  and  the 
Class  III  and  Class  III-A  price  for  the 
preceding  month. 
***** 

PART  1126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

§  1 1 26.20  [Removed  and  Reserved] 

1.  Section  1126.20  is  removed  and 
reserved. 

2.  Section  1126.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

§  1 1 26.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

§  1 1 26.51  [Removed] 

3.  Section  1126.51a  is  removed. 

4.  Section  1126.53  is  revised  to  read 
as  follows: 


§  1 108.53  Announcement  of  class  prices. 
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§  1 126.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  111- 
A  prices  for  the  preceding  month. 

PART  1131— MILK  IN  THE  CENTRAL 
ARIZONA  MARKETING  AREA 

§  1 1 31 .20  [Removed  and  Reserved] 

1.  Section  1131.20  is  removed  and 
reserved. 

2.  Section  1131.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1131.50  Class  prices. 

It  *  it  H  * 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

*  *  *  «  * 

§  1131.51a  [Removed] 

3.  Section  1131.51a  is  removed. 

4.  Section  1131.53  is  revised  to  read 
as  follows: 

§  1131.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1134— MILK  IN  THE  WESTERN 
COLORADO  MARKETING  AREA 

§  1134.9  [Removed  and  Reserved] 

1.  Section  1134.19  is  removed  and 
reserved. 

2.  Section  1134.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 134.50  Class  prices. 

*  «  *  *  * 

(b)  Class  II  price.  The  Class  11  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

§  1 1 34.51  a  [Removed] 

3.  Section  1134.51a  is  removed. 

4.  Section  1134.53  is  revised  to  read 
as  follows: 

§  1134.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month. 

PART  1 1 35— MILK  IN  THE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

1.  Section  1135.19  is  revised  to  read 
as  follows: 


§1135.19  Butterfat  differential. 

The  butterfat  differential  is  the 
number  that  results  from  subtracting  the 
computation  in  paragraph  (b)  of  this 
section  from  the  computation  in 
paragraph  (a)  of  this  section  and 
rounding  to  the  nearest  one-tenth  cent: 

(a)  Multiply  0.138  times  the  monthly 
average  Chicago  Mercantile  Exchange 
Grade  A  (92-score)  butter  price  as 
reported  by  the  Dairy  Division; 

(b)  Multiply  0.0028  times  the  average 
price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month. 

2.  Section  1135.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 135.50  Class  and  component  prices. 
***** 

(b)  Class  II  price.  The  Class  11  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

3.  Section  1135.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)”  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

§  1 135.51  Basic  formula  prices. 
***** 

4.  Section  1135.53  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (b),  and  redesignating 
paragraph  (c)  as  paragraph  |b).  to  read 
as  follows: 

§  1 135.53  Announcement  of  class  and 
component  prices. 

***** 

(a)  On  or  before  the  5th  day  of  each 
month,  the  Class  I  price  and  the  Class 

II  price  for  the  following  month,  and  the 
Class  III  and  Class  IIl-A  prices  for  the 
preceding  month. 

***** 

PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

■§1137.19  [Removed  and  Reserved] 

1.  Section  1137.19  is  removed  and 
reserved. 

2.  Section  1137.50  is  amended  by- 
revising  paragraph  (b)  to  read  as  follows: 

§  1 1 37.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

§1137.51  [Removed] 

3.  Section  1137.51a  is  removed. 


4.  Section  1137.53  is  revised  to  read 
as  follows: 

§  1137.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  1  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month. 

PART  1138— MILK  IN  THE  NEW 
MEXICO-WEST  TEXAS  MARKETING 
AREA 

1 138.20  [Removed  and  Reserved] 

1.  Section  1138.20  is  removed  and 
reserved. 

2.  Section  1138.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 138.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30 

***** 

§  1 1 38.52  [Removed  and  Reserved] 

3.  Section  1138.52  is  removed  and 
reserved. 

4.  Section  1138.54  is  revised  to  read 
as  follows: 

§  1 138.54  Announcement  of  class  prices. 

The  market  administrator  shall 
amiounce  publicly  on  or  before  theTifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  price  for  the  preceding  month. 

PART  1139— MILK  IN  THE  GREAT 
BASIN  MARKETING  AREA 

§  1 1 39.1 9  [Removed  and  Reserved] 

1.  Section  1139.19  is  removed  and 
reserved. 

2.  Section  1139.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follow  s: 

§  1 139.50  Class  prices  and  component 
prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
.  shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

3.  Section  1139.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)”  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

§  1 1 39.51  Basic  formula  price. 
***** 

4.  Section  1139.53  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (b),  and  redesignating 
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paragraph  (c)  as  paragraph  (b),  to  read 
as  follows: 

§  1 1 39.53  Announcement  of  class  and 
component  prices. 

***** 

(a)  The  5th  day  of  each  month,  the 
Class  I  price  and  the  Class  II  price  for 
the  following  month. 
***** 

Dated:  August  22, 1994. 

Lon  Hatamiya, 

Administrator. 

IFR  Doc.  94-20990  Filed  8-25-94;  8:45  am] 

BILUNG  CODE  3410-024> 

7CFR  Part  1036 

[DA-94-20] 

Milk  in  the  Eastern  Ohio-Western 
Pennsylvania  Marketing  Area; 

Proposed  Temporary  Revision  of 
Certain  Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  temporary  revision  of 
rule. 

SUMMARY:  This  document  invites  written 
coniments  on  a  proposal  to  revise  the 
supply  plant  shipping  standards  under 
the  Eastern  Ohio-Western  Pennsylvania 
order  for  the  months  of  September  1994 
through  February  1995.  The  proposal 
would  reduce  shipping  percentages  for 
pool  supply  plants  by  10  percentage 
points  for  each  month  during  the 
requested  period.  The  temporary 
revision  was  requested  by  Brewster 
Dairy,  Inc.,  a  proprietary  handler  who 
operates  a  pool  supply  plant.  The 
handler  contends  that  the  action  is 
necessary  to  prevent  inefficient  and 
uneconomic  mov'ements  of  milk. 

OATES:  Comments  are  due  no  later  than 
September  2, 1994. 

ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
room  2971,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  room  2971, 
South  Building.  P.O.  Box  96456, 
Washington,  DC  20090-6456  (202)  720- 
2357. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 


not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 

The  Act  provides  that  the  district  court' 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  and  the 
provisions  of  §  1036.7(f)  of  the  order,  the 
temporary  revision  of  certain  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Eastern  Ohio-Western 
Pennsylvania  marketing  area  is  being 
considered  for  the  months  of  September 
1, 1994,  through  February  28, 1995. 

All  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  USDA/ AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  room  2971,  South  Building, 

P.O.  Box  96456,  Washington,  DC  20090- 
6456  by  the  7th  day  after  publication  of 
this  notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
7  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 


the  required  procedures  and  include 
September  1994  in  the  temporary 
revision  period. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  provisions  proposed  to  be  revised 
are  the  supply  plant  shipping 
percentages  for  the  months  of 
September  1994  through  February  1995. 
The  proposed  action  would  reduce  the 
amount  of  milk  that  supply  plants  must 
ship  to  pool  distributing  plants  by  10 
percentage  points. 

Currently,  the  order  provides  that  for 
a  supply  plant  to  be  considered  a  pool 
plant,  a  minimum  percentage  of  the 
total  quantity  of  milk  received  at  the 
supply  plant  must  be  transferred  or 
diverted  to  and  physically  received  at 
pool  distributing  plants  regulated  under 
the  order.  The  minimum  percentages 
are:  40  percent  for  September,  October, 
and  November;  30  percent  for 
December;  and  35  percent  for  January 
and  February. 

The  Eastern  Ohio-Western 
Pennsylvania  order  provides  that  the 
Director  of  the  Dairy  Division  may 
increase  or  decrease  the  percentage 
delivery  requirement  by  up  to  10 
percentage  points  if  the  Director  finds 
that  such  revision  is  necessary  to  obtain 
needed  shipments  or  to  prevent 
uneconomic  shipments. 

The  revision  was  requested  by 
Brewster  Dairy,  Inc.  (Brewster),  a 
proprietary  handler  who  operates  a  pool 
supply  plant  regulated  under  the  order. 
Brewster  contends  that  in  Fall  1993  the 
plant  was  unable  to  accept  surplus 
distributing  plant  milk  associated  with 
Order  36  and  still  meet  supply  plant 
qualifications.  Consequently,  milk  from 
a  distributing  plant  located  10  miles 
from  Brewster  had  to  be  diverted  to  a 
manufacturing  facility  92  miles  away. 

At  the  same  time,  Brewster  had  to 
procure  surplus  milk  fhjm  greater 
distances  to  fulfill  manufacturing 
"obligations.  Brewster  contends  that  this 
situation  represents  inequitable  and 
inefficient  movements  of  milk  for  both 
supply  and  distributing  plants, 
undertaken  to  meet  order  shipping 
requirements.  Brewster  asserts  that  the 
same  inequitable  and  inefficient 
movements  of  milk  are  expected  again 
for  Fall  1994.  Thus,  Brewster  contends, 
a  reduction  of  supply  plant  shipping 
percentages  is  necessary  to  prevent 
uneconomic  and  inefficient  shipments 
of  milk. 

In  view  of  the  current  supply  and 
demand  relationship,  it  may  be 
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necessary  to  reduce  the  supply  plant 
shipping  percentage  requirements  as 
proposed  to  provide  for  the  efficient  and 
economic  marketing  of  milk  during  the 
months  of  September  1, 1994,  through 
February  28, 1994. 

List  of  Subjects  in  7  CFR  Part  1036 
Milk  marketing  orders. 

PART  1036-[AMENDED1 

The  authority  citation  for  7  CFR  Part 
1036  continues  to  read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Dated:  August  22, 1994. 

Silvio  Capponi,  Jr., 

Deputy  Director,  Dairy  Division. 

|FR  Doc.  94-21080  Filed  8-25-94;  8:45  ami 
BILLING  CODE  3410-02-P 


Food  Safety  and  Inspection  Service 

9  CFR  Part  381 
[Docket  No.  94-022N] 

Use  of  the  Term  “Fresh”  on  the 
Labeling  of  Raw  Poultry  Products; 
Notice  of  Public  Hearings 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  hearings. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
three  public  hearings  on  the  use  of  the 
term  "fresh”  on  the  labeling  of  raw 
poultry  products.  These  hearings  will 
provide  an  opportunity  for  interested 
persons  to  present  their  views  on  the 
term  "fresh”  as  used  on  the  labeling  of 
raw  poultry  products,  and  will  assist 
FSIS  in  developing  policy. 

DATES:  The  public  hearings  will  be  held 
on  September  12, 16,  and  20, 1994,  from 
9  a.m.  to  4  p.m.  Written  notices  of 
participation  in  the  hearings  should  be 
filed  by  September  6, 1994. 

ADDRESSES:  The  public  hearings  will  be 
held  at  the  following  locations; 
September  12:  Holiday  Inn  Hollidome, 
1612  Sisk  Road,  Modesto,  CA 
September  16:  Radisson  Hotel,  165 
Courtland  Street,  Atlanta,  GA 
September  20:  Loews  L’Enfant  Plaza 
Hotel,  480  L’Enfant  Plaza  SW., 

I  Washington,  DC. 

Transcripts  of  the  public  hearings  and 
copies  of  data  and  information 
submitted  during  the  hearings  will  be 
available  for  review  at  the  office  of  the 
FSIS  Docket  Clerk,  Room  3171,  South 
Building,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC.,  under  Docket  Number 
94-022N. 


FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Edwards,  Director,  Product 
Assessment  Division,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  254-2565. 

SUPPLEMENTARY  INFORMATION:  The 
Poultry  Products  Inspection  Act  (PPIA) 

(21  U.S.C.  451  et  seq.)  authorizes  the 
Secretary  of  Agriculture  to  establish  and 
maintain  an  inspection  program 
designed  to  assure  consumers  that 
poultry  and  poultry  products 
distributed  in  commerce  or  within 
designated  States  are  wholesome,  not 
adulterated,  and  are  properly  marked, 
labeled,  and  packaged.  Under  this 
authority,  FSIS  regulates  the  labeling  of 
poultry  and  poultry  products  and  has 
established  a  policy  on  the  use  of  the 
term  "fresh”  on  the  labeling  of  poultry 
products.  The  current  U.S.  Department 
of  Agriculture  (USDA)  policy  permits 
poultry  kept  at  or  below  40°  F  and  above 
0°  F  to  be  labeled  as  “fresh.”  This  policy 
is  based  on  Federal  regulations  that  set 
temperatures,  and  chilling  and  freezing 
procedures  for  poultry  products,  and  the 
labeling  of  such  products. 

The  State  of  California  enacted  a  State 
law  (Section  26661  of  the  California 
Food  and  Agriculture  Code)  restricting 
the  use  of  the  term  “fresh”  on  the  labels 
of  poultry  that  has  ever  been  kept  at  or 
below  25°  F.  Three  trade  organizations 
filed  suit  to  prevent  enforcement  of  the 
California  law,  claiming,  among  other 
things,  that  it  was  preempted  by  the 
PPIA.  Federal  preemption  authority 
granted  in  the  PPIA  prohibits  States 
from  imposing  requirements  on  the 
labeling  of  poultry  products  that  are  in 
addition  to,  or  different  than.  Federal 
labeling  requirements.  On  April  8, 1994, 
a  United  States  District  Judge  ruled  that 
the  labeling  provision  in  the  California 
law  was  preempted  by  Federal  law  and 
permanently  enjoined  the  State  from 
enforcing  its  law.  The  USDA,  at  the 
judge’s  request,  filed  an  amicus  curiae 
brief  on  the  Federal  preemption  issue.  A 
Federal  appellate  court,  which  heard 
argument  on  the  appeal,  has  not  yet 
ruled. 

As  a  result  of  issues  raised  by  the 
California  law  and  the  litigation,  the 
Secretary  of  Agriculture  directed  FSIS  to 
reexamine  its  policy  for  the  use  of  the 
term  "fresh”  on  the  labeling  of  raw 
poultry  products.  The  Secretary  stated 
that  the  current  labeling  policy  in  this 
area  should  be  reexamined  to  ensure 
that  it  "is  reasonable  and  meets  today’s 
consumer  expectations.”  The  Secretary 
also  directed  FSIS  to  “make  sure  that 
any  policy  change  does  not  open  the 
door  to  problems  like  the  growth  of 


bacteria  that  could  cause  foodbome 
illness.” 

FSIS  is  actively  pursuing  the 
Secretary’s  objective  to  consider  both 
the  scientific  bases  for  the  policy  and 
the  consumer’s  expectations  and 
perceptions  of  the  term  “fresh”  as 
applied  to  raw  poultry.  To  ensure  that 
consumers,  as  well  as  all  other 
interested  parties,  have  a  voice  in 
establishing  the  Department’s  “fresh” 
policy,  FSIS  is  holding  three  public 
hearings.  These  hearings  will  provide 
consumers,  processors,  producers, 
industry.  State  and  local  government 
officials,  health  officials,  and  all  other 
interested  parties  the  opportunity  to 
present  oral  and  written  views  on  this 
issue. 

FSIS  has  scheduled  1-day  public 
hearings  at  Modesto,  CA;  Atlanta,  GA; 
and  Washington,  DC  (see  locations  and 
schedules  under  “DATES”  and 
“ADDRESSES”  above).  Jhese  public 
hearings  will  focus  on  specific  issues 
regarding  the  industry’s  practices  and 
controls,  and  consumer  expectations 
and  perceptions  of  the  term  “fresh”  on 
the  labeling  of  raw  poultry.  Participants 
should  be  prepared  to  respond  to  those 
issues  which  are  identified  below. 
Participants  may  comment  on  other 
issues  relating  to  the  labeling  of  poultry 
as  “fresh”  that  have  not  been  identified 
by  FSIS. 

Industry’s  Practices  and  Controls 

1.  What  are  the  current  practices  and 
controls  used  by  industry  (e.g., 
processors,  wholesalers)  for  packaging 
storing,  and  transporting  raw  poultry 
products  labeled  as  or  to  be  labeled  as 
"fresh”? 

2.  What  are  the  current  practices  and 
controls  used  by  retailers  for  packaging, 
storing,  and  handling  raw  poultry 
products  labeled  as  or  to  be  labeled  as 
"fresh”? 

3.  Typically,  how  much  time  elapses 
between  slaughter  and  the  sale  to 
consumers  of  raw  poultry  products 
labeled  as  "fresh”? 

Consumer  Expectations/Perceptions 

1.  What  is  the  consumer’s  expectation 
when  purchasing  “fresh”  poultry? 

2.  Do  consumers  consider  previously 
frozen  poultry  to  be  “fresh’7 

3.  Would  it  be  useful  to  consumers  to 
have  an  informative  statement,  such  as 
“previously  frozen  for  your  protection,” 
on  the  labeling  of  poultry  products  that 
have  been  previously  frozen? 

4.  What  quality  characteristics  (e.g., 
tenderness,  appearance,  etc.)  do 
consumers  associate  with  the  term 
“fresh”? 

5.  What  are  the  sensory  differences 
(e.g.,  taste,  texture,  etc.),  if  any,  between 
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frozen  poultry  and  poultry  which  has 
never  been  frozen? 

6.  Would  it  be  useful  to  consumers  to 
combine  the  term  “fresh”  with  other 
descriptive  terms  {e.g.,  “fresh  chilled," 
“fresh  deep-chilled,”  “cryo-fresh,”  ' 
“fresh  frozen,”  or  “fresh-super  chilled”) 
on  the  labeling  of  poultry  products  that 
have  been  held  at  temperatures  slightly 
above  0®F? 

The  presiding  officer  at  the  three 
hearings  will  be  the  FSIS  Deputy 
Administrator  for  Regulatory  Programs. 
The  presiding  officer  will  be 
accompanied  by  a  panel  of  FSIS 
employees  with  relevant  expertise  on 
the  issues. 

Persons  who  wish  to  participate  are 
requested  to  submit  a  WTitten  request  to 
Mr.  Charles  R.  Edwards,  Director, 

Product  Assessment  Division, 

Regulatory  Programs,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250.  The 
WTitten  request  should  contain  the 
name,  address,  telephone  number, 
facsimile  number,  affiliation  {if 
applicable)  of  the  participant,  location 
of  hearing  where  participation  is 
requested,  and  a  brief  summary  of  the 
presentation.  FSIS  asks  groups  that  have 
similar  interests  to  consolidate  their 
comments.  FSIS  will  allocate  the  time  ' 
available  for  the  hearings  among  the 
persons  who  have  properly  submitted  a 
request  for  participation.  If  time 
permits,  FSIS  may  allow  other 
interested  persons  attending  the 
hearings  who  did  not  submit  a  request 
for  participation,  in  advance,  to  make  an 
oral  presentation  prior  to  the  conclusion 
of  the  hearings.  FSIS  hopes  that  a  broad 
spectrum  of  the  private  and  public 
sectors  will  participate  in  these 
hearings. 

FSIS  will  schedule  each  appearance 
after  reviewing  the  notices  of 
participation  and  accompanying 
information,  and  notify  each  participant 
by  mail,  telephone,  or  FAX  of  when  the 
time  allotted  to  the  person’s  oral 
presentation  is  scheduled  to  begin. 
Piesentations  will  be  limited  to  5  to  10 
minutes  depending  on  the  number  of 
participants.  The  hearing  schedule  will 
be  available  at  the  hearing,  and,  after  the 
hearing,  it  will  be  placed  on  file  with 
the  Do^et  Clerk  (address  above)  under 
Docket  Number  94-022N. 

FSIS  is  holding  these  public  hearings 
to  gather  information  and  opinions  on 
the  use  of  the  term  “fresh”  as  applied 
to  raw  poultry  and  how  it  is  currently 
perceived  when  used  on  the  labeling  of 
raw  poultry  products.  FSIS  will  use  this 
information  to  determine  if  and  how  the 
Department’s  current  policy  on  “fresh” 
should  be  changed. 


Done  at  Washington.  DC,  on:  August  23. 
1994. 

Michael  R.  Taylor, 

Administrator,  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  94-21159  Filed  8-25-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Economics  Analysis 

15CFR  Part  806 

[Docket  No.  940828-4228] 

RIN  0691-AA22 

Direct  Investment  Surveys:  BE-10, 
Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad — 1994 

AGENCY:  Bureau  of  Economic  Analysis, 
Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Section  4(b)  of  the 
International  Investment  and  Trade  in 
Services  Survey  Act  requires  that  a 
benchmark  survey  of  U.S.  direct 
investment  abroad  be  conducted 
covering  1982, 1989,  and  every  fifth 
year  thereafter.  These  proposed  rules  set 
forth  reporting  requirements  for  the 
survey  covering  1994  and  replace  the 
rules  for  the  last  benchmark  survey 
covering  1989.  The  major  change  in  the 
reporting  requirements  to  be 
implemented  in  these  proposed  rules  is 
the  raising  of  the  exemption  level  for 
determining  whether  a  long  form  or  a 
short  form  must  be  filed  for  nonbank 
foreign  affiliates  of  nonbank  U.S.  parent 
companies. 

DATES:  Comments  on  these  proposed 
rules  will  receive  consideration  if 
submitted  in  writing  on  or  before 
October  11, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  or 
hand  delivered  to  Shipping  and 
Receiving,  Section  M-lOO,  1441  L 
Street,  NW.,  Washington,  DC  20005. 
Comments  will  be  available  for  public 
inspection  in  Room  7006, 1441  L  Street, 
NW.,  between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  L.  Barker,  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone (202) 606-9800. 

SUPPLEMENTARY  INFORMATION:  These 
proposed  rules  set  forth  the  reporting 
requirements  for  the  BE-10,  Benchmark 


Survey  of  U.S.  Direct  Investment 
Abroad — 1994.  This  surv-ey  is  to  be 
conducted  by  the  Bureau  of  Economic 
Analysis,  U.S.  Department  of 
Commerce,  under  the  International 
Investment  and  Trade  in  Services 
Survey  Act  (Pub.  L.  94—472,  90  Stat. 

2059,  22  U.S.C.  3101-3108,  as  amended) 
hereinafter,  “the  Act.”  Section  4(b)  of 
the  Act,  as  amended,  requires  that  with 
respect  to  United  States  direct 
investment  abroad,  the  President  shall 
conduct  a  benchmark  survey  covering 
year  1982,  a  benchmark  surv'ey  covering 
year  1989,  and  benchmark  surveys 
covering  every  fifth  year  thereafter.  In 
conducting  surveys  pursuant  to  this 
subsection,  the  President  shall,  among 
other  things  and  to  the  extent  he 
determines  necessary  and  feasible — 

(1)  identify  the  location,  nature,  and 
magnitude  of,  and  changes  in  total 
investment  by  an  parent  in  each  of  its 
affiliates  and  the  financial  transactions 
between  any  parent  and  each  of  its 
affiliates; 

(2)  obtain  (A)  information  on  the 
balance  sheet  of  parents  and  affiliates 
and  related  financial  data,  (B)  income 
statements,  including  the  gross  sales  by 
primary  line  of  business  (with  as  much 
product  line  detail  as  is  necessary  and 
feasible)  of  parents  and  affiliates  in  each 
country  in  which  they  have  significant 
operations;  and  (C)  related  information 
regarding  trade,  including  trade  in  both 
goods  and  services,  between  a  parent 
and  each  of  its  affiliates  and  between 
each  parent  or  affiliate  and  any  other 
person; 

(3)  collect  employment  data  showing 
both  the  number  of  United  States  and 
foreign  employees  of  each  parent  and 
affiliate  and  the  levels  of  compensation, 
by  country,  industry,  and  skill  level; 

(4)  obtain  information  on  tax 
payments  by  parents  and  affiliates  by 
country;  and 

(5)  determine,  by  industry  and 
country,  the  total  dollar  amount  of 
research  and  development  expenditures 
by  each  parent  and  affiliate,  pa>TOents 
or  other  compensation  for  the  transfer  of 
technology  between  parents  and  their 
affiliates,  and  payments  or  other 
compensation  received  by  parents  or 
affiliates  from  the  transfer  of  technology 
to  other  persons. 

The  responsibility  for  conducting 
benchmark  surveys  of  U.S.  direct 
investment  abroad  has  been  delegated 
by  the  President  to  the  Secreteury  of 
Commerce,  who  has  redelegated  by  the 
President  to  the  Secretary  of  Commerce, 
who  has  redelegated  it  to  the  Bureau  of 
Economic  Analysis  (BEA). 

The  benchmark  surveys  are  BEA’s 
censuses,  intended  to  cover  the  universe 
of  U.S.  direct  investment  abroad  in 
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value  terms.  U.S.  direct  investment 
abroad  is  defined  as  the  ownership  or 
control,  directly  or  indirectly,  by  one 
U.S.  person  of  10  percent  or  more  of  the 
voting  securities  of  an  incorporated 
foreign  business  enterprise  or  an 
equivalent  interest  in  an  unincorporated 
foreign  business  enterprise,  including  a 
branch. 

The  purpose  of  he  benchmark  survey 
is  to  obtain  comprehensive  data  on  the 
overall  operations  of  U.S.  parent 
companies  and  their  foreign  affiliates, 
and  on  positions  and  transactions 
between  them.  The  survey  is  mandated 
by  Congress  to  provide  a  factual 
framework  for  addressing  the  concerns 
of  policymakers  and  the  general  public 
about  the  effects  of  direct  investment 
abroad  on  the  U.S.  and  foreign 
economies.  The  data  from  the  survey  are 
needed  to  record  the  size  of  U.S.  direct 
investment  abroad,  measure  changes  in 
such  investment,  and  assess  its  impact. 
The  data  will  provide  benchmarks  for 
deriving  current  universe  estimates  of 
direct  investment  from  sample  data 
collected  in  other  BEA  surveys  in 
nonbenchmark  years.  In  particular,  they 
wilt  serve  as  benchmarks  for  the 
quarterly  direct  investment  estimates 
included  in  the  U.S.  international 
transactions  and  the  national  income 
and  product  accounts,  and  for  annual 
estimates  of  the  U.S.  direct  investment 
position  abroad  and  of  the  operations  of 
U.S.  parent  companies  and  their  foreign 
affiliates. 

The  benchmark  surveys  are  the  most 
comprehensive  of  BEA’s  surveys  in 
terms  of  subject  matter  in  order  that 
they  obtain  the  detailed  information  on 
U.S.  direct  investment  abroad  needed 
for  policy  purposes.  As  specified  in  the 
Act,  policy  areas  of  particular  interest 
include,  among  other  things,  trade  in 
both  goods  and  services,  employment 
and  employment  compensation,  taxes, 
and  technology. 

As  proposed,  the  survey  will  consist 
of  an  instruction  booklet,  a  claim  for  not 
filing  the  BE-10,  and  the  following 
report  forms: 

1.  Form  BE-lOAior  reporting  by  a 
U.S.  Reporter  that  is  not  a  bank; 

2.  Form  BE-lOA  BANK  for  reporting 
by  a  U.S.  Reporter  that  is  a  bank; 

3.  Form  BE-IOB(LF)  (Long  Form)  for 
reporting  nonbank  foreign  affiliates  of 
nonbank  U.S.  parents  with  assets,  sales, 
or  net  income  greater  than  $50  million 
(positive  or  negative); 

4.  Form  BE-IOB(SF)  (Short  Form)  for 
reporting  nonbank  foreign  affiliates  of 
nonbank  U.S.  parents  with  assets,  sales, 
or  net  income  greater  than  $3  million, 
but  not  greater  than  $50  million 
(positive  or  negative);  and 


5.  Form  BE-lOB  BANK  for  reporting 
foreign  affiliates  that  are  banks  with 
assets,  sales,  or  net  income  greater  than 
$3  million  (positive  or  negative). 

Although  the  proposed  survey  is 
intended  to  cover  the  universe  of  U.S. 
direct  investment  abroad,  in  order  to 
minimize  the  reporting  burden,  foreign 
affiliates  with  assets,  sales,  and  net 
income  each  to  or  less  than  $3  million 
(Positive  or  negative)  are  exempt  from 
being  reported  on  Form  BE-IOB(SF)  or 
BE-lOB  BANK  (but  must  be  listed  on 
Form  BE-lOA  SUPPLEMENT  or  BE- 
lOA  BANK  SUPPLEMENT). 

In  designing  the  survey,  BE.A  made 
substantial  efforts  to  consult  with  data 
users  outside  the  Bureau  and  survey 
respondents  to  obtain  their  views  on  the 
proposed  benchmark  survey,  including 
the  availability  and  need  for  the  data, 
the  data  items  to  be  reported,  and  the 
clarity  of  instructions.The  proposed 
draft  incorporates  comments  received 
from  users  and  respondents.  In  reaching 
decisions  on  what  questions  to  include 
in  the  survey,  BEA  considered  the 
Government’s  need  for  the  data,  the 
burden  imposed  on  respondents,  the 
quality  of  the  likely  responses  (e.g., 
whether  the  data  are  readily  available 
on  respondents’  books),  and  BEA’s 
experience  in  previous  benchmark 
surveys. 

The  major  change  from  the  last  (1989) 
survey  to  the  1994  survey  that  is 
reflected  in  these  proposed  rules  is  the 
raising,  from  $15  million  to  $50  million, 
of  the  exemption  level  for  reporting 
foreign  affiliates  on  the  more  complex 
long  form.  In  the  1994  survey,  nonbank 
foreign  affiliates  for  which  assets,  sales, 
or  net  income  is  greater  than  $50 
million  (positive  or  negative)  will  be 
required  to  be  reported  on  Form  BE- 
lOB(LF)  (Long  Form);  nonbank  foreign 
affiliates  for  w  hich  assets,  sales,  or  net 
income  is  greater  than  $3  million 
(positive  or  negative),  but  for  which  no 
one  of  these  items  is  greater  than  $50 
million  (positive  or  negative),  will  be 
required  to  be  reported  on  Form  BE- 
lOB(SF)  (Short  Form).  In  the  1989 
benchmark  survey,  the  long-form 
exemption  level  was  $15  million.  This 
proposed  change  means  that 
approximately  6,000  foreign  affiliates 
that  previously  would  have  been 
reported  on  the  long  form  will  now  be 
reported  instead  on  the  short  form,  thus 
reducing  both  reporting  and  editing 
burden  from  what  it  would  otherwise 
have  been. 

Other  proposed  changes  in  the  survey 
from  1989  to  1994  include  revision  of 
the  instructions — primarily  for  purposes 
of  clarification — and  modification, 
addition,  deletion,  or  combination  of 


some  items  on  the  forms.  These  changes 
do  not  require  changes  to  the  rules. 

A  copy  of  the  proposed  survey  forms 
may  be  obtained  from:  Office  of  the 
Chief,  Direct  Investment  Abroad  Branch. 
International  Investment  Division  (BE- 
69(A)),  Bureau  of  Economic  Analysis, 

U.S.  Department  of  Commerce, 
Washington.  DC  20230;  phone  (202) 
606-5566. 

Executive  Order  12612 

These  proposed  rules  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  E.O. 

12612. 

Executive  Order  12866 
These  proposed  rules  have  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Paperwork  Reduction  Act 

These  proposed  rules  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 
A  request  for  review  of  the  forms  has 
been  submitted  to  the  Office  of 
Management  a.nd  Budget  under  section 
3504(h)  of  the  Paperwork  Reduction 
Act. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  14  to  8,500  hours  per 
response,  with  an  average  of  159.4  hours 
per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  fi^m  the 
public  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information  should  be  addressed  to: 
Director,  Bureau  of  Economic  Analysis 
(BE-1),  U.S.  Department  of  Commerce. 
Washington,  DC  20230;  and  to  the 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Department  of 
Commerce. 

Regulatory  Flexibility  Act 
The  General  Counsel,  Department  of 
Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  under  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  the  proposed  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  exemption  level  is  set  in  terms  of 
the  size  of  a  U.S.  company’s  foreign 
affiliates.  If  an  affiliate  is  owned  10 
percent  or  more  by  the  U.S.  company 
and  has  assets,  sales,  or  net  income 
greater  than  $3  million  (positive  or 
negative),  it  must  be  reported.  Usually. 
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the  U.S.  parent  company  (the  one 
required  to  file  the  report)  is  many  times' 
larger.  Also,  to  minimize  the  reporting 
burden  on  smaller  U.S.  businesses, 
nonbank  foreign  affiliates  with  assets, 
sales,  and  net  income  all  below  .$50 
million  will  be  reported  on  the 
abbreviated  BE-IOB(SF),  or  short  form, 
rather  than  the  BE-IOB(LF),  or  long 
form. 

List  of  Subjects  in  15  CFR  Part  806 

Balance  of  payments,  Economic 
statistics,  U.S.  investment  abroad. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated;  August  5, 1994. 

Carol  S.  Carson, 

Director,  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  proposes  to  amend  15 
CFR  Part  806  as  follows: 

PART  80&-DIRECT  INVESTMENT 
SURVEYS 

1.  The  authority  citation  for  15  CFR 
Part  806  continues  to  read  as  follows: 

Authority;  5  U.S.C.  301;  22  U.S.C.  3101- 
3108;  and  E.O.  11961  (3  CFR,  1977  Comp., 
p.  86),  as  amended  by  E.O.  12013  (3  CFR, 

1977  Comp.,  p.  147).  E.O.  12318  (3  CFR,  1981 
Comp.,  p.  173),  and  E.O.  12518  (3  CFR,  1985 
Comp.,  p.  348). 

2.  Section  806.16  is  revised  to  read  as 
follows: 

§806.16  Rules  and  regulations  for  BE-10, 
Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad — 1994. 

A  BE-10,  Benchmark  Survey  of  U.S. 
Direct  Investment  Abroad  will  be 
conducted  covering  1994.  All  legal 
authorities,  provisions,  definitions,  and 
requirements  contained  in  §§806.1 
through  806.13  and  §  806.14  (a)  through 
(d)  are  applicable  to  this  survey. 

Specific  additional  rales  and  regulations 
for  the  BE-10  survey  are  given  in 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  Response  required.  A  response  is 
required  fi:om  persons  subject  to  the 
reporting  requirements  of  the  BE-10, 
Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad — 1994,  contained 
herein,  whether  or  not  they  are 
contacted  by  BEA.  Also,  a  person,  or 
their  agent,  who  is  contacted  by  BEA 
about  reporting  in  this  survey,  either  by 
sending  them  a  report  form  or  by 
wTitten  inquiry,  must  respond  in  writing 
pursuant  to  §  806.4.  They  may  respond 
by: 

(1)  Certifying  in  writing,  within  30 
days  of  being  contacted  by  BEA,  to  the 
fact  that  the  person  had  no  direct 
investment  within  the  purview  of  the 


reporting  requirements  of  the  BE-10 
survey; 

(2)  Completing  and  returning  the 
"BE-10  Claim  for  Not  Filing”  within  30 
days  of  receipt  of  the  BE-10  survey 
report  forms;  or 

(3)  Filing  the  properly  completed  BE- 
10  report  (comprising  Form  BE-lOA  or 
BE-lOA  BANK  and  Forms  BE-IOB(LF), 
BE-IOB(SF)  and/or  BE-lOB  BANK)  bi- 
May  31, 1995,  or  June  30, 1995,  as 
required. 

(b)  Who  must  report.  (1)  A  BE-10 
report  is  required  of  any  U.S.  person 
that  had  a  foreign  affiliate — that  is,  that 
had  direct  or  indirect  ownership  or 
control  of  at  least  10  percent  of  the 
voting  stock  of  an  incorporated  foreign 
business  enterprise,  or  an  equivalent 
interest  in  an  unincorporated  foreign 
business  enterprise — at  any  time  during 
the  U.S.  person’s  1994  fiscal  year. 

(2)  If  the  U.S.  person  had  no  foreign 
affiliates  during  its  1994  fiscal  year,  a 
"BE-10  Claim  for  Not  filing”  must  be 
filed  within  30  days  of  receipt  of  the 
BE-10  survey  package;  no  other  forms 
in  the  survey  are  required.  If  the  U.S. 
person  had  any  foreign  affiliates  during 
its  1994  fiscal  year,  a  BE-10  report  is 
required  and  the  U.S.  person  is  a  U.S. 
Reporter  in  this  survey. . 

(^3)  Reports  are  required  even  though 
the  foreign  business  enterprise  was 
established,  acquired,  seized, 
liquidated,  sold,  expropriated,  or 
inactivated  during  the  U.S.  person’s 
1994  fiscal  year. 

(c)  Forms  for  nonbank  U.S.  Reporters 
and  foreign  affiliates.  (1)  Form  BE-lOA 
(Report  for  the  U.S.  Reporter).  A  BE- 
lOA  report  must  be  completed  by  a  U.S. 
Reporter  that  is  not  a  bank.  If  the  U.S. 
Reporter  is  a  corporation.  Form  BE-IO.A 
is  required  to  cover  the  fully 
consolidated  U.S.  domestic  business 
enterprise. 

(i)  If  a  nonbank  U.S.  Reporter  had  any 
foreign  affiliates,  whether  held  directly 
or  indirectly,  for  which  any  one  of  the 
following  three  items — total  assets,  sales 
or  gross  operating  revenues  excluding 
sales  taxes,  or  net  income  after 
provision  for  foreign  income  taxes — was 
greater  than  $3  million  (positive  or 
negative)  at  any  time  during  the 
affiliate’s  1994  fiscal  year,  Ae  U.S. 
Reporter  must  file  a  complete  Form  BE- 
lOA  and,  as  applicable,  a  BE-lOA 
SUPPLEMENT  listing  each,  if  any, 
exempt  foreign  affiliate.  It  must  also  file 
a  Form  BE-IOB(LF),  BE-IOB(SF),  or  BE- 
lOB  BANK,  as  appropriate,  for  each 
nonexempt  foreign  affiliate. 

(ii)  If  a  nonbarik  U.S.  Reporter  had  no 
foreign  affiliates  for  which  any  one  of 
the  three  items  listed  in  paragraph 
(c)(l)(i)  of  this  section  was  greater  than 
S3  million  (positive  or  negative)  at  any 


time  during  the  affiliate’s  1994  fiscal 
year,  then  only  items  1—4  of  Form  BE- 
lOA  and  the  BE-lOA  SUPPLEMENT, 
listing  all  exempt  foreign  affiliates,  must 
be  completed. 

(2)  Form  BE-IOB(LF)  or(SF)  (Report 
for  foreign  affiliate). 

(i)  A  BE-IOB(LF)  (Long  Form)  must  be 
filed  for  each  nonbank  foreign  affiliate 
of  a  nonbank  U.S.  Reporter,  whether 
held  directly  or  indirectly,  for  which 
any  one  of  the  three  items — total  assets, 
sales  or  gross  operating  revenues 
excluding  sales  taxes,  or  net  income 
after  provision  for  foreign  income 
taxes — was  greater  than  $50  million 
(positive  or  negative)  at  any  time  during 
the  affiliate’s  1994  fiscal  year. 

(ii)  A  BE-IOB(SF)  (Short  Form)  must 
be  filed. 

(A)  For  each  nonbank  foreign  affiliate 
of  a  nonbank  U.S.  Reporter,  whether 
held  directly  or  indirectly,  for  which 
any  one  of  the  three  items  listed  in 
(c)(2)(i)  above  was  greater  than  $3 
million,  but  for  which  no  one  of  these 
items  was  greater  than  $50  million 
(positive  or  negative),  at  any  time  during 
the  affiliate’s  1994  fiscal  year,  and 

(B)  For  each  nonbank  foreign  affiliate 
of  a  U.S.  bank  Reporter,  whether  held 
directly  or  indirectly,  for  which  any  one 
of  the  three  items  listed  in  (c)(2)(i)  above 
was  greater  than  $3  million  (positive  or 
negative)  at  any  time  during  the 
affiliate’s  1994  fiscal  year. 

(iii)  Notwithstanding  paragraphs 
(c)(2)(i)  and  (c)(2)(ii)  of  this  section,  a 
Form  BE-IOB(LF)  or  (SF)  must  be  filed 
for  a  foreign  affiliate  of  the  U.S.  Reporter 
that  owns  another  nonexempt  foreign 
affiliate  of  that  U.S.  Reporter,  even  if  the 
foreign  affiliate  parent  is  otherwise 
exempt,  i.e.,  a  form  BE-IOB(LF),  (SF),  or 
BANK  must  be  filed  for  all  affiliates 
upward  in  a  chain  of  ownership. 

(d)  Forms  for  U.S.  Reporters  and 
foreign  affiliates  that  are  banks  or  bank 
holding  companies. 

(1)  For  purposes  of  the  BE-10  survey, 
"banking”  covers  a  business  entity 
engaged  in  deposit  banking  or  closely 
related  functions,  including  commercial 
banks.  Edge  Act  corporations  engaged  in 
international  or  foreign  banking,  foreign 
branches  and  agencies  of  U.S.  banks 
whether  or  not  they  accept  deposits 
abroad,  savings  and  loans,  savings 
banks,  and  bank  holding  companies, 
i.e.,  holding  companies  for  which  over 
50  percent  of  their  total  income  is  from 
banks  that  they  hold.  If  the  bank  or  bank 
holding  company  is  part  of  a 
consolidated  business  enterprise  and 
the  gross  operating  revenues  from 
nonbanking  activities  of  this 
consolidated  entity  are  more  than  50  < 
percent  of  its  total  revenues,  then  the 
consolidated  entity  is  deemed  not  to  be 
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a  bank  even  if  banking  revenues  make 
up  the  largest  single  source  of  all 
revenues.  (Activities  of  subsidiaries  of  a 
bank  or  bank  holding  company  that  may 
not  be  banks  but  that  provide  support  to 
the  bank  parent  company,  such  as  real 
estate  subsidiaries  set  up  to  hold  the 
office  buildings  occupied  by  the  bank 
parent  company,  are  considered  bank 
activities.) 

(2)  Form  BE-lOA  BANK  (Report  for  a 
U.S.  Reporter  that  is  a  bank).  A  BE-lOA 
BANK  report  must  be  completed  by  a 
U.S.  Reporter  that  is  a  bank.  For 
purposes  of  filing  Form  BE-lOA  BANK, 
the  U.S.  Reporter  is  deemed  to  be  the 
fully  consolidated  U.S.  domestic 
business  enterprise  and  all  required  data 
on  the  form  shall  be  for  the  fully 
consolidated  domestic  entity. 

(i)  If  a  U.S.  bank  had  any  foreign 
affiliates  at  any  time  during  its  1994 
fiscal  year,  whether  a  bank  or  nonbank 
and  whether  held  directly  or  indirectly, 
for  which  anyone  of  the  three  items — 
total  assets,  sales  or  gross  operating 
revenues  excluding  sales  taxes,  or  net 
income  after  provision  for  foreign 
income  taxes — was  greater  than  $3 
million  (positive  or  negative)  at  any 
time  during  the  affiliate’s  1994  fiscal 
year,  the  U.S.  Reporter  must  file  a 
complete  Form  BE-lOA  BANK  and,  as 
applicable,  a  BE-lOA  BANK 
SUPPLEMENT  listing  each,  if  any, 
exempt  foreign  affiliate,  whether  bank 
or  nonbank.  It  must  also  file  a  Form  BE- 
lOB(SF)  for  each  nonexempt  nonbank 
foreign  affiliate  and  a  Form  BE-lOB 
BANK  for  each  nonexempt  foreign  bank 
affiliate. 

(ii)  If  the  U.S.  bank  Reporter  had  no 
foreign  affiliates  for  which  any  one  of 
the  three  items  listed  in  paragraph 
(d)(2)(i)  of  this  section  was  greater  than 
$3  million  (positive  or  negative)  at  any 
time  during  the  affiliate’s  1994  fiscal 
year,  then  only  items  1—4  of  Form  BE- 
lOA  BANK  and  the  BE-lOA  BANK 
SUPPLEMENT,  listing  all  exempt 
foreign  affiliates,  should  be  completed. 

(3)  Form  BE-lOB  BANK  (Report  for  a 
foreign  affiliate  that  is  a  bank). 

(i)  A  BE-lOB  BANK  report  must  be 
filed  for  each  foreign  bank  affiliate  of  a 
bank  or  nonbank  U.S.  Reporter,  whether 
directly  or  indirectly  held,  for  which 
any  one  of  the  three  items — ^total  assets, 
sales  or  gross  operating  revenues 
excluding  sales  taxes,  or  net  income 
after  provision  for  foreign  income 
taxes — was  greater  than  $3  million 
(positive  or  negative)  at  any  time  during 
the  affiliate’s  1994  fiscal  year. 

(ii)  Notwithstanding  paragraph 
(d)(3)(i)  of  this  section,  a  Form  BE-lOB 
BANK  must  be  filed  for  a  foreign  bank 
affiliate  of  the  U.S.  Reporter  that  owns 
another  nonexempt  foreign  affiliate  of 


that  U.S.  Reporter,  even  if  the  foreign 
affiliate  parent  is  otherwise  exempt,  i.e., 
a  Form  BE-IOB(LF),  (SF),  or  BANK 
must  be  filed  for  all  affiliates  upward  in 
a  chain  of  ownership.  However,  a  Form 
BE-lOB  BANK  is  not  required  to  be 
filed  for  a  foreign  bank  affiliate  in  which 
the  U.S.  Reporter  holds  only  an  indirect 
ownership  interest  of  50  percent  or  less 
and  that  does  not  own  a  reportable 
nonbank  foreign  affiliate,  but  the 
indirectly  owned  bank  affiliate  must  be 
listed  on  the  BE-lOA  BANK 
SUPPLEMENT. 

(e)  Due  date.  A  fully  completed  and 
certified  BE-10  repmrt  comprising  Form 
BE-lOA  or  lOA  BANK,  BE-lOA 
SUPPLEMENT  (as  required),  and 
Form(s)  BE-IOB(LF),  (SF),  or  BANK  (as 
required)  is  due  to  be  filed  with  BEA  not 
later  than  May  31, 1995  for  those  U.S. 
Reporters  filing  less  than  50,  and  June 
30, 1995  for  those  U.S.  Reporters  filing 
50  or  more.  Forms  BE-IOB(LF),  (SF),  or 
BANK. 

|FR  Doc.  94-20975  Filed  8-25-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

[Regulations  No.  16] 

RIN  0960-AD36 

Supplemental  Security  Income  For  the 
Aged,  Blind,  and  Disabled;  Income  and 
Resources;  Victims’  Compensation 
Payments  and  Relocation  Assistance 
Exclusions 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Proposed  rules. 

SUMMARY:  These  proposed  regulations 
will  exclude  from  income  and  resources 
under  the  supplemental  security  income 
(SSI)  program,  payments  received  by  an 
individual  (or  spouse)  from  a  fund 
established  by  a  State  to  aid  victims  of 
crime  and  certain  relocation  assistance 
received  firom  a  State  or  local 
govermnent.  These  amendments  are 
being  proposed  in  order  to  reflect 
sections  5031  and  5035  of  the  Social 
Security  Act. 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  October  25, 1994. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.0,  Box  1585,  Baltimore,  MD 


21235,  sent  by  telefax  to  (410)  966- 
0869,  or  delivered  to  the  Office  of 
Regulations.  Social  Security 
Administration,  3-B-l  Operations 
Building.  6401  Security  ^ulevard, 
Baltimore,  MD  21235,  between  8:00  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  J.  Short,  Legal  Assistant,  3-B-l 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-6243. 

SUPPLEMENTARY  INFORMATION:  Section 
1612(b)  of  the  Social  Security  Act  (the 
Act),  as  amended  by  sections  5031  and 
5035  of  Pub.  L.  101-508,  effective  May 
1, 1991,  excludes  from  income  under 
the  SSI  program  payments  received  by 
an  individual  (or  spouse)  from  a  fund 
established  by  a  State  to  aid  victims  of 
crime,  and  relocation  assistance 
provided  by  a  State  or  local  government 
which  is  comparable  to  assistance 
provided  under  title  II  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970. 
Sections  5031  and  5035  also  amended 
section  1613(a)  of  the  Act  to  exclude 
these  payments  and  assistance  from 
resources  for  a  period  of  9  months 
beginning  with  the  month  following  the 
month  in  which  they  are  received. 
However,  with  resp^  to  victims’ 
compensation  payments  under  section 
5031,  the  resource  exclusion  applies  to 
the  extent  that  the  payments  were  made 
as  compensation  for  expenses  incurred 
or  losses  suffered  as  a  result  of  a  crime. 
In  addition,  section  5031  amended 
section  1631(a)  of  the  Act  to  provide 
that  benefits  under  title  XVI  shall  not  be 
denied  to  any  individual  solely  by 
reason  of  the  refusal  of  the  individual  to 
accept  an  amount  offered  as 
compensation  for  a  crime  of  which  the 
individual  was  a  victim.  Section  13732 
of  Public  Law  103-66  (the  Omnibus 
Budget  Reconciliation  Act  of  1993) 
amended  section  5035  of  Pub.  L.  101- 
508  by  making  permanent  the  exclusion 
of  relocation  assistance  which  originally 
was  set  to  expire  on  April  30, 1994. 

These  proposed  regulations  would 
amend  §§  416.210(b),  416.1124,  and 
416.1210  and  create  new  §§416.1229 
and  416.1239  to  reflect  these  statutory 
changes.  These  proposed  rules  would 
also  amend  §416.1161  to  apply  these 
same  income  exclusions  when  victims’ 
compensation  payments  and  State  and 
local  government  relocation  assistance 
are  received  by  the  ineligible  spouse  or 
ineligible  parent  of  an  eligible 
individual  or  child  in  order  that  the 
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deeming  rules  not  reduce  the  SSI 
payment  of,  or  render  ineligible,  the 
individual  or  child.  The  proposed 
amendments  to  §  416.1210  would  result 
in  the  application  of  the  resource 
exclusions  to  these  deemors.  Not  to 
'ipply  the  exclusions  in  such  cases 
could  thwart  the  Congressional  intent 
underlying  sections  5031  and  5035  that 
State  victims’  compensation  payments 
and  relocation  assistance  not  be  treated 
as  income  and  resources  and  thus  not 
adversely  affect  SSI  eligibility.  For  this 
same  reason,  the  proposed  resource 
exclusions  would  apply  to  victims’ 
compensation  payments  and  relocation 
assistance  received  by  an  alien’s 
sponsor  whose  resources  are  deemed  to 
an  eligible  alien.  Under  section 
1621(b)(1)  of  the  Act,  income  exclusions 
are  not  applicable  in  determining  the 
amount  of  a  sponsor’s  income  that  will 
be  deemed  to  an  alien.  Therefore,  the 
proposed  income  exclusions  for  victims’ 
compensation  payments  and  relocation 
assistance  would  not  apply  to  such 
payments  received  by  a  sponsor  whose 
income  is  deemed  to  an  alien.  Section 
416.1204  would  be  updated  to  reflect 
the  inclusion  of  the  resource  exclusion 
for  victims’  compensation  payments  and 
relocation  assistance  as  well  as  the  other 
resource  exclusions  applicable  to  the 
resources  of  a  sponsor. 

Regulatory  Procedures 

Executive  Order  12866 

VVe  have  consulted  with  the  Office  of 
Management  and  Budget  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  since  these  rules  affect  only 
individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Pub. 
L.  96-354,  the  Regulatory  Flexibility  . 
Act,  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations,  if 
promulgated,  will  impose  no  additional 
reporting  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  No.  93.807 — Supplemental  Security 
Income) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI), 


Reporting  and  Recordkeeping 
Requirements. 

Dated;  June  27, 1994. 

Shirley  Chater, 

Commissioner  of  Social  Security. 

Approved:  August  11, 1994. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Sen  ices. 

For  the  reasons  set  out  in  the 
preamble,  Part  416  of  Chapter  III  of  Title 
20  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  416— [AMENDED] 

1.  The  authority  citation  for  Subpart 
B  of  Part  416  continues  to  read  as 
follows: 

Authority:  Secs.  1102, 1110(b),  1602, 1611, 
1614, 1615(c),  1619(a),  1631,  and  1634  of  the 
Social  Security  Act;  42  U.S.C.  1302, 1310(b), 
1381a,  1382, 1382c,  1382d(c),  1382h(a),  1383, 
and  1383c;  secs.  211  and  212  of  Pub.  L.  93- 
66,  87  Stat.  154  and  155;  sec.  502(a)  of  Pub. 

L.  94-241,  90  Stat.  268;  and  sec.  2  of  Pub. 

L.  99-643, 100  Stat.  3574. 

2.  Section  416.210  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§416.210  You  do  not  apply  for  other 
benefits. 

***** 

(b)  What  other  benefits  includes. 

Other  benefits  includes  any  payments 
for  which  you  can  apply  that  are 
available  to  you  on  an  ongoing  or  one¬ 
time  basis  of  a  type  that  includes 
annuities,  pensions,  retirement  benefits, 
or  disability  benefits.  For  example,  other 
benefits  includes  veterans’ 
compensation  and  pensions,  workers’ 
compensation  payments,  Social  Security 
insurance  benefits  and  unemployment 
insurance  benefits.  Other  benefits  for 
which  you  are  required  to  apply  do  not 
include  payments  that  you  may  be 
eligible  to  receive  from  a  fund 
established  by  a  State  to  aid  victims  of 
crime.  (See  §416.1124(c)(16)  of  this 
part.) 

***** 

3.  The  authority  citation  for  Subpart 
K  of  Part  416  continues  to  read  as 
follows: 

Authority:  Secs.  1102, 1602, 1611, 1612, 
1613, 1614(f),  1621,  and  1631  of  the  Social 
Securitv  Act;  42  U.S.C.  1302, 1381a,  1382, 
1382a,  i382b,  1382c(f),  1382),  and  1383;  sec. 
21 1  of  Pub.  L.  93-66,  87  Stat  1 54. 

4.  Section  416.1124  is  amended  by 
replacing  the  periods  after  paragraphs 
(c)(9),  (c)(14)(v),  and  (c)(15)  with  a 
semicolon,  by  removing  the  word  "and” 
at  the  end  of  paragraph  (c)(15),  and  by 
adding  new  paragraphs  (c)(17)  and 
(c)(18)  to  read  as  follows: 


§416.1124  Unearned  income  we  do  not 
count 

***** 

(c)*  •  * 

(17)  Payments  received  by  you  from  a 
fund  established  by  a  State  to  aid 
victims  of  crime;  and 

(18)  Relocation  assistance  provided 
you  by  a  State  or  local  government  that 
is  comparable  to  assistance  provided 
under  title  II  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  that  is 
subject  to  the  treatment  required  by 
section  216  of  that  Act. 

5.  Section  416.1161  is  amended  by 
removing  the  "or”  following  paragraph 
(a)(14),  replacing  the  periods  after 
paragraphs  (a)(17),  (a)(18),  (a)(19),  and 
(a)(20)  with  semicolons,  and  by  adding 
new  paragraphs  (a)(2l)  and  (a)(22)  to 
read  as  follows: 

§416.1161  income  of  an  ineligible  spouse, 
ineligible  parent,  and  essential  person  for 
deeming  purposes. 

***** 

(a)*  *  * 

(21)  Payments  from  a  fund  established 
by  a  State  to  aid  victims  of  crime  (see 
§416.1124(c)(17));and 

(22)  Relocation  assistance,  as 
described  in  §  416.1 124(c)(18). 

6.  The  authority  citation  for  Subpart 
L  of  Part  416  continues  to  read  as 
follows: 

Authority:  Secs.  1102, 1602, 1611, 1612, 
1613, 1614(0, 1621,  and  1631  of  the  Social 
Security  Act;  42  U.S.C.  1302, 1381a,  1382, 
1382a,  1382b,  1382c|0. 1382j,  and  1383;  sec. 
211  of  Pub.  L.  93-66,  87  Stat.  154. 

7.  Section  416.1204  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§416.1204  Deeming  of  resources  of  the 
sponsor  of  an  alien. 
***** 

(a)  Exclusions  from  the  sponsor’s 
resources.  Before  we  deem  a  sponsor's 
resources  to  an  alien,  we  exclude  the 
same  kinds  of  resources  that  are 
excluded  from  the  resources  of  an 
individual  eligible  for  SSI  benefits.  The 
applicable  exclusions  from  resources  are 
explained  in  §  416.1210  (paragraphs  (a) 
through  (i),  (k),  and  (m)  through  (q)) 
through  §  416.1239.  For  resources 
excluded  by  Federal  statutes  other  than 
the  Social  Security  Act,  as  applicable  to 
the  resources  of  sponsors  deemed  to 
aliens,  see  the  appendix  to  subpart  K, 
Income.  VVe  next  allocate  for  the 
sponsor  or  for  the  sponsor  and  spouse 
(if  living  together).  (The  amount  of  the 
allocation  is  the  applicable  resource 
limit  described  in  §416.1205  for  an 
eligible  individual  and  an  individual 
and  spouse.) 

***** 
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8.  Section  416.1210  is  amended  by 
removing  “and”  from  the  end  of 
paragraph  (h),  by  removing  the  periods 
from  the  end  of  paragraphs  (1),  (m),  (n), 
and  (o)  and  inserting  semicolons  in  their 
places,  and  by  adding  new  paragraphs 
(p)  and  (q)  to  read  as  follows: 

§416.1210  Exclusions  from  resources; 
general. 

***** 

(p)  Payments  received  as 
compensation  for  expenses  incurred  or 
losses  suffered  as  a  result  of  a  crime  as 
provided  in  §  416.1229;  and 

(q)  Relocation  assistance  from  a  State 
or  local  government  as  provided  in 
§416.1239. 

9.  A  new  §  416.1229  is  added  to  read 
as  follows; 

§416.1229  Exclusion  of  payments 
received  as  compensation  for  expenses 
incurred  or  loss  suffered  as  a  result  of  a 
crime. 

(a)  In  determining  the  resources  of  an 
individual  (and  spouse,  if  any),  any 
amount  received  from  a  fund 
established  by  a  State  to  aid  victims  of 
crime  is  excluded  from  resources  for  a 
period  of  9  months  beginning  with  the 
month  following  the  month  of  receipt. 

(b)  To  be  excluded  from  resources 
under  this  section,  the  individual  (or 
spouse)  must  demonstrate  that  any 
amount  received  was  compensation  for 
expenses  incurred  or  losses  suffered  as 
the  result  of  a  crime. 

10.  A  new  §  416.1239  is  added  to  read 
as  follows: 

§  416.1239  Exclusion  of  State  or  local 
relocation  assistance  payments. 

In  determining  the  resources  of  an 
individual  (or  spouse,  if  any),  relocation 
assistance  provided  by  a  State  or  local 
government  (as  described  in 
§416.1124(c)(18))  is  excluded  from 
resources  for  a  period  of  9  months 
beginning  with  the  month  following  the 
month  of  receipt. 

|FR  Doc.  94-20634  Filed  8-25-94;  8:45  am) 
BILLING  CODE  4190-29-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 9-1 -5736b;  FRL-6029-6] 

Approval  and  Promulgation  of 
Implementation  Plan:  Texas  Emission 
Statement 

AGENCY;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  This  action  approves  a 
revision  to  the  Texas  State 
Implementation  Plan  (SIP)  to  include 
revisions  to  the  Texas  Air  Control 
Board,  Part  III,  Chapter  101,  General 
Rules,  section  101.10,  Emission 
Inventory  Requirements.  These  revisions 
are  for  the  purpose  of  implementing  an 
emission  statement  program  for 
stationary  sources  within  the  ozone 
nonattainment  areas.  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  the  Federal 
requirements  for  an  emission  statement 
program  as  part  of  the  SIP  for  Texas. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State’s  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn,  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  26,  1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Programs  Branch 
(6T-A),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission,  Office  of  Air  Quality,  41 
Emissions  Tnventory  Branch.  12124  Park 
35  Circle,  Austin,  Texas  78753. 

FOR  FURTHER  INFORMATION  CONTACT;  Mr. 
Herbert  R.  Sherrow,  Jr.,  Planning 
Section  (6T-AP),  Air  Programs  Branch. 
USEPA  Region  6,  1445  Ross  Avenue, 
Dallas.  Texas  75202-2733,  telephone 
(214)  655-7237. 

SUPPLEMENTARY  INFORMATION:  See  the 
(^formation  provided  in  the  direct  final 


action  of  the  same  title  which  is  located 
in  the  rules  section  of  the  Federal  ■ 

Register.  | 

Dated:  July  27, 1994.  ' 

Allyn  M.  Davis,  ^ 

Acting  Regional  Administrator.  > 

[FR  Doc.  94-21013  Filed  8-25-94;  8:45  am) 
BILLING  CODE  6560-50-F 


40  CFR  Partial 
[OW-FRL-5058-2] 

Water  Quality  Standards  for  Surface 
Waters  of  the  Sacramento  River,  San 
Joaquin  River,  and  San  Francisco  Bay 
and  Delta  of  the  State  of  California: 
Notice  of  Availability 
AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Availability. 

SUMMARY:  This  notice  announces  the 
availability  of  two  documents  entitled, 
respectively,  “Alternative  Formulation 
of  the  Salmon  Smolt  Survival  Index 
Criteria”,  and  “Setting  Goals  for  Salmon 
Smolt  Survival  in  the  Delta”.  The  first 
of  these  documents  presents  EPA’s 
proposed  alternative  formulation  of  the 
salmon  smolt  survival  index  criteria. 

The  second  document  is  a  summary  of 
the  3  scientific  workshops  held  on  June 
9, 17,  and  29, 1994,  and  prepared  by  the 
independent  workshop  facilitator.  This 
notice  also  requests  comments  on  EPA’s 
alternative  formulation  of  the  salmon 
smolt  survival  index  criteria.  EPA  is  not 
soliciting  any  additional  comments 
outside  the  scope  of  this  notice. 

DATES:  Copies  of  these  documents  are 
available  beginning  on  August  26, 1994. 
Written  comments  on  the  specific  issues 
raised  in  this  document  pertaining  to 
the  salmon  smolt  survival  index  criteria 
will  be  accepted  until  September  26, 
1994. 

ADDRESSES:  Copies  of  the  above 
documents  can  be  obtained  from,  and 
comments  on  these  documents  should 
be  submitted  to:  Patrick  Wright,  Bay/ 
Delta  Section  Chief,  W-2— 4.  Water 
Management  Division,  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  California,  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Wright,  Bay/Delta  Section  Chief, 
W-2-4,  Water  Management  Division, 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco, 
California,  94105.  Telephone:  (415) 
744-1993. 

SUPPLEMENTARY  INFORMATION; 

I.  Background 

On  January  6,  1994,  EPA  published  in 
the  Federal  Register  a  Proposed  Rule  for 
water  quality  standards  in  the 
Sacramento  River,  San  Joaquin  River, 
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and  San  Francisco  Bay  and  Delta  of 
California  (Bay/Delta)  (59  FR  810).  The 
purpose  of  the  rule  would  be  to 
establish  certain  water  quality  criteria 
for  the  Bay/Delta  as  authorized  and 
required  by  section  303  of  the  Clean 
Water  Act  (CWA).  The  federally- 
proposed  rule  would  replace  portions  of 
the  State  of  California’s  water  quality 
standards  that  were  disapproved  by  EPA 
oq.  September  3, 1991.  Under  the 
proposed  regulations,  three  new  sets  of 
criteria  would  be  established:  salinity 
criteria  protecting  the  Estuarine  Habitat 
and  other  designated  fish  and  wildlife 
uses,  a  second  set  of  salinity  criteria 
(measured  in  electrical  conductivity)  to 
protect  the  Fish  Spawning  designated 
use  in  the  lower  Sian  Joaquin  River,  and 
a  set  of  salmon  smolt  survival  index 
criteria  to  protect  the  Fish  Migration 
and  Cold  Fresh-Water  Habitat 
designated  uses  in  the  estuary. 

EPA  held  public  hearings  on  the 
Proposed  Rule  during  the  weeks  of 
February  21, 1994  and  February  28, 

1994,  and  the  comment  period  closed 
on  March  11, 1994.  Subsequent  to  the 
close  of  the  comment  period,  a  number 
of  scientific  workshops  on  the  salmon 
smolt  criteria  were  sponsored  and 
facilitated  by  a  group  of  water  users 
(including  the  California  Urban  Water 
Users)  and  enviromnental  organizations 
(including  the  Bay  Institute).  The 
purpose  of  these  workshops  was  to 
consider  and  evaluate  both  the  Proposed 
Rule  and  the  major  comments  received 
by  EPA  during  the  comment  period.  The 
workshop  sponsors  invited  ^A  to 
attend  the  workshops,  and  EPA  staff 
participated  in  workshops  on  June  9, 17, 
and  29, 1994.  The  discussions  at  these 
workshops  are  summarized  in  the 
August  10, 1994  document  entitled 
“Setting  Goals  for  Salmon  Smolt 
Survival  in  the  Delta’’  by  Wim 
Kimmerer.  After  reviewing  the  oral  and 
written  comments  and  the  discussions 
at  these  workshops,  EPA  has  developed 
a  proposed  alternative  formulation  of 
the  salmon  smolt  survival  index  criteria. 

In  its  Proposed  Rule,  EPA  proposed 
salmon  smolt  survival  index  criteria  to 
protect  certain  of  the  designated  uses. 
The  survival  index  quantifies  and 
predicts  the  survival  of  salmon 
migrating  through  the  Delta.  These 
survival  indices  are  based  on  models 
developed  by  the  U.S.  Fish  and  Wildlife 
Service  (USFWS),  and  are  based  in  large 
part  on  experiments  measuring  and 
comparing  smolt  survival  under  a 
number  of  different  physical  conditions 
of  varying  migration  pathways,  water 
temperatures,  flow  rates,  and  rates  of 
exports  from  the  Delta. 

The  actual  criteria  in  the  Proposed 
Rule  consisted  of  target  salmon  smolt 


survival  index  values  for  the 
Sacramento  and  San  Joaquin  River 
systems,  varying  according  to  the  type 
of  water  year  (critically  dry,  dry,  below 
normal,  above  normal,  and  wet). 

Success  in  attaining  the  target  values 
was  to  be  predicted  by  using  the 
USFWS  models. 

II.  Alternative  Formulation 

EPA  continues  to  believe  that  the 
USFWS  models  represent  the  best 
available  tools  to  analyze  the  success  of 
miration  of  salmon  through  the  Delta, 
and  provide  an  adequate  scientific  basis 
for  establishing  water  quality  criteria 
that  will  protect  the  Fish  Migration  and 
Cold  Fresh-Water  Habitat  uses. 

However,  as  a  result  of  its  review  of 
comments  on  the  Proposed  Rule  and  its 
consideration  of  the  discussions  at  the 
scientific  workshops  described  above, 
EPA  is  proposing  an  alternative 
formulation  of  the  salmon  smolt 
survival  index  criteria. 

Continuous  function.  The  first  major 
conceptual  change  in  the  alternative 
formulation  of  the  salmon  smolt 
survival  index  criteria  is  the  use  of 
continuous  functions  to  describe  the 
target  index  values.  The  proposed  rule 
had  different  target  values  for  each  of 
the  five  water  year  types.  This  meant 
that,  for  example,  all  critically  dry  years 
would  have  the  same  target  index  value, 
even  though  the  hydrological  conditions 
within  a  critically  dry  year  category 
could  vary  substantially.  A  “continuous 
function’’  or  “sliding  scale”  approach 
would  recognize  this  intra-category 
variability  by  providing  a  target  index 
value  that  changes  simultaneously  with 
changes  within  underlying  hydrological 
conditions.  For  example,  the  target 
index  value  in  a  “wet”  critically  dry 
year  would  be  higher  than  the  value  for 
a  “dry”  critically  dry  year. 

EPA  received  comment  on  both  the 
proposed  estuarine  habitat  standard  and 
the  salmon  smolt  survival  index  criteria 
to  the  effect  that  a  continuous  fundion 
relating  the  target  values  to  a  given 
condition  was  more  flexiV  ie  than  the 
use  of  five  water  year  categories,  while 
still  protecting  the  designated  uses  of 
the  waterbodies.  Accordingly,  the 
salmon  smolt  survival  index  criteria  for 
both  the  Sacramento  River  system  and 
the  San  Joaquin  River  system  have  been 
restated  as  continuous  functions.  On  the 
Sacramento  River  system,  the  target 
index  values  have  been  correlated  to 
'  water  temperature.  On  the  San  Joaquin 
River  system,  the  target  index  values 
have  bwn  correlated  to  unimpaired 
water  flow. 

Performance  standard.  The  second 
major  proposed  change  in  the 
alternative  formulation  of  the  salmon 


smolt  survival  index  criteria  is  to  move 
away  from  using  the  model  to  predict 
attainment,  and  instead  to  measure 
attainment  of  the  criteria  using  actual 
experimental  data.  In  the  Proposed 
Rule,  the  criteria  included  the  actual 
USFWS  models  for  the  two  river 
systems.  Attainment  of  the  criteria 
would  be  predicted  by  evaluating  the 
variables  included  in  the  model  itself. 
That  is,  the  state  could  attain  the  criteria 
only  by  manipulating  the  variables 
contained  in  the  model  equations  such 
that  target  index  values  were  obtained. 
Although  EPA  believes  the  model 
contains  the  substantial  majority  of  the 
factors  necessary  for  migrating  smolt 
survival,  EPA  has  restated  the  criteria  to 
be  a  true  performance  standard.  The 
proposed  alternative  formulation  states 
an  index  value  as  the  target  criteria 
(correlated,  as  indicated  above,  to  either 
temperature  or  unimpaired  river  flow). 
Attainment  with  the  criteria,  however, 
would  no  longer  be  determined  by 
manipulating  the  variables  contained  in 
the  model,  but  instead  be  based  on  real¬ 
time  field  monitoring  to  determine 
whether  a  given  set  of  implementation 
measures  have  actually  attained  the 
target  values  in  the  criteria.  This 
reformulation  gives  the  state  maximum 
latitude  to  develop  implementation 
measures  that  attain  the  target  index 
value.  Further,  the  reformulation 
minimizes  any  statistical  deficiencies 
that  may  exist  in  the  model  by 
measuring  actual  measured  success  in 
meeting  the  target,  rather  than  modeled 
or  predicted  success. 

EPA  believes  that  the  model  will 
continue  to  be  critically  important  to  the 
standards  process,  in  that  it  is  the  best 
mechanism  for  developing  and 
evaluating  potential  implementation 
measures.  However,  by  not  formally 
including  the  model  itself  as  a  part  of 
the  criteria,  the  alternative  formulation 
gives  those  implementing  the  standard 
maximum  latitude  to  develop 
implementation  approaches  that  achieve 
the  target  index  values. 

More  detailed  discussion  of  the 
conceptual  basis  for  the  proposed 
changes  is  found  in  the  workshop 
summary  entitled  “Setting  Goals  for 
Salmon  Smolt  Survival  in  the  Delta”. 
The  specific  proposed  criteria 
developed  by  EPA  are  contained  and 
described  in  the  document  entitled 
“Alternative  Formulation  of  the  S-ilmon 
Smolt  Sun-'ival  Index  Criteria.’’ 

III.  Public  Participation 

EPA  desires  full  public  partif  ipation 
in  arriving  at  its  final  decisions,  and 
therefore  solicits  comments  on  all 
aspects  of  this  notice  from  all  interested 
parties.  However,  EIPA  requests  that 
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comments  be  limited  to  the  specific 
issues  raised  by  the  two  documents 
about  the  salmon  smolt  survival  index 
criteria.  EPA  does  not  intend  to  respond 
to  late  comments  submitted  at  this  time 
which  concern  other  aspects  of  the 
Proposed  Rule.  Ample  opportunity  for 
such  comment  was  already  provided  at 
the  public  hearings  and  during  the 
comment  period  that  followed 
publication  of  the  Proposed  Rule,  and 
EPA  is  committed  to  signing  a  final  rule 
by  December  15th,  1994.  For  those 
submitting  comments,  whenever 
applicable,  full  supporting  rationale, 
data,  and  detailed  analysis  should  be 
submitted  to  allow  EPA  to  make 
maximum  use  of  the  comments. 

List  of  Subjects  in  40  CFR  Part  131 

Environmental  protection.  Water 
pollution  control.  Water  quality 
standards.  Water  quality  criteria. 

Dated:  August  18, 1994. 

Robert  Perciasepe, 

Assistant  Administrator  for  Water. 

(FR  Doc.  94-20953  Filed  8-25-94;  8:45  am) 
BILUNQ  CODE  6560-60-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  412, 413,  and  414 

[BPD-763-P] 

RIN  0938-AG20 

Medicare  Program;  End  Stage  Renal 
Disease  (ESRD)  Payment  Exception 
Requests  and  Organ  Procurement 
Costs 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  regulations 
specify  the  criteria  HCFA  would  use  to 
determine  if  a  facility  furnishing 
dialysis  services  to  patients  with  end 
stage  renal  disease  qualifies  for  a  higher 
payment  under  an  exception  to  the 
prospectively  determined  payment  rate. 

These  regulations  are  intended  to 
inform  providers  of  the  procedures 
HCFA  uses  to  evaluate  payment 
exception  requests.  They  implement 
existing  authority  in  section  1881  (b)(2) 
and  (b)(7)  of  the  Social  Security  Act  (the 
Act). 

These  regulations  would  also  revise* 
the  way  we  compute  acquisition  costs 
for  hearts  and  livers  that  are 
transplanted  into  Medicare 
beneficiaries. 


DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  October  25, 1994. 
ADDRESSES:  Mail  comments  (an  original 
and  three  copies)  to  the  following 
address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  BPD-763-P,  P.O. 
Box  26676,  Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore, 
MD  21207, 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-763-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309^  of  the 
Department’s  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

If  you  wish  to  submit  comments  on 
the  information  collection  requirements 
contained  in  this  proposed  rule,  you 
may  submit  comments  to: 

Allison  Herron,  HCFA  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3002,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

COPIES:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275- 
6802.  The  cost  for  each  copy  (in  paper 
or  microfiche  form)  is  $4.50.  As  an 
alternative,  you  may  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  U.S.  Government  Depository 
Libraries  and  at  many  other  public  and 
academic  libraries  throughout  the 
country  that  receive  the  Federal 
Register.  The  order  desk  operator  will 
be  able  to  tell  you  the  location  of  U.S. 
Government  Depositories. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Powell,  (410)  966-4557 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

End  Stage  Renal  Disease  Payment 
Exception  Requests 

In  accordance  with  section  1881(b)(2) 
and  (b)(7)  of  the  Act,  a  facility  that 
furnishes  dialysis  services  to  Medicare 
patients  with  end  stage  renal  disease  is 
paid  a  prospectively  determined  rate  for 
each  dialysis  treatment  furnished.  This 
rate  is  a  composite  that  includes  all 
costs  associated  with  furnishing  dialysis 
services  except  for  the  costs  of 
physician  services  and  certain 
laboratory  tests  and  drugs,  which  are 
billed  separately.  The  composite  rate 
may  be  adjusted  periodically  to  reflect 
actual  facility  costs. 

When  a  facility  incurs  higher  costs, 
HCFA  may.  under  certain  conditions, 
grant  the  facility  an  exception  to  its 
composite  rate  and  set  a  higher 
prospective  rate.  The  facility  must 
show,  on  the  basis  of  projected  cost  and 
utilization  trends,  that  it  will  have  an 
allowable  cost  per  treatment  higher  than 
its  prospective  payment  rate  and  that 
the  excess  costs  are  attributable  to  one 
or  more  specific  circumstances.  These 
conditions  are  specified  in  existing 
regulations  at  42  CFR  413.170  and  are 
discussed  in  greater  detail  in  Chapter  27 
of  HCFA’s  Provider  Reimbursement 
Manual  (PRM). 

A  facility  may  incur  excess  costs 
when  it  furnishes  dialysis  services  to  a 
patient  population  with  a  greater 
number  of  pediatric  patients  or  sick 
patients,  such  as  those  with  heart 
disease  or  unstable  medical  conditions, 
which  require  special  equipment, 
procedures,  supplies  or  staff  trained  in 
treating  these  patients.  This  is  referred 
to  as  “atypical  service  intensity”  or 
“patient  mix.”  A  facility  may  also  incur 
increased  costs  when  it  is  the  only 
supplier  of  dialysis  services  in  its 
geographical  area  (an  isolated  essential 
facility),  and  its  patients  are  unable  to 
obtain  dialysis  services  elsewhere 
without  considerable  hardship.  Such  an 
isolated  facility  may  find  it  difficult  to 
find  trained  staff,  may  have  to  pay 
employees  additional  wages  or  travel 
allowances,  or  may  have  to  pay 
additional  costs  to  have  supplies 
shipped  to  the  area. 

A  facility  may  also  incur  excess  costs 
as  a  result  of  a  fire,  earthquake,  flood, 
or  other  natural  disaster  (extraordinary 
circumstances).  However,  we  do  not 
recognize  those  costs  when  a  facility  did 
not  maintain  adequate  insurance,  did 
not  file  a  claim  for  losses  covered  by 
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insurance,  or  did  not  use  its  self- 
insurance  program. 

Increased  training  costs  may  also  be 
associated  with  a  facility’s  self-dialysis 
training  program.  A  facility  may  train 
patients  to  perform  self-dialysis  with 
little  or  no  professional  assistance  in  the 
facility  or  at  home.  It  may  also  train 
other  individuals  to  assist  patients  in 
performing  self-dialysis  or  home 
dialysis.  A  facility  that  has  training 
costs  greater  than  its  composite  training 
rate  may  apply  for  an  exception,  but 
must  prove  that  the  costs  are  reasonable 
and  allowable. 

Typically,  a  patient  undergoes 
dialysis  three  times  a  week.  A  facility 
may  furnish  a  substantial  number  of 
treatments  to  patients  who  dialyze  less 
frequently  than  three  times  a  week.  As 
a  result,  the  facility  typically  has  higher 
per  treatment  cost  because  the 
treatments  involve  increased  labor  or 
supplies.  When  this  occurs,  a  facility 
may  apply  for  an  exception  to  the 
composite  rate. 

Organ  Acquisition  Costs 

Under  §  412.113,  Medicare  pays  for 
heart,  kidney,  and  liver  acquisition  costs 
incurred  by  transplant  centers  on  a 
reasonable  cost  basis.  Currently. 


Medicare-certified  transplant  centers 
compute  Medicare  acquisition  costs  for 
hearts  and  livers  on  Supplemental 
Worksheet  D-6  of  the  Hospital  Cost 
Report  (Form  HCFA-2552).  The  average 
acquisition  costs  of  hearts  and  livers 
transplanted  in  patients  other  than 
Medicare  beneficiaries  are  deducted 
from  the  total  acquisition  costs  for  all 
hearts  and  livers.  Medicare  reimburses 
the  remaining  balance  as  program  costs 
for  these  organs.  Based  on  recent  cost 
analyses,  we  are  concerned  about  the 
very  high  Medicare  costs  associated 
with  acquiring  a  small  number  of  hearts 
and  livers.  As  a  result,  we  propose  to 
change  the  method  of  computing  heart 
and  liver  acquisition  costs  to  more 
accurately  determine  the  costs  of 
acquiring  organs  transplanted  in 
Medicare  recipients.  The  method  we 
propose  for  computing  acquisition  costs 
for  hearts  and  livers  conforms  to  the 
method  used  for  kidneys  because  the 
kidney  formula  more  fairly  accounts  for 
Medicare’s  portion  of  such  costs, 
including  organ  wastage.  The  kidney 
formula  is  specified  in  §413.202. 


II.  Proposed  Revisions 

End  Stage  Renal  Disease  Paynwnt 
Exception  Requests 

On  several  occasions,  we  have  denied 
exception  requests  based  on  application 
of  the  criteria  contained  in  our  PRM, 
and  the  facilities  have  appealed  the 
denials;  subsequently  some  denials  have 
been  overturn^  by  the  Provider 
Reimbursement  Review  Board  (PRRB) 
because  the  PRRB  is  not  bound  by  the 
guidelines  in  the  PRM.  Therefore,  we 
are  proposing  to  place  in  regulations  the 
specific  requirements  for  determining 
exceptions.  We  are  proposing  the 
conditions  contained  in  the  PRM,  with 
explanations  in  this  preamble,  that  a 
facility  must  meet  to  qualify  for  a 
payment  exception  and  the  criteria  that 
we  use  to  evaluate  whether  the  facility 
meets  the  conditions. 

We  propose  to  revise  42  CFR  Part  413, 
Subpart  H,  Payment  for  ESRD  Services. 
Currently,  all  our  rules  for  payment  for 
covered  outpatient  maintenance  dialysis 
treatments  are  in  §413.170.  We  propose 
to  reorganize  the  content  of  Subpart  H 
and  divide  existing  §  413.170  into 
several  smaller  sections  so  that  readers 
can  more  easily  locate  specific  topics. 

Following  is  a  list  of  the  new  sections; 


New  section  ■  Old  section 


413.170  Scope . . . . . . . . .  413.170(a) 

413.172  Principles  of  Prospective  Payment . . . . .  413.170(b) 

413.174  Prospective  rates  for  hospital  based  and  independent  ESRD  facilities  . .  413.170(c) 

413.176  Amount  of  payments . . . . .  413.170(d) 

413.178  Bad  debts . . . .  413.170(e) 

413.180  Procedures  for  requesting  exceptions  to  payment  rates  . . . .  413.170(f) 

413.182  Criteria  for  approval  of  exception  requests  . . . . . . .  413.170(g) 

413.184  Payment  exception:  Atypical  service  Intensity  (patient  mix)  . . 413.170(g)(1) 

413.186  Payment  exception:  Isolated  essential  facility  . .  413.170(g)(2) 

413.188  Payment  exception:  Extraordinarycircumstances . . . 413.170(g)(4) 

413.190  Payment  exception:  Self-dialysistraining  costs  .  413.170(g)(5) 

413.192  Payment  exception:  Frequency  of  dialysis . . . - .  413.170(g)(6) 

413.194  Appeals  . . . .  413.170(h) 

413.196  Notification  of  changes  in  rate-setting  methodologies  and  payment  rates .  4i3.170(i) 

413.198  Recordkeeping  and  cost  reporting  requirements  for  outpatient  maintenance  dialysis .  413.174 

413.200  Payment  of  independent  organ  procurement  organizations  and  histocompatibility  laboratories  .  413.178 


413.202  Organ  procurement  organizations’  (OPOs’)  or  transplant  centers*  costs  for  kidneys  sent  to  foreign  countries  or  413.179 
transplanted  in  patients  other  than  Medicare  beneficiaries.  i 


Below  we  discuss  the  proposed 
content  of  Subpart  H. 

Section  413.180  Procedures  for 
Requesting  Exceptions  to  Payment  Rates 

We  would  redesignate  the  content  of 
§  413.170(f),  Procedures  for  requesting 
exceptions  to  payment  rates,  as  new 
§413.180,  In  §  413.180(d),  we  propose 
to  expand  this  item  to  provide  that  a 
facility  must  request  an  exception  to  its 
payment  rate  within  180  days  of: 

•  The  elective  date  of  its  new 
prospective  payment  rate(s); 


•  The  effective  date  tliat  HCFA  opens 
the  exceptions  process;  or 

•  An  extraordinary  cost-increasing 
event,  as  described  in  §  413.188. 

In  determining  the  180-day  pieriod  in 
which  HCFA  issues  new  prospective 
payment  rates  or  opens  the  exceptions 
process,  HCPA  counts  the  effective  date 
as  the  first  day  of  the  180-day  period 
because  payment  for  ESRD  services 
under  the  new  composite  rates  or  an 
approved  exception  begins  that  day.  An 
exception  request  with  all  required 
documentation  must  be  filed  with  the 
intermediary  by  the  180th  day.  Delivery 


of  the  request  must  be  accomplished 
through  a  method  that  documents  the 
date  of  receipt  during  the  intermediary’s 
regular  business  hours.  A  postmark  or 
other  similar  mark  does  not  serve  as 
documentation  of  the  date  of  receipt. 

Initially,  when  the  ESRD  prospe<.1ive 
payment  rate  regulations  were 
promulgated,  HCFA  intended  to 
annually  review  composite  rates. 
However,  when  HCFA  determined  that 
updated  rates  could  not  be  issued  in  the 
near  future,  it  opened  the  exceptions 
process  without  issuing  new  rates.  'This 
allowed  ESRD  facilities  additional 
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opportunities  (other  than  when  new 
rates  are  issued)  to  file  for  exceptions  to 
their  payment  rates.  HCFA  has  opened 
the  exceptions  process  twice,  permitting 
facilities  that  had  received  partial 
approvals,  new  facilities  or  facilities 
that  had  been  previously  denied 
exceptions  the  chance  to  file  for  an 
exception. 

In  §  413.180(0.  we  propose  to  require 
that  the  facility  applying  for  an 
exception  request  compare  its  most 
recently  completed  cost  report  with 
those  of  prior  years.  Such  comparisons 
may  reveal  significant  changes  that  may 
indicate  errors  or  problems  with  the  cost 
or  statistical  data  and,  thus,  the  need  for 
HCFA  to  more  intensively  review  the 
applicable  area.  Any  changes  to  cost  or 
statistical  data  (for  example,  treatments) 
must  be  explained  and  the  explanation 
included  with  the  documentation 
supporting  the  exception  request. 

In  §§  413.180(f)(3)  and  413.182,  we 
would  require  that  ESRD  facilities 
provide  documentation  showing  that 
their  excessive  costs  are  specifically  or 
directly  attributable  to  one  or  more  of 
the  exception  criteria.  As  an  example, 
for  an  atypical  service  intensity  request, 
the  facility  should  be  able  to  document 
the  excessive  costs  of  furnishing  care  to 
sicker  patients.  After  submitting 
evidence  that  it  treats  sicker  patients,  to 
document  higher  labor  costs,  the  facility 
should  submit  records  to  show  that 
either  a  more  expierienced  and  better 
trained  nursing  staff  is  required  to  treat 
these  patients,  or  additional  nursing 
staff  time  is  needed,  or  both.  An 
example  of  the  type  of  records  that  a 
provider  should  submit  to  document  its 
higher  nursing  costs  could  consist  of 
staffing  schedules,  indicating  staff  and 
patients  per  shift.  The  facility  could 
indicate  (on  the  schedules)  the  sicker 
patients  treated  and  the  more 
experienced  or  additional  staff  needed 
to  treat  them.  The  monthly  staffing 
schedules  should  represent  12  months 
and  coincide  with  the  actual  cost 
reporting  period  of  the  cost  report 
submitted  with  the  exception  request. 

For  a  hospital  facility,  if  the  direct 
cost  of  nursing  staff  in  the  dialysis 
department  increased,  the 
administrative  and  general  (A  &  C)  costs 
allocated  to  that  department  would 
automatically  increase.  This  is  the  result 
of  hospital  cost  reporting  accounting 
protocol,  which  requires  A  &  G  costs  to 
be  allocated  on  the  basis  of  the 
accumulated  costs  of  the  other 

I  departments.  The  accounting  protocol 
used  for  cost  reporting  is  separate  and 
distinct  from  identifying  the  actual  A  & 
C  costs  that  are  directly  attributable  to 

!  the  additional  nursing  staff  costs.  Since 

j  the  total  A  &  G  costs  represent  costs 

I 

( 


allocated  to  the  dialysis  department, 
they  do  not  accurately  reflect  the  actual 
A  &  G  costs  incurred  as  a  result  of  the 
additional  nursing  staff  costs.  The 
facility  must  separately  identify  the  A  & 

G  costs  directly  attributable  to  the 
additional  nursing  staff  costs. 

In  §  413.180(g).  we  propose  to  codify 
in  regulations  section  1881(b)(7)  of  the 
Act  by  providing  that  unless  HCFA 
disapproves  a  composite  rate  exception 
request  within  60  working  days  after  it 
is  filed  with  its  intermediary,  the 
exception  is  deemed  approved.  VVe 
believe  the  Congress  viewed  the  60  days 
as  beginning  when  we  have  a  fully 
documented  exception  request. 

Therefore,  the  first  day  for  counting  the 
60  working  days  is  the  date  that  the 
exception  request  is  filed  with  all 
required  documentation  with  the 
intermediary,  not  the  da*e  it  was  mailed 
nor  the  date  postmarked  on  the  package. 
For  this  reason,  facilities  are  advised  to 
send  their  requests  by  a  method  that 
documents  the  date  of  receipt  during  the 
intermediary’s  regular  business  hours. 

We  would  require  that  intermediaries 
review  and  process  all  exception 
requests  within  15  working  days,  and 
we  would  process  the  exceptions  within 
45  working  days.  If  we  fail  to  process  a 
composite  rate  exception  request  timely, 
we  would  deem  the  renal  facility’s  rate 
request  approved. 

Section  413.182  Criteria  for  Approval 
of  Exception  Requests 

We  propose  to  redesignate  the  content 
of  §  413.170(g).  criteria  for  approval  of 
exception  requests,  as  §  413.182.  In  this 
section  we  would  list  the  criteria  that 
may  be  the  basis  of  a  rate  exception. 
These  criteria  are:  Atypical  service 
intensity  (patient  mix),  as  specified  in  a 
new  §  413.184;  Isolated  essential  facility 
(new  §  413.186);  Extraordinary 
circumstances  (new  §  413.188);  Self¬ 
dialysis  training  costs  (new  §  413.190); 
or  Frequency  of  dialysis  (new 
§413.192). 

HCFA  occasionally  receives  one- 
month  time  studies  fiom  facilities 
attempting  to  show  that  they  are  entitled 
to  an  exception.  HCFA  does  not  require 
one-month  time  studies  and  has  not 
considered  a  one-month  time  study  as 
adequate  documentation  to  justify  an 
exception.  In  the^vent  that  a  time  study 
is  us^,  an  applicant  should  refer  to  the 
general  Medicare  principles  regarding 
the  adequacy  of  periodic  time  sampling 
describe  in  chapter  23  of  the  Provider 
Reimbursement  Manual  (HCFA 
Publication  15-1). 


Section  413.184  Payment  Exception: 
Atypical  Service  Intensity  (Patient  Mix) 

In  new  §  413.184,  paragraph  (a)  would 
repeat  the  content  of  existing 
§  413.170(g)(1).  We  would  specify  in  a 
new  paragraph  (b)  the  documentation 
required  of  a  facility  requesting  a  rate 
exception  under  this  provision. 

We  would  require  mat  a  facility 
submit  a  list  of  all  outpatient  dialysis 
patients  (including  all  home  patients) 
treated  during  the  most  recently 
completed  fiscal  or  calendar  year 
showing: 

•  Patients  who  received  transplants, 
including  the  date  of  transplant; 

•  Patients  awaiting  a  transplant  who 
are  medically  able,  have  given  consent, 
and  are  on  an  active  transplant  list,  and 
projected  transplants; 

•  Home  patients; 

•  Infacility  patients,  staff  assisted  or 
self-dialysis; 

•  Individual  patient  diagnoses; 

•  Diabetic  patients; 

•  Patients  isolated  because  of  a 
contagious  disease; 

•  Age  of  patients; 

•  Mortality  rate  broken  out  by  age  and 
diagnosis; 

•  Number  of  patient  transfers,  reasons 
for  transfers  and  any  related 
information;  and 

•  Total  number  of  hospital 
admissions  for  the  facility’s  patients, 
reason  for,  and  lengm  of  stay  for,  each 
admission. 

When  adjudicating  exception 
requests,  to  determine  if  a  substantial 
proportion  of  the  facility’s  outpatient 
maintenance  dialysis  treatments  involve 
more  intense  dialysis  services  and 
special  dialysis  procedures,  HCFA  will 
compare  the  above  data  submitted  by 
providers  to  data  contained  in  HCFA’s 
Patient  Profile  Tables.  The  information 
in  the  Tables  is  developed  annually  and 
represents  information  on  persons  with 
end-stage  renal  disease  covered  by 
Medicare.  While  the  number  of 
treatments  is  used  when  determining 
whether  a  facility  furnishes  a  substantial 
proportion  of  treatments  to  atypical 
patients,  it  is  the  typical  or  me  atypical 
patient  mix  that  generates  me  total 
treatment  count  used  in  mis 
determination.  In  determining  whemer 
a  facility’s  patients  are  atypically  sick, 
each  patient  category  is  individually 
compared  to  its  corresponding  specific 
norm  (national  average).  Various 
combinations  of  factors  might  lead  to  a 
determination  that  a  facility  has  an 
atypical  patient  mix.  For  example,  a 
facility  might  qualify  for  an  exception 
for  atypical  patient  mix  if  me  percentage 
of  its  diabetic  patients,  older  patients, 
and  mortality  rate  were  significantly 
higher  than  the  national  averages. 
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By  its  very  nature,  an  exceptions 
process  addresses  situations  that  are  not 
anticipated,  and,  because  of  the  myriad 
combinations  of  factors  that  are 
possible,  we  cannot  articulate  a  single 
specific  standard  that  encompasses  all 
of  these  situations.  Instead,  HCFA  will 
evaluate  each  request  on  a  case-by-case 
basis  to  determine  if  the  characteristics 
of  the  patient  population  are  such  that 
it  might  be  beyond  the  facility’s  control 
to  incur  higher  costs.  (Facilities  will  still 
have  to  demonstrate  that  the  atypical 
patient  mix,  in  fact,  caused  higher 
costs.) 

We  would  also  require  that  a  facility 
submit  the  following  documentation  on 
nursing  personnel  (registered  nurses 
(RNs),  licensed  practical  nurses  (LPNs), 
technicians  and  aides)  costs  incurred 
during  the  most  recently  completed 
fiscal  or  calendar  year  cost  report 
showing: 

•  Amount  of  remuneration  of  each 
employee; 

•  Number  oFpersonnel; 

•  Amount  of  time  spent  in  the 
dialysis  unit;  and 

•  Staff  to  patient  ratio  based  on  total 
hours,  with  an  analysis  of  productive 
and  nonproductive  hours. 

The  facility  must  demonstrate  that  its 
nursing  personnel  costs  have  been 
allocated  properly  between  each  mode 
of  care,  and  that  l^e  additional  nursing 
hours  per  treatment  are  not  the  result  of 
an  excess  number  of  employees  in  the 
outpatient  maintenance  renal  dialysis 
department.  Normally,  when 
determining  whether  there  is  an  excess 
number  of  employees  assigned  to  a 
facility’s  dialysis  department,  HCFA 
uses  staff  to  patient  ratios.  However,  in 
addition  to  the  staff  to  patient  ratios,  we 
might  also  consider  staffing  schedules, 
as  previously  discussed. 

When  adjudicating  exception 
requests,  HCFA  will  utilize  the  above 
data  to  determine  if  the  facility’s 
patients  received  significantly  more 
nursing  hours  per  treatment  than 
patients  would  receive  in  other  facilities 
and  whether  the  facility’s  higher  per 
treatment  costs  were  necessitated  by  the 
special  needs  of  the  patients. 

We  would  also  require  that  a  facility 
submit  documentation  on  supply  costs 
incurred  during  the  most  recently 
completed  fiscal  or  calendar  year  cost 
report  showing: 

•  By  modality,  a  complete  list  of 
supplies  used  routinely  in  a  dialysis 
treatment;  and 

•  The  make  and  model  number  of 
dialyzer  and  component  cost  of  each 
dialyzer. 

The  facility  must  demonstrate  that 
excess  supply  cost  per  treatment  is 
caused  by  the  special  needs  of  the 


patients  and  is  not  the  result  of 
inefficiency.  The  facility  must  submit 
documentation  to  demonstrate  that  it 
prudently  purchases  items  and  services 
(for  example,  uses  bulk  purchase 
discounts  when  available). 

When  adjudicating  exception 
requests,  HCFA  will  utilize  the  above 
data  to  determine  if  the  facility’s 
patients  received  supplies  that  are 
medically  necessary  to  meet  special 
medical  needs  of  the  facility’s  patients. 

Section  413.186  Payment  Exception: 
Isolated  Essential  Facility 

We  would  redesignate  §  413.170(g)(2) 
as  new  §413.186,  retain  the  existing 
content  of  §  413.170(g)(2)  and  add 
documentation  requirements  for 
facilities  to  use  when  applying  for  a 
payment  rate  exception  based  on  being 
an  isolated  essential  facility. 

Isolated  Facility 

To  be  considered  “isolated,”  a  facility 
must  document  that  it  is  located  outside 
an  established  Metropolitan  Statistical 
Area  and  provides  dialysis  to  a 
permanent  patient  population,  as 
opposed  to  a  transient  patient 
population. 

Essential  Facility 

To  be  considered  essential,  the  facility 
must  document  that  a  substantial 
number  of  its  patients  cannot  obtain 
dialysis  services  elsewhere  without 
substantial  additional  hardship  and  the 
additional  hardship  the  patients  will 
incur,  generally,  will  be  in  travel  time 
and  cost. 

Cost  per  Treatment 

The  facility  must  document  that  its 
cost  per  treatment  is  reasonable  and 
explain  how  the  facility’s  cost  per 
treatment  in  excess  of  its  composite  rate 
relates  to  the  isolated  essential  facility 
criteria.  For  example,  if  a  facility  incurs 
higher  supply  costs,  it  will  need  to 
identify  the  additional  costs  incurred  on 
a  per  treatment  basis  and  then  relate 
that  additional  cost  per  treatment  to  the 
exception  criteria. 

Additional  Information 

The  facility  must  also  furnish,  in  a 
format  that  concisely  explains  the 
facility’s  cost  and  patient  data  to 
support  its  request,  the  following 
information: 

•  A  list  of  current  andrequested 
payment  rates  for  each  modality. 

•  An  explanation  of  how  the  facility’s 
costs  in  excess  of  its  composite  rate 
payment  are  attributable  to  the  isolated 
essential  facility  criteria  specified  above 
in  this  section. 


•  An  explanation  of  any  unusual 
geographic  conditions  in  the  area 
surrounding  the  facility. 

•  A  copy  of  the  latest  filed  cost  report 
and  a  budget  estimate  for  the  next  12 
months  on  cost  report  forms. 

•  An  explanation  of  unusual  costs 
reported  on  the  facility’s  actual  or 
budgeted  cost  reports  and  any 
significant  changes  in  budgeted  costs 
and  data  compared  to  actual  costs  and 
data  reported  on  the  latest  filed  cost 
report. 

•  The  name,  location  of,  and  distance 
to,  the  nearest  ESRD  facility. 

•  A  list  of  patients,  treatment 
modality,  commuting  distance  and 
commuting  time  to  current  and  next 
nearest  ESRD  facility. 

•  The  historical  and  projected  patient 
to  staff  ratios  and  number  of  machines 
used  for  maintenance  dialysis 
treatments. 

•  A  computation  of  the  facility’s 
treatment  capacity,  computed  by 
dividing  the  maintenance  treatments 
actually  furnished  by  the  total 
maintenance  treatments  that  could  have 
been  furnished  (in  other  words,  total 
stations  multiplied  by  the  number  of 
hours  of  operation  divided  by  the 
average  length  of  dialysis)  for  the  year. 

•  Tne  geographic  boundaries  and 
population  size  of  the  facility’s  service 
area. 

Section  413.188  Payment  Exception : 
Extraordinary  Circumstances 

We  would  redesignate  §  413.170(g)(4) 
as  §  413.188  with  no  changes  except  for 
the  addition  of  internal  paragraph 
coding. 

Section  413.190  Payment  Exception 
Self-Dialysis  Training  Costs 

In  new  §413.190,  paragraph  (a)  would 
repeat  the  content  of  existing 
§  413.170(g)(5).  To  that  we  would  add 
the  documentation  that  we  would" 
require  of  a  facility  requesting  a  rate 
exception  under  this  provision.  We 
would  require  that  a  facility  justify  its 
exception  request  by  separately 
identifying  those  elements  contributing 
to  its  costs  in  excess  of  the  composite 
training  rate.  We  consider  the  facility’s 
total  costs,  cost  finding  and 
apportionment,  including  its  allocation 
methodology,  to  determine  if  costs  are 
properly  reported  by  treatment 
modality.  Exception  requests  for  a 
higher  training  rate  will  be  granted  pnly 
with  respect  to  those  cost  components 
relating  to  training  such  as  technical 
staff,  medical  supplies,  and  the  special 
costs  of  education  (manuals  and 
education  material).  Overhead  and  other 
indirect  costs  do  not  generally  form  a 
basis  for  granting  an  exception. 
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The  facility  must  provide  the 
following  information  to  support  its 
exception  request: 

•  A  copy  of  the  facility’s  training 
program. 

•  Computation  of  the  facility’s  cost 
per  treatment  for  maintenance  and 
training  sessions  including  an 
explanation  of  the  cost  difference 
between  the  two  modalities. 

•  Class  size  and  patients’  training 
schedules. 

•  Number  of  training  sessions 
required,  by  treatment  modality,  to  train 
patients. 

•  Number  of  patients  trained  for  the 
current  year  and  the  prior  2  years  on  a 
monthly  basis. 

•  Projection  for  the  next  12  months  of 
future  training  candidates. 

•  The  number  and  qualifications  of 
staff  at  training  sessions. 

Accelerated  Training  Exception 

An  ESRD  facility  may  bill  Medicare 
for  a  dialysis  training  session  only  when 
a  patient  receives  a  dialysis  treatment 
(which  normally  is  three  times  a  week). 
If  an  ESRD  facility  elects  to  train  all  its 
patients  using  a  peuticular  modality 
more  often  than  during  each  dialysis 
treatment  and,  as  a  result,  the  number 
of  its  billable  training  dialysis  sessions 
is  less  than  its  actual  training  sessions, 
the  facility  may  request  a  composite  rate 
limited  to  the  lesser  of  the  facility’s 
projected  training  cost  {)er  treatment 
(CPT)  or  the  CPT  the  facility  would  have 
received  in  training  a  patient.  For 
example,  facility  x  trains  [>atients  5  days 
a  week  for  a  3-week  training  period  (15 
training  sessions).  Facility  Y  trains 
patients  only  during  a  dialysis  session, 

3  p>er  week,  but  for  a  5-week  training 
period.  Both  focilities*  comp>osite 
training  rates  were  determined  to  be 
$150  per  treatment.  Facility  X’s 
payment  would  be  adversely  affected, 
since  its  payment  would  be  limited  to 
the  number  of  billable  training  sessions. 
Facility  X’s  payment  would  be  $1,350  (3 
weeks  x  3  treatments  per  week  x  $150) 
compared  to  facility  Y’s  $2,250  payment 
(5  weeks  x  3  treatments  per  week  x 
$150).  To  correct  this  situation,  an 
exception  may  be  approved  (assuming 
the  facility  documents  costs)  to  increase 
facility  X’s  rate  not  to  exceed  $250  per 
treatment  ($2,250  -r  9). 

An  ESRD  facility  may  bill  a  maximum 
per  patient  of  25  training  sessions  for 
hemodialysis  training  and  15  training 
sessions  for  continuous  cycling 
peritoneal  dialysis  (CCPD)  and 
continuous  ambulatory  peritoneal 
dialysis  (CAPD)  training.  To  ensure 
adequate  patient  training,  HCFA 
presumes  a  minimum  number  of 
training  sessions  per  patient  in 


calculating  exception  rates,  15  for 
hemodialysis  and  5  for  CAPD  and 
CCPD,  where  the  renal  facility’s  actual 
experience  is  less  than  the  minimum 
number  of  training  sessions.  The 
minimum  and  maximum  numbers  are 
based  on  HCF A’s  national  data  and 
general  program  statistics.  These 
numbers  represent  the  minimum  and 
maximum  number  of  treatments 
necessary  to  adequately  train  a  patient 
and  have  been  established  to  avoid 
paying  any  additional  costs  associated 
with  over-training  as  well  as  assuring 
that  quality  of  care  is  not  jeopardized  by 
not  adequately  training  a  patient. 

For  example,  a  facility  trains  ail  its 
CAPD  and  CCPD  patients  in  3  training 
sessions,  cmd  its  composite  training  rate 
is  determined  to  be  $150.  To  calculate 
a  facility’s  training  exception  rate,  the 
facility’s  training  rate  is  multiplied  by 
15  (the  maximum  training  sessions  per 
patient)  and  then  divided  by  the 
(facility’s  actual  training  sessions,  imless 
the  actual  sessions  are  less  than  the 
minimum.  Using  the  facility’s  actual 
training  sessions,  the  exception  training  ' 
rate  would  be  $750  ($150  x  15  =  $2,250 
+  3).  However,  based  on  using  the 
minimum  of  5  training  sessions,  the 
approved  training  rate  would  be  $450 
($150  X  15  =  $2250  5). 

To  justify  an  accelerated  training 
exception  request,  an  ESRD  facility 
must  dociunent  that  all  training  sessions 
provided  under  a  particular  modality 
are  to  be  provided  during  the  shorter  but 
more  condensed  period.  The  facility 
must  submit  with  the  exception  request 
a  list  of  patients,  by  modality,  trained 
during  the  most  recent  cost  report 
period,  and  the  list  must  include  each 
beneficiary’s  name,  age,  and  training 
status  (completed,  not  completed,  being 
retrained,  or  in  the  process  of  being 
trained).  The  total  treatments  from  the 
patient  list  must  agree  with  the  total 
treatments  reported  on  the  cost  report 
filed  with  the  request.  We  propose  to 
deny  exception  requests  that  a  facility 
submits  without  the  above 
documentation. 

Section  413.192  Payment  Exception 
Frequency  of  Dialysis 

We  would  redesignate  paragraph 
(g)(6)  of  §  413.170  as  §  413.192  and  add 
the  following  provisions. 

Existing  §  412.170(g)(6)  specifies  that, 
to  qualify  for  an  exception  to  the 
prospective  payment  rate  based  on 
frequency  of  dialysis,  the  facility  must 
have  a  substantial  portion  of  outpatient 
maintenance  dialysis  treatments 
furnished  to  patients  who  dialyze  less 
frequently  thM  three  times  per  week.  A 
facility  that  furnishes  a  sub^antial 
portion  of  outpatient  maintenance 


dialysis  services  to  patients  who  dialyze 
less  frequently  than  three  times  per 
week  typically  has  higher  costs  per 
treatment  because  the  treatments  that 
are  furnished  to  these  patients  last 
longer  and  involve  hi^er  labor  and 
supply  costs.  For  a  facility  to  qualify  as 
having  a  substantial  portion  of 
outpatient  maintenance  dialysis 
treatments  furnished  to  patients  who 
dialyze  less  frequently  than  three  times 
per  week,  a  facility  must  be  able  to 
document  that  it  has  a  decrease  in 
treatments  in  excess  of  15  percent,  and 
cost  increases  due  to  ftequency.  Because 
the  facility  is  only  dialyzing  patients 
twice  a  week  instead  of  three  times,  if 
100  percent  of  their  patients  dialyze 
twice  a  week,  the  facility  would  lose 
33.3  percent  of  treatments  on  an  annual 
basis.  HCFA  has  determined  that  15 
percent  of  lost  treatments  is  substantial. 

The  percentages  calculated  above,  and 
HCFA’s  determination  of  what  is 
substantial  is  explained  below.  If  a 
facility  had  200  patients  and  all  the 
patients  dialyzed  twice  a  week,  then  the 
facility  would  be  losing  200  billable 
treatments  a  week  or  33.3  percent.  This 
calculation  is  as  follows: 

200  patientsx3  times  a  week=600 
treatments  a  week; 

200  patientsx2  times  a  week=400 
treatments  a  week: 

Lost  treatments=200  treatments  a  week. 
Lost  treatments+total 
treatments=percentage  of  lost 
treatments  (200+600=33.3  percent). 

To  arrive  at  a  reasonable 
determination  of  substantial,  we 
concluded  that  slightly  less  than  half  a 
facility’s  treatments  would  have  to  be 
furnished  to  patients  who  dialyze  less 
fiequently  thM  three  times  a  week.  This 
calculation  is  as  follows: 

200  patientsx3  times  a  week=600 
treatments  a  week; 

100  patientsx2  times  a  week=200 
treatments  a  week; 

100  patientsx3  times  a  week=300 
treatments  a  week; 

Total  treatments  fumished=500 
treatments  a  week. 

Lost  treatments=100  treatments 
(100+600=16.67  percent). 

We  propose  to  require  that,  in  order 
to  document  that  it  furnishes  a 
substantial  number  of  dialysis 
treatments  at  a  frequency  less  than  three 
times  per  week,  a  facility  submit  the 
following  information.  The  facility  must 
submit  a  list  of  patients  who  received 
outpatient  dialysis  treatments  for  the 
latest  historical  cost  report  that  is  being 
filed  with  the  request.  The  list  must 
indicate — 

•  Whether  the  patients  are 
permanent,  transient  or  temporary; 
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•  The  medically  prescribed  frequency 
of  dialysis;  and 

•  The  number  of  dialysis  treatments 
that  each  patient  received  on  a  weekly 
and  yearly  basis  and  an  explanation  of 
any  discrepancy  between  that 
calculation  and  the  number  of 
treatments  reported  on  the  facility’s  cost 
report. 

The  facility  must  also  submit  a  list  of 
patients  used  to  project  treatments.  The 
list  must  indicate — 

•  Whether  the  patients  are 
permanent,  transient  or  temporary; 

•  The  medically  prescribed  frequency 
of  dialysis; 

•  The  number  of  dialysis  treatments 
that  each  patient  is  projected  to  receive 
on  a  weekly  and  yearly  basis,  an 
explanation  of  any  discrepancy  between 
that  calculation  and  the  number  of 
treatments  reported  on  the  facility’s 
projected  cost  report,  and  an 
explanation  for  any  change  between 
prior  actual  and  projected  data. 

In  order  for  HCFA  to  determine  if  the 
facility  meets  the  15  percent 
requirement  discussed  above,  the 
following  information  must  be 
submitted: 

•  A  schedule  showing  the  number  of 
treatments  to  be  furnished  twice  a  week 
and  the  number  of  treatments  that 
would  have  been  furnished  if  each 
beneficiary  were  dialyzed  three  times  a 
w'eek,  including  a  computation  of  the 
facility’s  p>-ojected  cost  per  treatment 
using  projected  treatments  based  on  the 
twice  a  week  calculation  and  the  three 
times  a  week  calculation. 

•  A  schedule  showing  the 
computation  of  the  percentage  decrease 
in  the  number  of  treatments,  which 
must  be  at  least  15  percent  to  be  deemed 
substantial  for  approval  of  an  exception. 

Section  413.194  Appeals 

Existing  §  413.170(h)  would  be 
redesignated  as  §413.194.  In  new 
§  413.194,  in  addition  to  coding  and 
editorial  changes,  we  would  make  clear 
that  exhaustion  of  administrative 
remedies  is  a  prerequisite  for  judicial 
review. 

Section  413.196  Notification  of 
Changes  in  Rate-Setting  Methodologies 
and  Payment  Rates 

Existing  §  413.170(i)  would  be 
redesignated  as  §413.196  with  only 
coding  and  editorial  changes. 

Section  413.198  Recordkeeping  and 
Cost  Reporting  Requirements  for 
Outpatient  Maintenance  Dialysis 

Existing  §  413.174  would  be 
redesignated  as  §413.198. 


Section  413.200  Payment  of 
Independent  Organ  Procurement 
Organizations  and  Histocompatibility 
Laboratories 

Existing  §413.178  would  be 
redesignated  as  §413.200.  In  new 
§  413.200(b),  we  would  revise  the 
definition  of  "Freestanding.”  VVe  would 
provide  that  an  organ  procurement 
organization  (OPO)  or  a 
histocompatibility  laboratory  is 
freestanding  unless  it — 

•  Is  subject  to  the  control  of  the 
hospital  with  regard  to  the  hiring,  firing, 
training  and  paying  of  employees;  and 

•  Is  considered  as  a  department  of  the 
hospital  for  insurance  purposes 
(including  malpractice  insurance, 
general  liability  insurance,  worker’s 
compensation  insurance,  and  employee 
retirement  insurance). 

VVe  would  remove  from  the  definition 
of  "freestanding”  the  requirement  that 
hospital-based  OPOs  service  a  single 
transplant  center.  Section  4009(g)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (Public  Law  100-203)  required 
that  OPOs  be  designated  by  Medicare  to 
include  no  more  than  one  OPO  per 
service  area.  As  the  certification  process 
limited  only  one  to  an  area  and  some  of 
the  OPOs  were  hospital-based,  limiting 
the  OPO’s  responsibility  to  a  single 
transplant  center  became  impractical. 

An  OPO  (whether  independent  or 
hospital-based)  is  required  to  service  all 
transplant  centers  in  its  area. 
Accordingly,  it  would  be  very  rare  when 
a  hospital-l^sed  OPO  would  service  a 
single  transplant  center. 

Section  413.202  Organ  Procurement 
Organizations’  (OPOs’)  or  Transplant 
Centers’  Costs  for  Kidneys  Sent  to 
Foreign  Countries  or  Transplanted  in 
Patients  Other  Than  Medicare 
Beneficiaries 

Existing  §413.179  would  be 
redesignated  as  §413.202  with  changes 
discussed  below. 

Organ  Acquisition  Costs 

To  ensure  that  there  is  a  more 
reasonable  and  accurate  determination 
of  the  Medicare  program’s  share  of  heart 
and  lung  acquisition  costs,  we  propose 
to  pay  transplant  hospitals  using  the 
same  method  that  we  use  to  determine 
Medicare’s  share  of  the  cost  of  acquiring 
kidneys.  As  noted  earlier,  organ 
acquisition  costs  are  paid  to  Medicare- 
certified  transplant  centers  as  cost 
passthroughs  (§  412.113(d)).  The  cost  of 
acquiring  kidneys  for  transplant  is 
determined  by  using  a  formula  specified 
in  §  413.179.  Existing  §  413.179 
(redesignated  as  §  413.202  in  this 
proposed  rule)  requires  that  transplant 


hospitals  compute  Medicare  kidney 
acquisition  costs  based  on  the  ratio  of 
the  number  of  usable  kidneys 
transplanted  into  Medicare  beneficiaries 
to  the  total  number  of  usable  kidneys 
applied  to  reasonable  costs.  VVe  propose 
to  expand  the  applicability  of 
redesignated  §413.2g2  to  include  hearts 
and  livers  by  making  it  apply  to 
"organs”  instead  of  "kidneys.”  VVe 
believe  that  this  revision  would  result  in 
a  more  reasonable  determination  of 
Medicare  heart  and  liver  acquisition 
costs  because  the  kidney  formula  more 
fairly  accounts  for  Medicare’s  portion  of 
such  costs,  including  organ  wastage.  VVe 
would  cross  refer  §412.113  to  §413.202 
to  ensure  proper  cost  determination. 

By  making  this  change,  vve  would 
ensure  that  acquisition  costs  of  organs 
transplanted  in  non-Medicare  recipients 
are  excluded  from  Medicare  payment. 
Section  1861(v)(l)(A)  of  the  Act  requires 
that  the  cost  of  services  be  borne  by  the 
appropriate  payor.  Accordingly,  the  cost 
associated  with  organs  not  used  by 
Medicare  beneficiaries  must  be  borne  by 
the  responsible  individual  or  third  party 
payor.  The  law  precludes  Medicare  from 
paying  any  costs  associated  with  organs 
not  used  by  Medicare  beneficiaries. 

Consequently,  we  would  require  that 
Medicare-certified  transplant  centers 
and  organ  procurement  organizations 
(OPOs)  separate  costs  associated  with 
organs  transplanted  in  non-Medicare 
recipients  from  Medicare  allowable 
costs  prior  to  final  settlement  by  the 
Medicare  fiscal  intermediary.  To 
separate  costs,  we  would  require  that 
the  transplant  centers  compute  the  ratio 
of  the  number  of  organs  used  for  • 
Medicare  beneficiaries  to  the  total 
number  of  organs  used  and  adjust  the 
costs  for  organs  transplanted  in  patients 
other  than  Medicare  beneficiaries 
(proposed  §  413.202). 

Payment  for  Erythropoietin  (EPO)/ 
Epoietin  (EPO) 

Erythropoietin  (EPO)  is  an  anti¬ 
anemia  drug  given  to  dialysis  patients 
with  a  specified  level  of  anemia. 
Payments  to  ESRD  facilities  are  made  in 
increments  of  1,000  unit  doses,  rounded 
to  the  nearest  100  units.  Section  13566 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993  (OBRA  ’93)  decreased  the 
maximum  payment  for  EPO  from  $11  to 
$10  per  1,000  units,  which  is  specified 
in  section  1881(b)(ll)(B)(ii)  of  the  Act. 
This  amount  is  subject  to  adjustment  by 
HCFA,  if  necessary.  Existing 
§  413.170(c)  provides  that  HCFA 
publishes  annually  a  Federal  Register 
notice  indicating  whether  an  update  in 
the  EPO  payment  amount  is  appropriate 
and  requesting  public  comment.  We 
would  revise  redesignated  §413.174(0 
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to  add  the  statutory  reference  and  to 
clarify  that  when  we  determine  that  an 
adjustment  to  the  payment  amount  is 
necessary,  we  publish  a  Federal 
Register  notice  proposing  a  revision  to 
the  EPO  payment  amount,  but  that  we 
will  no  longer  publish  a  notice  routinely 
on  an  annual  basis. 

III.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  “Dates” 
section  of  this  preamble,  and  we  will 
respond  to  the  comments  in  the 
preamble  to  the  final  rule. 

IV.  Collection  of  Information 
Requirements 

Sections  413.184,  413.186,  413.190, 
and  413.192  of  the  regulations  contain 
information  collection  or  recordkeeping 
requirements,  or  both,  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  The 
information  collection  requirements 
concern  the  documentation  required  of 
a  facility  furnishing  dialysis  services  to 
patients  with  end  stage  renal  disease 
that  requests  an  exception  to  the 
prospective  payment  rate.  The 
respondents  who  will  provide  the 
information  include  providers  that 
furnish  dialysis  services  to  patients  with 
end  stage  renal  disease.  No  new 
reporting  burden  will  exist  as  a  result  of 
this  regulation,  since  we  propose  to 
place  in  regulations  current 
documentation  requirements  already 
published  in  Chapter  27  of  the  PRM. 
Therefore,  the  public  reporting  burden 
for  this  collection  of  information  would 
be  the  same  as  that  for  Chapter  27, 
which  was  approved  by  OMB  on 
September  21, 1991  for  use  through 
September  30, 1994,  under  control 
number  0938-0296.  Organizations  and 
individuals  desiring  to  submit 
comments  on  the  information  collection 
and  recordkeeping  requirements  should 
direct  them  to  the  OMB  official  whose 
name  appears  in  the  “ADDRESSES” 
section  of  this  preamble.  A  notice  will 
be  published  in  the  Federal  Register 
after  approval  of  the  regulations’ 
information  collection  requirements  is 
obtained. 

V.  Regulatory  Impact  Statement 

VVe  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  proposed 


rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  all  hospitals  and  ESRD 
facilities  are  considered  to  be  small 
entities.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

Payment  Exception  Requests 

The  purpose  of  this  portion  of  the 
proposed  rule  is  to  codify  in  regulations 
existing  policy  concerning  an  ESRD 
facility’s  request  for  an  exception  to  its 
prospectively  determined  payment  rate. 
This  policy  is  contained  in  chapter  27 
of  the  Provider  Reimbursement  Manual 
(PRM).  This  proposed  rule  would  affect 
all  ESRD  facilities,  including  hospital- 
based  and  freestanding,  that  file  for  an 
ESRD  exception  request. 

Our  records  indicate  that  as  of 
December  31, 1990,  there  were  1,968 
facilities  eligible  to  file  exception 
requests.  Of  these,  275  or  14  percent  of 
the  facilities  filed  exception  requests 
during  the  December  1, 1989  to  May  29, 
1990  exception  period.  This  resulted  in 
194  granted  requests  (mostly  partially 
granted)  and  81  denials.  During  our 
most  recent  exception  request  cycle,  for 
the  period  March  1, 1991  through 
August  27, 1991, 135  facilities  filed 
exception  requests.  This  resulted  in  87 
requests  being  granted  at  least  in  part 
and  48  denials. 

Under  current  procedures,  an  ESRD 
facility  requesting  an  exception  to  its 
prospective  payment  rate  complies  with 
the  instructions  contained  in  chapter  27 
of  the  PRM.  A  facility  whose  request  is 
granted  only  partially  or  is  denied  an 
exception  may  appeal  its  request  to  the  . 
Provider  Reimbursement  Review  Board 
(PRRB).  The  PRRB  is  bound  by  the 
statute  and  regulations  and,  in 
interpreting  them,  may  come  to  a 
different  conclusion  than  if  it  followed 
program  instructions.  If  we  codify  in 
regulations  details  now  found  in  the 
PRM  instructions,  the  PRRB  would  be 
presented  with  more  specific  bases  for 
adjudicating  an  appeal  of  a  partially 
denied  or  denied  exception  request. 


Organ  Acquisition  Costs 

In  1992,  there  were  66  hospitals 
certified  to  perform  heart  transplants 
and  33  hospitals  certified  to  perform 
liver  transplants.  These  amount  to  less 
than  two  percent  of  all  Medicare 
participating  hospitals.  In  1991,  there 
were  182  liver  transplants  and  335  heart 
transplants  performed  on  Medicare 
beneficiaries.  Although  the  number  of 
Medicare  transplants  represents  less 
than  one-fourth  of  the  total  number  of 
heart  and  liver  transplants,  a 
preliminary  review  of  cost  report  data 
indicates  the  average  Medicare 
acquisition  cost  per  liver  and  per  heart 
is  higher  than  the  average  non-Medicare 
acquisition  cost.  Most  organ 
procurement  costs  are  incurred  before  a 
recipient  is  identified  as  a  Medicare 
beneficiary:  thus,  we  do  not  believe  the 
Medicare  program’s  share  of  acquisition 
costs  should  exceed  the  non-Medicare 
share.  We  believe  that  the  current 
method  of  cost  reimbursement  contains 
the  potential  for  transplant  centers  to 
include  some  non-Medicare  costs  in  the 
Medicare  costs. 

This  proposed  rule  would  extend  the 
formula  used  to  compute  kidney 
acquisition  costs  to  other  organs, 
including  hearts  and  livers.  Acquisition 
costs  would  be  based  on  the  ratio  of  the 
number  of  usable  organs  transplanted 
into  Medicare  beneficiaries  to  the  total 
number  of  usable  organs.  It  would  not 
affect  our  obligation  to  pay  allowable 
organ  acquisition  costs,  but  would 
prevent  Medicare  from  bearing  costs 
associated  with  non-Medicare 
procedures.  Based  on  the  number  of 
Medicare  organ  transplants,  we 
anticipate  annual  Medicare  program 
savings  associated  with  this  provision  of 
less  than  $5  million.  Facilities  that  have 
been  correctly  reporting  non-Medicare 
acquisition  costs  would  not  be  affected 
by  this  proposal.  Facilities  that  have  not 
would  find  their  Medicare  payments 
reduced  to  better  reflect  Medicare’s 
sh''.re  of  allowable  acquisition  costs. 

For  the  reasons  stated  above,  we  are 
not  preparing  analyses  for  either  the 
RFA  or  section  1102(b)  of  the  Act  since 
we  have  determined,  and  the  Secretary 
certifies,  that  this  proposed  rule  would 
not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  would  not  have  a 
significant  economic  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 
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List  of  Subjects 
42  CFR  Part  412 

Administrative  practice  and 
procedure,  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  414 

Administrative  paractice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  area.  X-rays. 

42  CFR  Chapter  IV  would  be  amended 
as  set  forth  below: 

A.  42  CFR  part  412  is  amended  as 
follows: 

PART  412— PROSPECTfVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  part  412 
is  revised  to  read  as  follows; 

Authority.  Secs.  1102, 1815(e).  1820, 1871, 
1881,  and  1886  of  the  Social  Security  Act  (42 
U.S.C  1302, 1395g(e),  1395i-4,  1395hh. 
1395rr,  and  1395wwj. 

2.  Section  412.113  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  412.113  Other  payments. 

*  «  «  *  * 

(d)  Heart,  kidney,  and  liver 
acquisition  costs  incurred  by  hospitals 
with  approved  transplantation  centers. 
Payment  for  heart,  kidney,  and  Uver 
acquisition  costs  incurred  by  hospitals 
with  approved  transplantation  centers  is 
made  on  a  reasonable  cost  basis,  as 
provided  in  §413.202. 

B.  42  CFR  pjart  413  is  amended  as 
follows: 

PART  413-PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMEffT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1814(b),  1815, 
1833(a),  1861(v),  1871, 1881, 1883,  and  1886 
of  the  Social  Security  Act  as  amended  (42 
U.S.C  1302, 1395f{b),  1395g,  13951(a). 
1395x(v),  1395hh,  1395rr.  1395tt,  and 
1395WW). 

2. -3.  Section  413.170  is  revised  to 
read  as  follows: 


§413.170  Scope. 

Basis  and  purpose.  This  subpart 
implements  section  1881(b)(2)  and  (b)(7) 
of  the  Act  by — 

(a)  Setting  forth  the  principles  and 
authorities  under  which  HCFA  is 
authorized  to  estabhsh  a  prospective 
payment  system  for  outpatient 
maintenance  dialysis  furnished  in  or 
under  the  supervision  of  an  ESRD 
facility  approved  under  subpart  U  of 
part  405  of  this  chapter  (referred  to  as 
“facility”  in  this  section).  For  purposes 
of  this  section  and  §  413.198,  outpatient 
maintenance  dialysis  means  outpatient 
dialysis,  home  dialysis  and  self-dialysis 
and  home  dialysis  training,  as  defined 
in  §  405.2102(f)(2)(ii),  {f)(2)(iii),  and 
(f)(3)  of  this  chapter,  and  includes  all 
items  and  services  specified  in 
§§410.50  and  410.52  of  this  chapter. 

(b)  Providing  procedures  and  criteria 
under  which  a  facility  may  receive  an 
exception  to  the  prospective  payment 
rates  established  under  this  section;  and 

(c)  EstabUshing  procedures  and 
criteria  for  a  facility  to  appeal  its 
payment  amount  under  the  prospective 
payment  system. 

4.  A  new  §  413.172  is  added  to  read 
as  follows: 

§  413.172  Principles  of  prospective 
payment 

(a)  Payments  for  outpatient 
maintenance  dialysis  are  based  on  rates 
set  prospectively  by  HCFA. 

(b)  All  approved  ESRD  facilities  must 
accept  the  prospective  payment  rates 
established  by  HCFA  as  payment  in  full 
for  covered  outpatient  maintenance 
dialysis. 

(c)  HCFA  publishes  the  methodology 
used  to  establish  payment  rates  and 
changes  in  those  rates  in  the  Federal 
Register,  as  provided  in  §  413.196(b). 

§  413.174  (Redesignated  as  §  413.19S] 

5.  Existing  section  413.174  is 
redesignated  as  §413.198. 

6.  A  new  §413.174  is  added  to  read 
as  follows: 

§  41 3.1 74  Prospective  rates  for  hospital- 
based  and  independent  ESRO  facilities. 

(a)  In  accordance  with  section 
1881(b)(7)  of  the  Act,  HCFA  establishes 
prospective  rates  using  a  methodology 
that — 

(1)  Differentiates  between  hospital- 
based  facilities  and  independent  ESRD 
facilities; 

(2)  Effectively  encourages  efficient 
delivery  of  dialysis  services;  and 

(3)  Provides  incentives  for  increasing 
the  use  of  home  dialysis. 

(b)  For  purposes  of  rate-setting  and 
payment  under  this  section,  HCFA 
considers  any  facility  that  does  not  meet 


all  of  the  criteria  of  a  hospital-based 
facility  to  be  an  independent  facility.  A 
determination  under  this  paragraph  is 
an  initial  determination  under  §  498.3  of 
this  chapter. 

(c)  For  purposes  of  rate-setting  and 
payment  under  this  section,  HCFA  will 
determine  that  a  facility  is  hospital- 
based  if  the — 

(1)  Facility  and  hospital  are  subject  to 
the  bylaws  and  operating  decisions  of  a 
common  governing  board.  This 
governing  board,  which  has  final 
administrative  responsibility,  approves 
all  personnel  actions,  appoints  medical 
staff,  and  carries  out  similar 
management  functions; 

(2)  Facility’s  director  or  administrator 
is  under  the  supervision  of  the 
hospital’s  chief  executive  officer  and 
reports  through  him  or  her  to  the 
governing  board; 

(3)  Facility  personnel  policies  and 
practices  conform  to  those  of  the 
hospital; 

(4)  Administrative  fimctions  of  the 
facility  (for  example,  records,  billing, 
laundry,  housekeeping,  and  purchasing) 
are  integrated  with  those  of  the  hospital; 
and 

(5)  Facility  and  hospital  are 
financially  integrated,  as  evidenced  by 
the  cost  report,  which  reflects  allocation 
of  overhead  to  the  facility  through  the 
required  step-down  methodology. 

(d)  In  determining  whether  a  facility 
is  hospital-based,  HCFA  does  not 
considerr- 

(1)  An  agreement  between  a  facility 
and  a  hospital  concerning  patient 
referral; 

(2)  A  shared  service  arrangement 
between  a  facility  and  a  hospital;  or 

(3)  The  physical  location  of  a  facility 
on  the  premises  of  a  hospital. 

(e)  If  all  the  physicians  furnishing 
services  to  patients  in  an  ESRD  facility 
elect  the  initial  method  of  payment  (as 
described  in  §  414.313(c)  of  this 
subchapter),  the  prospective  rate  (as 
described  in  paragraph  (a)  of  this 
section)  paid  to  that  facility  is  increased 
by  an  add-on  amount  as  described  in 
§414.313. 

(f)  Erj'thropoietin  (EPO)/Epoletin 
(EPO). 

(1)  When  EPO  is  furnished  to  an 
ESRD  patient  by  a  Medicare  approved 
ESRD  facility  or  a  supplier  of  home 
dialysis  equipment  and  supplies, 
payment  is  based  on  the  amount 
specified  in  paragraph  (f)(3)  of  this 
section. 

(2)  The  payment  is  made  only  on  an 
assignment  basis,  that  is,  directly  to  the 
facility  or  supplier,  which  must  accept, 
as  payment  in  full,  the  amount  that 
HCT'A  determines. 
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(3)  HCFA  determines  the  payment 
amount  in  accordance  with  the 
following  rules: 

(i)  The  amount  is  prospectively 
determined,  as  specified  in  section 
1881(b)(ll)(B)(ii)  of  the  Act,  reviewed 
and  adjusted  by  HCFA,  if  necessary,  and 
paid  to  hospital-based  and  independent 
dialysis  facilities  and  to  suppliers  of 
home  dialysis  equipment  and  supplies, 
regardless  of  the  location  of  the  facility, 
supplier,  or  patient. 

(ii)  If  HCFA  determines  that  an 
adjustment  to  the  payment  amount  is 
necessary,  HCFA  publishes  a  Federal 
Register  notice  proposing  a  revision  to 
the  EPO  payment  amount  and 
requesting  public  comment. 

(iii)  Any  increase  in  this  amount  for 
a  year  does  not  exceed  the  percentage 
increase  (if  any)  in  the  implicit  price 
deflator  for  gross  national  product  (as 
published  by  the  Department  of 
Commerce)  for  the  second  quarter  of  the 
preceding  year  over  the  implicit  price 
deflator  for  the  second  quarter  of  the 
second  preceding  year. 

(iv)  The  Medicare  payment  amount  is 
subject  to  the  Part  B  deductible  and 
coinsurance. 

(g)  In  addition  to  the  prospective 
payment  described  in  this  section, 

HCFA  makes  an  additional  payment  for 
certain  drugs  furnished  to  ESI^ 
patients  by  a  Medicare-approved  ESRD 
facility.  HCFA  makes  this  payment 
directly  to  the  ESRD  facility.  The  facility 
must  accept  the  allowance  determined 
by  HCFA  as  payment  in  full.  Payment 
for  these  drugs  is  made  as  described 
below: 

(1)  Hospital-based  facilities.  HCFA 
makes  payment  in  accordance  with  the 
cost  reimbursement  rules  set  forth  in 
this  part. 

(2)  Independent  facilities.  HCFA 
makes  payment  in  accordance  with  the 
methodology  set  forth  in  §  405.517  of 
this  chapter  for  paying  for  drugs  that  80*0 
not  paid  on  a  cost  or  prospective 
payment  basis. 

7.  A  new  §  413.176  is  added  to  read 
as  follows: 

§413.176  Amount  of  payments. 

(a)  If  the  beneficiary  has  incurred  the 
full  deductible  applicable  under  Part  B 
of  Medicare  before  the  treatment,  the 
intermediary  pays  the  facility  80  percent 
of  its  prospective  payment  rate. 

(b)  If  the  beneficiary  has  not  incurred 
the  hill  deductible  applicable  under  Part 
B  of  Medicare  before  Ae  treatment,  the 
intermediary  subtracts  the  amount 
applicable  to  the  deductible  from  the 
facility’s  prospective  rate  and  pays  the 
facility  80  percent  of  the  remainder,  if 
any. 


§413.178  [Redesignated  as  §41 3.200] 

8.  Existing  §  413.178  is  redesignated 
as  §413.200. 

9.  A  new  §  413.178  is  added  to  read 
as  follows: 

§413.178  Baddeb(|. 

(a)  HCFA  reimburses  each  facility  its 
allowable  Medicare  bad  debts,  up  to  the 
facility’s  costs  as  determined  under 
Medicare  principles,  in  a  single  lump 
sum  payment  after  the  facility’s  cost 
reporting  period  ends. 

(b)  A  facility  must  attempt  to  collect 
deductible  and  coinsurance  amounts 
owed  by  beneficiaries  before  requesting 
payment  from  HCFA  for  uncollectible 
amounts.  Section  413.80  specifies  the 
collection  efforts  facilities  must  make. 

(c)  A  facility  must  request  payment 
for  uncollectible  deductible  and 
coinsurance  amounts  owed  by 
beneficiaries  by  submitting  an  itemized 
list  of  all  specific  uncollectible  amounts 
related  to  covered  services. 

§  413.179  [Redesignated  as  §  413.202] 

10.  Existing  §  413.179  is  redesignated 
as  §413.202. 

11.  A  new  §  413.180  is  added  to  read 
as  follows: 

§413.180  Procedures  for  requesting 
exceptions  to  payment  rates. 

(a)  All  payments  for  outpatient 
maintenance  dialysis  furnished  at  or  by 
facilities  are  made  on  the  basis  of 
prospective  pa3rment  rates. 

(b)  If  a  facihty  projects  on  the  basis  of 
prior  year  cost  and  utilization  trends 
that  it  will  have  an  allowable  cost  per 
treatment  higher  than  its  prospective 
rate  set  under  this  chapter  and  if  these 
excess  costs  are  attributable  to  one  or 
more  of  the  factors  in  §  413.182,  the 
facility  may  request  that  HCFA  approve 
an  exception  to  that  rate  and  set  a  higher 
prospective  payment  rate. 

(c)  This  higher  payment  rate  is  subject 
to  the  rules  governing  the  amount  of 
payment  in  §  413.176. 

(d)  A  facility  must  request  an 
exception  to  its  payment  rate  within  180 

.  days  of — 

(1)  The  effective  date  of  its  new 
prospective  payment  rate; 

(2)  The  effective  date  that  HCFA 
opens  the  exceptions  process;  or 

(3)  The  date  on  which  an 
extraordinary  cost  increasing  event 
occurs,  as  described  in  §§  413.182(c) 
and  413.188. 

(e)  The  facility  must  demonstrate  to 
HCFA’s  satisfaction  that  the 
requirements  of  this  section  and  the 
criteria  in  §  413.182  are  fully  met.  The 
burden  of  proof  is  on  the  facility  to 
show  that  one  or  more  of  the  criteria  are 
met  and  that  the  excessive  costs  are 


justifiable  under  the  reasonable  cost 
principles  set  forth  in  this  part.  The 
burden  of  proof  is  not  on  HCFA  to  show 
that  the  criteria  are  not  met  and  that  the 
facility’s  costs  are  not  allowable. 

(f)  It  requesting  an  exception  to  its 
payment  rate,  a  facility  must  submit  to 
HCFA  its  most  recently  completed  cost 
report  as  required  under  §  413.198  and 
whatever  statistics,  data,  and  budgetary 
projections  are  determined  by  HCFA  to 
be  needed  to  adjudicate  the  exception. 
HCFA  may  audit  any  cost  report  or 
other  information  submitted.  'The 
materials  submitted  to  HCFA  must — 

(1)  Separately  identify  elements  of 
cost  contributing  to  costs  per  treatment 
in  excess  of  the  facihty’s  payment  rate; 

(2)  Show  that  the  facility’s  costs, 
including  those  costs  that  are  not 
directly  attributable  to  the  exception 
criteria,  are  allowable  and  reasonable 
under  the  reasonable  cost  principles  set 
forth  in  this  part; 

(3)  Show  tnat  ^e  elements  of 
excessive  cost  are  specifically 
attributable  to  one  or  more  conditions 
specified  in  §413.182; 

(4)  Specify  the  amoimt  of  additional 
payment  per  treatment  the  facility 
believes  is  required  for  it  to  recover  its 
justifiable  excess  costs;  and 

(5)  Specify  that  the  facility  has 
compared  its  most  recently  completed 
cost  report  with  prior  years.  The  facility 
must  explain  any  material  cost  changes 
and  include  the  data  and  explanation 
with  the  documentation  supporting  the 
exception  request. 

(g)  An  exception  request  is  deemed 
approved  unless  it  is  disapproved 
within  60  working  days  after  it  is  filed 
with  its  intermediary. 

(h)  In  determining  the  facility’s 
payment  rate  under  the  exception 
process,  HCFA  excludes  all  costs  that 
are  not  reasonable  or  allowable  under 
the  reasonable  cost  principles  set  forth 
in  this  part. 

(i)  Except  for  exceptions  approved 
under  §  413.182(c),  a  prospective 
exception  payment  rate  approved  by 
HCFA  applies  for  the  period  from  the 
date  the  complete  exception  request  was 
filed  with  its  intermediary  until  the 
earlier  of  the — 

(1)  Date  the  circumstances  justifying 
the  exception  rate  no  longer  exist;  or 

(2)  End  of  the  period  during  which 
the  announced  rate  was  to  apply. 

(j)  A  prospective  exception  payment 
rate  approved  by  HCFA  under 

§§  413.182(c)  and  413.188  applies  from 
the  date  of  the  extraordinary  event  until 
the  end  of  the  period  during  which  the 
prospective  emnounced  rate  was  to 
apply,  unless  HCFA  determines  that 
another  date  is  more  appropriate.  If 
HCFA  does  not  extend  die  exception 
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period  and  the  facility  believes  that  it 
continues  to  require  an  exception  to  its 
rate,  the  facility  must  reapply  in 
accordance  with  the  procedures  in  this 
section. 

(k)  HCFA  denies  exception  requests 
submitted  without  the  documenf^tion 
spedhed  in  §  413.182  and  the 
applicable  cross-references. 

(l)  Fadlities  that  have  been  denied 
exception  requests  during  the  180  days 
may  file  a  subsequent  exception  request 
if  all  required  documentation  is  filed 
with  the  intermediary  by  the  180th  day. 

12.  A  new  §413.182  is  added  to  reaa 
as  follows: 

§413.182  Criteria  for  approval  of 
exception  requests. 

HCFA  may  approve  exceptions  to  an 
ESRD  fadlity’s  prospective  payment 
rate  if  the  Cadlity  demonstrates  by 
convindng  obje^ve  evidence  that  its 
total  per  treatment  costs  are  reasonable 
and  allowable  under  the  relevant  cost 
reimbursement  principles  or  this  part 
413  and  that  its  per  treatment  costs  in 
excess  of  its  payment  rate  are  directly 
attributable  to  any  of  the  following 
criteria: 

(a)  Atypical  service  Intensity  (patient 
mix),  as  specified  in  §  413.184. 

(b)  Isolated  essential  fadlity,  as 
spedfied  in  §  413.186. 

(c)  Extraordinary  drciunstances,  as 
spedfied  in  §413.188. 

(d)  Self-dialysis  training  costs,  as 
spedfied  in  §  413.190. 

(e)  Frequency  of  dialysis,  as  spedfied 
in  §413.192. 

13.  A  new  §  413.184  is  added  to  read 
as  follows; 

§  413.184  Payment  exception:  Atypical 
service  intertsity  (patient  mix). 

(a)  To  qualify  for  an  exception  to  the 
prospective  payment  rate  based  on 
atypical  service  intensity  (patient 
mix) — 

(1)  A  fadlity  must  demonstrate  that  a 
substemtial  proportion  of  the  fadlity’s 
outpatient  maintenance  dialysis 
treatments  involve  atypically  intense 
dialysis  services,  special  dialysis 
procedures,  or  supplies  that  are 
medically  necessary  to  meet  spedal 
medical  needs  of  the  fadlity’s  patients. 
E.xamples  that  may  qualify  under  this 
criterion  are  more  intense  dialysis 
services  that  are  medically  necessary  for 
patients  such  as — 

(i)  Patients  who  have  been  referred 
from  other  fadlities  on  a  temporary 
basis  for  more  intense  care  during  a 
period  of  medical  instability  and  who 
return  to  the  original  fadlity  after 
stabilization; 

(ii)  Pediatric  patients  who  require  a 
significantly  higher  staff-to-patient  ratio 
than  typical  adult  patients;  or 


(iii)  Patients  with  medical  conditions 
that  are  not  commonly  treated  by  ESRD 
facilities  and  that  complicate  the 
dialysis  procedure. 

(2)  The  facility  must  demonstrate 
clearly  that  these  services,  procedures  or 
supplies  and  its  per  treatment  costs  are 
prudent  and  reasonable  when  compared 
to  those  of  fadlities  with  a  similar 
patient  mix. 

(3)  A  fadlity  must  demonstrate  that — 

(i)  Its  nursing  personnel  costs  have 

been  allocated  properly  between  each 
mode  of  care;  and  (ii)  The  additional 
nursing  hours  per  treatment  are  not  the 
result  of  an  excess  number  of 
employees. 

(b)  Documentation: 

(1)  A  fadlity  must  submit  a  listing  of 
all  outpatient  dialysis  patients 
(including  all  home  patients)  treated 
during  the  most  recently  completed 
fiscal  or  calendar  year  showing — 

(1)  Patients  who  received  transplants, 
including  the  date  of  transplant; 

(ii)  Patients  awaiting  a  transplant  who 
are  medically  able,  have  given  consent, 
and  are  on  an  active  transplant  list,  and 
projected  transplants; 

(iii)  Home  patients; 

(iv)  Infadlity  patients,  staff-assisted  or 
self-dialysis; 

(v)  Individual  patient  diagnosis: 

(vi)  Diabetic  patients; 

(vii)  Patients  isolated  because  of  a 
contagious  disease; 

(viii)  Age  of  patients; 

(ix)  Mortality  rate  broken  out  by  age 
and  diagnosis; 

(x)  Number  of  patient  transfers, 
reasons  for  transfers  and  any  related 
information;  and 

(xi)  Total  number  of  hospital 
admissions  for  the  facility’s  patients, 
reason  for,  and  length  of  stay,  of  each 
session. 

(2)  The  facility  must  also — 

(i)  Submit  the  following 
documentation  on  costs  of  nursing 
personnel  (registered  nurses,  licensed 
practical  nurses,  technicians  and  aides) 
incurred  during  the  most  recently 
completed  fiscal  or  calendar  year  cost 
report  showing — 

(A)  Amount  each  employee  was  paid; 

(B)  Number  of  personnel; 

(C)  Amount  of  time  spent  in  the 
dialysis  unit;  and 

(D)  Stafi  to  patient  ratio  based  on  total 
hours,  with  an  analysis  of  productive 
and  nonproductive  hours. 

(ii)  Submit  the  following 
documentation  on  supply  costs  incurred 
during  the  most  recently  completed 
fiscal  or  calendar  year  cost  report 
showing — 

(A)  By  modality,  a  complete  fist  of 
supplies  used  routinely  in  a  dialysis 
treatment; 


(B)  The  make  and  model  number  of 
dialyzer,  and  component  cost  of  each 
dialyzer;  and 

(C)  That  supplies  are  prudently 
purchased  (for  example,  that  bulk 
discounts  are  used  when  available). 

14.  A  new  §413.186  is  added  to  read 
as  follows; 

§  41 3.1 86  Payment  exception:  Isolated 
essential  facility. 

(a)  To  qualify  for  an  exception  to  the 

E respective  payment  rate  based  on 
eing  an  isolated  essential  facility — 

(1)  The  facility  must  be  the  only 
supplier  of  dialysis  in  its  geographical 
area; 

(2)  The  facility’s  patients  must  be 
unable  to  obtain  dialysis  services 
elsewhere  without  substantial 
additional  hardship;  and 

(3)  The  fadlity’s  excess  costs  must  be 
justifiable. 

(b)  Criteria  for  approval  of  exception 
requests;  In  determining  whether  a 
fadlity  qualifies  for  an  exception  based 
on  its  being  an  Isolated  essentia)  fadlity, 
HCFA  considers — 

(1)  Local  permanent  residential 
population  density; 

(2)  Typical  local  commuting  distances 
for  medical  services; 

(3)  Volume  of  treatments;  and 

(4)  EHalysis  fadlity  usage  by  area 
residents  other  than  the  applying 
facility’s  patients. 

(c)  Dociunentation: 

(1)  Isolated.  To  be  considered 
isolated,  the  fadlity  must  document  that 
it  is  located  outside  an  established 
Metropolitan  Statistical  Area  and 
provides  dialysis  to  a  permanent  patient 
population,  as  opposed  to  a  transient 
patient  population. 

(2)  Essential.  To  be  considered 
essential,  the  facility  must  document — 
(i)  That  a  substantial  number  of  its 
patients  cannot  obtain  dialysis  services 
elsewhere  without  additional  hardship; 
and 

(ii)  The  additional  hardship  the 
patients  will  incur,  generally,  in  travel 
time  and  cost. 

(3)  Cost  per  treatment.  The  fadlity 
must — 

(i)  Document  that  its  cost  per 
treatment  is  reasonable;  and 
(ii)  Explain  how  the  facility’s  cost  per 
treatment  in  excess  of  its  composite  rate 
relates  to  the  isolated  essential  facility 
criteria  spedfied  in  paragraph  (b)  of  this 
section. 

(4)  Additional  information.  The 
fadlity  must  also  fimiish  the  following 
information  in  a  format  that  condsely 
explains  the  facility’s  cost  and  patient 
data  to  support  its  request: 

(i)  A  list  of  current  and  requested 
payment  rates  for  each  modality. 
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(ii)  An  explanation  of  any  \musual 
geographic  conditions  in  the  area 
surrounding  the  facility. 

(iii)  A  copy  of  the  latest  filed  cost 
report  and  a  budget  estimate  for  the  next 
12  months  prepared  on  cost  report 
forms. 

(iv)  An  explanation  of  vinusual  costs 
reported  on  the  facility’s  actual  or 
budgeted  cost  reports  and  any 
significant  changes  in  budgeted  costs 
and  data  compared  to  actual  costs  and 
data  reported  on  the  latest  filed  cost 
report. 

(v)  The  name,  location  of.  and 
distance  to,  the  nearest  renal  dialysis 
facility. 

•  (vi)  A  list  of  patients  by  modality 
showing  commuting  distance  and  time 
to  the  current  and  the  next  nearest  renal 
dialysis  facility. 

(vii)  The  historical  and  projected 
patient  to  staff  ratios  and  number  of 
machines  used  for  maintenance  dialysis 
treatments. 

(viii)  A  computation  showing  the 
facility’s  treatment  capacity,  arrived  at 
by  taking  the  total  stations  multipUed  by 
,  the  number  of  hours  of  operation  for  the 
year  divided  by  the  average  length  of  a 
dialysis  treatment. 

(ix)  The  geographic  boundaries  and 
population  size  of  the  facility’s  service 
area. 

15.  A  new  §  413.188  is  added  to  read 
as  follows; 

§  413.188  Payment  exception: 
Extraordinary  circumstances. 

(a)  To  qualify  for  an  exception  to  the 
prospective  payment  rate  based  on 
extraordinary  circumstances,  the  facility 
must  substantiate  that  it  incius  excess 
costs  beyond  its  control  due  to  a  fire, 
earthquake,  flood,  or  other  natural 
disaster. 

fb)  HCFA  does  not  grant  an  exception 
based  on  increased  costs  if  a  facility 
chose  not  to — 

(1)  Maintain  adequate  insurance 
protection  against  such  losses  (through 
the  purchase  of  insurance,  the 

'  maintenance  of  a  self-insurance 
program,  or  other  equivalent 
alternative);  or 

(2)  File  a  claim  for  losses  covered  by 
insurance  or  utilize  its  self-insurance 
program. 

16.  A  new  §  413.190  is  added  to  read 
as  follows: 

§413.190  Payment  exception:  Self-dialysis 
training  costs. 

(a)  To  qualify  for  an  exception  to  the 
prospective  payment  rate  based  on  self¬ 
dialysis  training  costs,  the  facility  must 
establish  that  it  incurs  per  treatment 
costs  for  furnishing  self-dialysis  and 
home  dialysis  training  that  exceed  the 


facility’s  payment  rate  for  such  training 
sessions. 

(b)  To  justify  its  exception  request,  a 
facility  must — 

(1)  ^parately  identify  those  elements 
contributing  to  its  costs  in  excess  of  the 
composite  training  rate;  and 
(2j  Demonstrate  that  its  per  treatment 
costs  are  reasonable  and  allowable. 

(c)  HCFA  considers  the  facility’s  total 
costs,  cost  finding  and  apportionment, 
including  its  allocation  of  costs,  to 
determine  if  costs  are  properly  reported 
by  treatment  rqodality. 

(d)  Exception  requests  for  a  higher 
training  rate  are  limited  to  those  cost 
components  relating  to  training  such  as 
technical  staff,  medical  supplies,  and 
the  special  costs  of  education  (manuals 
and  ^ucation  material)  and  do  not 
generally  include  overhead  and  other 
indirect  costs. 

(e)  Documentation:  The  facility  must 
provide  the  following  information  to 
support  its  exception  request; 

(1)  A  copy  of  the  facility’s  training 
program. 

(2)  Computation  of  the  facility’s  cost 
per  treatment  for  maintenance  sessions 
and  training  sessions  including  an 
explanation  of  the  cost  difference 
between  the  two  modahties. 

(3)  Class  size  and  patients’  training 
schedules. 

(4)  Number  of  training  sessions 
required,  by  treatment  modality,  to  train 
patients. 

(5)  Number  of  patients  trained  for  the 
current  year  and  the  prior  2  years  on  a 
monthly  basis. 

(6)  Projection  for  the  next  12  months 
of  future  training  candidates. 

(7)  'The  number  and  qualifications  of 
staff  at  training  sessions. 

(f)  Accelerated  training  exception: 

(1)  An  ESRD  facility  may  bill 
Medicare  for  a  dialysis  training  session 
only  when  a  patient  receives  a  dialysis 
treatment  (which  normally  is  three 
times  a  week). 

(2)  If  an  ESRD  facility  elects  to  train 
all  its  patients  using  a  particular 
treatment  modality  more  often  than 
during  each  dialysis  treatment  and,  as  a 
result,  the  number  of  its  billable  training 
dialysis  sessions  are  reduced,  the 
facility  may  request  a  composite  rate 
limited  to  the  lesser  of  the — 

(i)  Facility’s  projected  training  cost 
per  treatment;  or 

(ii)  Cost  per  treatment  the  facility 
would  have  received  in  training  a 
patient  if  it  had  trained  patients  only 
during  a  dialysis  treatment. 

(3)  An  ESFUD  fadfity  may  bill  a 
maximum  per  patient  of  25  training 
sessions  for  hemodialysis  training  and 
15  training  sessions  for  continuous 
cycling  peritoneal  dialysis  (CCPD)  and 


continuous  ambulatory  peritoneal 
dialysis  (CAPD)  training. 

(4)  In  computing  the  payment  amount 
under  an  accelerated  training  exception, 
to  ensure  adequate  patient  training, 

HCFA  uses  a  minimiun  number  of 
training  sessions  per  patient,  (15  for 
hemodialysis  and  5  for  CAPD  and 
CCPD)  when  the  fadlity  actually 
provides  fewer  than  the  minimum 
number  of  training  sessions. 

(5)  To  justify  an  accelerated  training 
exception  request,  an  ESRD  fadfity 
must  document  that  all  training  sessions 
provided  for  a  particular  modafity  are 
provided  during  the  shorter  but  more 
condensed  period. 

(6)  The  facility  must  submit  with  the 
exception  request  a  fist  of  patients,  by 
modafity,  trained  during  the  most  recent 
cost  report  period,  and  the  fist  must 
include  each  benefidary’s — 

(i)  Name; 

(ii)  Age;  and 

(iii)  Training  status  (completed,  not 
completed,  being  retrained,  or  in  the 
process  of  being  trained). 

(7)  The  total  treatments  from  the 
patient  fist  must  be  the  same  as  the  total 
treatments  reported  on  the  cost  report 
filed  with  the  request. 

17.  A  new  §  413.192  is  added  to  read 
as  follows: 

§413.192  Payment  exception:  Frequency 
of  dialysis. 

(a)  To  qualify  for  an  exception  to  the 
prospective  payment  rate  based  on 
frequency  of  dialysis,  the  fadfity  must 
establish  that  it  has  a  substantial  portion 
of  outpatient  maintenance  dialysis 
treatments  furnished  to  patients  who 
dialyze  less  frequently  than  three  times 
per  week. 

(b)  For  purposes  of  this  section, 
substantial  means  the  number  of 
treatments  furnished  by  the  fadfity  is  at 
least  15  percent  lower  than  the  number 
if  all  patients  dialyzed  three  times  a 
week. 

(c)  Per  treatment  jwyment  rates 
granted  under  this  exception  may  not 
exceed  the  amoimt  that  results  in 
weekly  payment  per  patient  equal  to 
three  times  the  fadfity’s  prospedive 
composite  rate,  exclusive  of  any 
exception  amounts. 

(d)  Documentation:  To  document  that 
an  ESRD  fadfity  furnishes  a  substantial 
number  of  dialysis  treatments  at  a 
frequency  less  than  3  times  per  week 
per  patient,  the  focility  must  submit  the 
following  information: 

(1)  A  fist  of  patients  receiving 
outpatient  dialysis  treatments  for  the 
cost  rejKJrt  that  is  being  filed  with  the 
request.  'The  fist  must  indicate — 

(i)  Whether  the  patients  are 
permanent,  transient  or  temporary; 


44108 


Federal  Register  /  Vol.  59,  No.  165  /  Friday,  August  26,  1994  /  Proposed  Rules 


(ii)  The  medically  prescribed 
frequency  of  dialysis;  and 

(iii)  The  number  of  dialysis  treatments 
that  each  patient  received  on  a  weekly 
and  yearly  basis  and  an  explanation  of 
any  discrepancy  between  that 
calculation  and  the  number  of 
treatments  reported  on  the  facility’s  cost 
report. 

(2)  A  list  of  patients  used  to  project  ^ 
treatments.  The  list  must  indicate — 

(i)  Whether  the  patients  are 
permanent,  transient  or  temporary; 

(ii)  The  medically  prescribed 
frequency  of  dialysis; 

(iii)  The  niunber  of  dialysis  treatments 
that  each  patient  is  projected  to  receive 
on  a  weekly  and  yearly  basis,  an 
explanation  of  any  discrepancy  between 
that  calculation  and  the  number  of 
treatments  rejmrted  on  the  facility’s 
projected  cost  report,  and  an 
explanation  for  any  change  between 
prior  actual  and  projected  data. 

(3)  A  schedule  showing  the  number  of 
treatments  to  be  furnished  twice  a  week 
and  the  number  of  treatments  that 
would  have  been  furnished  if  each 
patient  were  dialyzed  three  times  a 
week,  including  a  computation  of  the 
facility’s  projected  costs  per  treatment 
using  the — 

(1)  Projected  number  of  treatments 
furnished  twice  a  week;  and 

(ii)  Number  of  treatments  if  patients 
dialyze  three  times  a  week. 

(4)  A  schedule  showing  the 
computation  of  the  percentage  decrease 
in  the  number  of  treatments. 

18.  A  new  §  413.194  is  added  to  read 
as  follows: 

§413.194  Appeals. 

(a)  Appeals  under  section  1878  of  the 
Act.  (1)  A  facility  that  disputes  the 
amount  of  its  allowable  Medicare  bad 
debts  reimbursed  by  HCFA  under 

§  413.178  may  request  review  by  the 
intermediary  or  the  Provider 
Reimbursement  Review  Board  (PRRB)  in 
accordance  with  subpart  R  of  part  405 
of  this  chapter. 

(2)  A  facility  must  request  and  obtain 
a  final  agency  decision  prior  to  seeking 
judicial  review  of  a  dispute  regarding 
the  amount  of  allowable  Medicare  bad 
debts. 

(b)  Other  appeals.  (1)  A  facility  that 
has  requested  higher  payment  per 
treatment  in  accordance  with  §  413.180 
may  request  review  from  the 
intermediary  or  the  PRRB  if  HCFA  has 
denied  the  request  in  whole  or  in  part. 

In  such  a  case,  the  procedure  in  subpart 
R  of  part  405  of  this  chapter  is  followed 
to  the  extent  that  it  is  applicable. 

(2)  The  PRRB,  subject  to  review  by  the 
Administrator  under  §  405.1875  of  this 
chapter,  has  the  authority  to  review  the 


action  taken  by  HCFA  on  the  facility’s 
requests. 

(3)  A  facility  must  request  and  obtain 
a  final  agency  decision  prior  to  seeking 
judicial  review  of  the  denial,  in  whole 
or  in  part,  of  the  exception  i^uest. 

(c)  Procedure.  (1)  Tne  facility  must 
request  review  within  180  days  of  the 
date  of  the  decision  on  which  review  is 
sou^t. 

(2)  The  facility  may  not  submit  to  the 
reviewing  entity,  whether  it  be  the 
intermediary  or  the  PRRB,  any 
additional  information  or  cost  data  that 
had  not  been  submitted  to  HCFA  at  the 
time  HCFA  evaluated  the  exception 
reouest. 

id)  Determining  amount  in 
controversy.  For  purposes  of 
determining  PRRB  jurisdiction  under 
subpart  R  of  part  405  of  this  chapter  for 
the  appeals  described  in  paragraph  (b) 
of  this  section — 

(1)  The  amount  in  controversy  per 
treatment  is  determined  by  subtracting 
the  amount  of  program  pajonent  from 
the  amount  the  facility  requested  under 
§413.180;  and 

(2)  The  total  amount  in  controversy  is 
calculated  by  multiplying  the  amount  in 
controversy  per  treatment  by  the 
projected  number  of  treatments  for  the 
exception  request  period  (as  specified  in 
§  413.180(g)  and  (h)). 

19.  A  new  §  413.196  is  added  to  read 
as  follows: 

§413.196  Notification  of  changes  in  rate* 
setting  methodologies  and  payment  rates. 

(a)  HCFA  or  the  facility’s  intermediary 
notifies  each  facility  of  changes  in  its 
payment  rate.  This  notice  includes 
changes  in  individual  facility  payment 
rates  resulting  from  corrections  or 
revisions  of  particular  geographic  labor 
cost  adjustment  factors. 

(b)  Cnanges  in  payment  rates  resulting 
from  incorporation  of  updated  cost  data 
or  general  revisions  of  geographic  labor 
cost  adjustment  factors  are  aimounced 
by  notice  published  in  the  Federal 
Register  without  opportimity  for  prior 
public  comment.  Revisions  of  the  rate¬ 
setting  methodology  are  published  in 
the  F^eral  Register  in  accordance  with 
the  Department’s  established 
rulemaking  procedures. 

20.  Newly  redesignated  §  413.200  is 
amended  by  revising  the  heading  and 
paragraph  (b)  to  read  as  follows: 

§  41 3.200  Payment  of  Independent  organ 
procurement  organizations  and 
histocompatibility  laboratories. 
***** 

(b)  Definitions.  For  purposes  of  this 
section: 

Freestanding — An  OPO  or  a 
histocompatibility  laboratory  is 
fireestanding  unless  it — 


(1)  Is  subject  to  the  control  of  the 
hospital  in  regard  to  the  hiring,  firing, 
training  and  paying  of  employees;  and 

(2)  Is  considered  as  a  department  of 
the  hospital  for  insurance  purposes 
(including  malpractice  insurance, 
general  liability  insurance,  worker’s 
compensation  insurance,  and  employee 
retirement  insurance). 

Histocompatibility  laboratory  means  a 
laboratory  meeting  frie  standards  and 
providing  the  services  for  kidneys  or 
other  organs  set  forth  in  §  405.2171(d)  of 
this  chapter. 

OPO  means  an  organization  that 
meets  the  definition  in  §  485.302  of  this 
chapter. 

***** 

§  41 3.202  [Amended] 

21.  In  newly  redesignated  section 
413.202,  the  following  changes  are 
made: 

(a)  The  heading  is  revised  to  read  as 
follows:  413.202  Organ  procurement 
organizations’  (OPOs’)  or  transplant 
centers’  costs  for  organ  sent  to  foreign 
countries  or  transplanted  in  patients 
other  than  Medicare  beneficiaries. 

(b)  The  term  “organs”  is  substituted 
for  “kidneys”  in  the  text  wherever  the 
term  appears. 

(c)  The  phrase  “military  transplant 
hospital”  is  substituted  for  “military 
renal  transplant  hospital”. 

C.  42  CFR  part  414  is  amended  as 
follows: 

PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1833(a),  1834  (a) 
and  (h),  1871,  and  1881  of  the  Social  Security 
Act  (42  U.S.C.  1302, 13951(a),  1395m  (a)  and 
(h),  1395hh,  and  1395rr). 

2.  Section  414.313  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  414.313  Initial  method  of  payment 

(a)  Basic  ru/e.  Under  this  method,  the 
intermediary  pays  the  facility  for 
routine  professional  services  furnished 
by  physicians.  Payment  is  in  the  form  of 
an  add-on  to  the  facility’s  composite 
rate  payment,  which  is  described  in  part 
413  subpart  H  of  this  subchapter. 
***** 

3.  Section  414.314  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§  41 4.31 4  Monthly  capitation  payment 
method. 

(a)  Basic  rules.  *  *  * 

(5)  Payment  for  physician 
administrative  services  (§414.310)  is 
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made  to  the  dialysis  facility  as  part  of 
the  facility’s  composite  rate  (part  413 
subpart  H  of  this  subchapter)  and  not  to 
the  physician  under  the  MCP. 

***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — ^Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare— Supplementary  Medical 
Insurance  Pro^m) 

Dated:  May  15, 1994. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  August  10, 1994. 

Donna  E.  Shalala, 

Secretojy. 

[FR  Doc.  94-20628  Filed  8-25-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart24 

PP  Docket  No.  93-253;  FCC  94-219] 

Implementation  of  Section  309(i)  of  the 
Communications  Act— Competitive 
Bidding 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Further  notice  of  proposed 
rulemaking. 

SUMMARY:  In  this  Third  Memorandum 
Opinion  and  Order  and  Further  Notice 
of  Proposed  Rulemaking,  the 
Commission  seeks  comment  on  certain 
proposals  to  increase  opportunities  for 
smaller  entities,  including  entities 
owned  by  minorities  and  women  to 
participate  in  narrowband  PCS  auctions 
and  in  the  provision  of  narrowband  PCS 
services.  These  proposed  rules  will 
promote  economic  opportunity  and 
competition,  and  disseminate  licenses 
among  a  wide  variety  of  appUcants, 
including  small  business  and  businesses 
owned  by  members  of  minority  groups 
and  women. 

DATES:  Comments  are  due  September 
16, 1994;  Reply  comments  are  due  on 
October  3, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Chomey  Office  of  Plans  and 
Policy,  (202)  418-2030. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  applicable  procedures  set  forth  in 
Sections  1.415  and  1.419  of  the 
Commission’s  Rules,  47  CFR  1.415  and 
1.419,  interested  pmrties  may  file 
comments  on  or  before  September  16, 
1994  and  reply  comments  on  or  before 
October  3, 1994.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
and  four  copies  of  all  comments,  reply 


comments,  and  supporting  comments.  If 
you  want  each  Commission  to  receive  a 
personal  copy  of  your  comments,  you 
must  file  an  original  plus  nine  copies. 
You  should  send  comments  and  reply 
comments  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  of  the  Federal  Communications 
Commission,  Room  239, 1919  M  Street, 
NW.,  Washington,  DC  20554.  The 
complete  text  of  this  document  may  be 
purchased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  1919  M  Street,  Room  236, 
Washington,  DC  20554,  telephone  (202) 
857-3800. 

In  the  matter  of  Implementation  of  Section 
309(j)  of  the  Communications  Act — 
Competitive  Bidding  Narrowband  PCS,  PP 
Docket  No.  93-253  and  Amendment  of  the 
Commission’s  Rules  to  Establish  New 
Narrowband  Personal  Communication 
Services,  GEN  Docket  No.  90-314,  ET  Docket 
No.  92-100. 

Third  Memorandum  Opinion  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking 

Adopted:  August  16, 1994. 

Released:  August  17, 1994. 

Comment  Date:  September  16, 1994. 
Reply  Comment  Date:  October  3, 
1994. 

By  the  Commission: 
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I.  Proposed  Designated  Entity 
Provisions  for  MTA  and  BTA  Auctions 

A.  Introduction 

1.  In  the  Budget  Act,  Congress 
recognized  the  novelty  of  auctions  as  a 
licensing  method  and  encouraged  us  to 
experiment  with  a  variety  of  tediniques 
to  ensure  that  small  businesses  and 
those  owned  by  women  and  minorities 
have  an  opportimity  to  participate  in 
spectrum-based  services.  While  we 
believe  that  measures  taken  with  respect 
to  the  regional  narrowband  PCS 
auctions  will  provide  substantial 
opportunities  for  designated  entities  to 
participate  in  narrowband  PCS,  we  seek 
comment  on  whether  it  may  be 
necessary  to  adopt  alternative 
provisions  such  as  entrepreneurs’  blocks 
or  higher  bidding  credits  to  encourage 
investment  in  minority-  and  women- 
owned  businesses  in  future  auctions.  As 
we  have  learned,  narrowband  PCS 
licenses  may  be  auctioned  for  large 
sums  of  money  in  the  competitive 
bidding  process.  It  therefore  may  be 
necessary  to  do  more  to  ensure  ffiat 
designated  entities  have  the  opportunity 
to  participate  in  narrowband  than 
may  be  necessary  in  other,  less  costly 
spectrum-based  services.  In  our  view, 
we  must  consider  whether  these  steps 
and  any  others  we  may  adopt  are 
required  to  fulfill  Congress’s  mandate 
that  designated  entities  have  the 
opportunity  to  participate  in  the 
provision  of  PCS.  We  believe  that  the 
measures  we  propose  today  would 
increase  the  likelihood  that  designated 
entities  will  win  licenses  in  the  auctions 
1  and  become  strong  competitors  in  the 
provision  of  narrowband  PCS  service. 

®  We  also  will  review  the  results  of  the 
jg  regional  auction  in  making  our  decision 
on  the  rules  proposed  in  this  Further 
Notice. 

2.  As  we  noted  in  the  Fifth  Report  and 
Order,  by  instructing  the  Commission  to 
2^  ensure  the  opportunity  for  designated 

29  entities  to  participate  in  auctions  and 

30  spectrum-^sed  services.  Congress  was 
38  well  aware  of  the  difficulties  these 

groups  encounter  in  accessing  capital.* 
38  Inde^,  less  than  two  years  ago. 

Congress  made  specific  findings  in  the 
Small  Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992, 
^  that  “small  business  concerns,  which 
represent  higher  degrees  of  risk  in 
156  financial  markets  than  do  large 

businesses,  are  experiencing  increased 
59  _ 

>  Fifth  Report  and  Order  at  1 97,  in  PP  Docket  Na 
93-253,  FCC  94-178,  adopted  June  29. 1994, 

67  released  July  15. 1994.  59  FR  37566  (Jul  29. 1994). 

68  [Fifth  Report  and  Ord^ 
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difficulties  in  obtaining  credit.”  2 
Because  of  these  problems.  Congress 
resolved  to  consider  carefully  legislation 
and  regulations  ‘‘to  ensure  that  small 
business  concerns  are  not  negatively 
impacted”  and  to  give  priority  to 
passage  of  ‘‘legislation  and  regulations 
that  enhance  the  viability  of  small 
business  concerns.”  2 

3.  Congress  also  recognized  that  these 
funding  problems  are  even  more  severe 
for  minority  and  women-owned 
businesses,  who  face  discrimination  in 
the  private  lending  market.  For 
example.  Congress  explicitly  found  that 
businesses  owned  by  minorities  and 
women  have  particular  difficulties  in 
obtaining  capital  and  that  problems 
encountered  by  minorities  in  this  regard 
are  “extraordinary.”^  A  number  of 
studies  also  amply  support  the  existence 
of  widespread  discrimination  against 
minorities  in  lending  practices.  As  we  • 
noted  in  the  Fifth  Report  and  Order,  in 
October,  1992,  the  year  prior  to  passage 
of  the  auction  law,  the  Federal  Reserve 
Bank  of  Boston  released  an  important 
and  highly-publicized  study 
demonstrating  that  a  black  or  Hispanic 
applicant  in  the  Boston  area  is  roughly 
60  percent  more  likely  to  be  denied  a 
mortgage  loan  than  a  similarly  situated 
white  applicant.*  The  researchers 
measur^  every  variable  mentioned  as 
important  in  numerous  conversations 
with  lenders,  underwriters,  and 
examiners  emd  found  that  minority 
applicants  are  more  likely  to  be  denied 
mortgages  even  where  they  have  the 
same  obUgation  ratios,  credit  history, 
loan  to  value  and  property 
characteristics  as  white  applicants.  The 
lending  discrimination  that  occurs,  the 
study  found,  does  not  involve  the 
application  of  speciHc  rules,  but  instead 
occurs  where  discretionary  decisions 
are  made.  Based  on  the  Boston  study, 
we  found  that  it  is  reasonable  to  expect 
that  race  will  affect  business  loans  that 
are  based  on  more  subjective  criteria  to 
an  even  greater  extent  than  the  mortgage 
loan  process,  which  uses  more  standard 
rules. 

4.  Similarly,  evidence  presented  in 
testimony  before  the  House  Minority 
Enterprise  Subcommittee  on  May  20, 
1994  indicates  that  African  American 
business  borrowers  have  difficulty 
raising  capital  mainly  because  they  have 
less  equity  to  invest,  they  receive  fewer 
loan  dollars  per  dollar  of  equity 


2  Small  Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992,  Section 
331(a)(3),  Pub.  Uw  102-366,  Sept.  4. 1992. 

*  Id.,  Section  441(b)(2),(3). 

*  Id.,  Section  12(4);  331(aH4). 

^  Mortgage  Lending  in  Boston:  Interpreting 
HMOA  Data,  Federal  Reserve  Bank  of  Boston. 
Working  Paper  92-7  (October  1992). 


investment,  and  they  are  less  likely  to 
have  alternate  loan  sources,  such  as 
affluent  family  or  friends.  Assuming  two 
hypothetical  college-educated,  similarly 
situated  male  entrepreneurs,  one  black, 
one  white,  the  testimony  indicated  that 
the  white  candidate  would  have  access 
to  $1.85  in  bank  loans  for  each  dollar  of 
owner  equity  invested,  while  the  black 
candidate  would  have  access  to  only 
$1.16.  According  to  the  testimony,  the 
problems  associated  with  lower  incomes 
and  intergenerational  wealth,  as  well  as 
the  discriminatory  treatment  minorities 
receive  from  financial  institutions,  make 
it  much  more  likely  that  minorities  will 
be  shut  out  of  capital  intensive 
industries,  such  as  telecommunications. 
This  testimony  also  noted  that  African 
American  representation  in 
communications  is  so  low  that  it  was 
not  possible  to  generate  meaningful 
summary  statistics  on 
underrepresentation.® 

5.  We  also  stated  in  the  Fifth  Report 
and  Order  that  inability  to  access  capital 
is  also  a  major  impediment  to  the 
successful  participation  of  women  in 
PCS  auctions.  In  enacting  the  Women’s 
Business  Ownership  Act  in  1988, 
Congress  made  findings  that  women,  as 
a  group,  are  subject  to  discrimination 
that  adversely  affects  their  ability  to 
raise  or  secure  capital.^  AWRT 
documents  that  these  discriminatory 
barriers  still  exist  today.  Indeed,  AWRT 
reports  that  while  venture  capital  is  an 
important  source  of  funding  for 
telecommunications  companies, 
women-owned  companies  received  only 
approximately  one  percent  of  the  $3 
billion  invested  by  institutional  venture 
capitalists  in  1993.  Citing  a  1992 
National  Women’s  Business  Council 
report,  AWRT  further  argues  that  even 
successful  women-own^  companies 
did  not  overcome  these  financing 
obstacles  after  they  had  reached  a  level 
of  funding  and  profitability  adequate  for 
most  other  businesses.® 

6.  A  study  prepared  in  1993  by  the 
National  Foundation  for  Women 
Business  Owners  (NFWBO)  further 
illustrates  the  barriers  faced  by  women- 
owmed  businesses.  For  example,  it  finds 
that  women-owned  firms  are  22  percent 


®Testimony  of  Dr.  Timothy  Bates,  Visiting 
Fellow,  The  Woodrow  Wilson  Center,  before  the 
U.S.  House  of  Representatives  Committee  on  Small 
Business,  Subcommittee  on  Minority  Enterprise, 
Finance,  and  Urban  Development  (House  Minority 
Enterprise  Subcommittee),  May  20, 1994. 

^Pub.  L.  100-533  (1988).  In  1991,  Congress 
enacted  the  Women's  Business  Development  Act  of 
1991  to  further  assist  the  development  of  small 
businesses  owned  by  women.  Pub.  L.  102-191 
(1991). 

■  See  Letter  of  AWRT  to  the  Honorable  Kweisi 
Mfume,  Chairman,  House  Minority  Enterprise 
Subcommittee,  June  1, 1994. 


more  likely  to  report  problems  dealing 
with  their  banks  than  are  businesses  at 
large.  In  addition,  the  NFWBO  study 
finds  that  the  largest  single  type  of 
short-term  financing  used  by  women 
business  owners  is  credit  cards  and  that 
over  half  of  women-owned  firms  use 
credit  cards  for  such  purposes,  as 
compared  to  18  percent  of  all  small  to 
medium-sized  businesses,  which 
generally  use  bank  loans  and  vendor 
credit  for  short-term  credit  needs.  With 
regard  to  long-term  financing,  the  study 
states  that  a  greater  proportion  of 
women-owned  firms  are  turning,  or  are 
forced  to  turn,  to  private  sources,  and  to 
a  wider  variety  of  sources,  to  fulfill  their 
needs.  Based  on  these  findings,  the 
NFWBO  study  concludes  that  removal 
of  financial  barriers  would  encourage 
stronger  growth  among  women-owned 
businesses,  resulting  in  much  greater 
growth  throughout  the  economy.® 

7.  If  we  are  to  meet  the  congressional 
goals  of  promoting  economic 
opportunity  and  competition  by 
disseminating  licenses  among  a  wide 
variety  of  providers,  we  must  find  ways 
to  counteract  effectively  these  barriers  to 
entry.  As  chronicled  in  the  Fifth  Report 
and  Order,  both  Congress  and  the 
Commission  have  tried  various  methods 
to  enhance  access  to  the  broadcast  and 
cable  industries  by  minorities  and 
women.*®  These  efforts  however,  have 
met  with  limited  success.  The  record 
shows  that  women  and  minorities  have 
not  gained  substantial  ownership 
representation  in  either  the  broadcast  or 
non-broadcast  telecommunications 
industries.  For  example,  a  1993  report 
conducted  by  the  National 
Telecommimications  and  Information 
Administration’s  (NTIA)  Minority 
Telecommunications  Development 
Program  shows  that,  as  of  August  1993, 
only  2.7  percent  of  commercial 
broadcast  stations  were  owned  by 
minorities.  Another  study 
commissioned  by  the  Commerce 
Department’s  Minority  Business 
Development  Agency  in  1991  found  that 
only  one  half  of  one  percent  of  the 
telecommunications  firms  in  the 
country  were  minority  ovmed.  The 
study  also  identified  only  15  minority 
cable  operators  and  11  minority  firms 
engaged  in  the  delivery  of  cellular, 
specialized  mobile  raiho,  radio  paging 
or  messaging  services  in  the  United 
States.**  And,  according  to  the  last 


®  See  The  National  Foundation  for  Women 
Business  Owners,  Financing  the  Business.  A  Repon 
on  Financial  Issues  from  the  1992  Biennial 
Membership  Survey  of  Women  Business  Owners, 
October  1993. 

>0  See  Fifth  Report  and  Order  at  11 103-106. 

See  Testimony  of  Larry  Irving,  Assistant 
Secretary'  for  Communications  and  Information. 
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available  U.S.  Census,  only  24  percent 
of  the  communications  firms  in  the 
country  were  owned  by  women,  and 
these  women-owned  firms  generated 
only  approximately  8.7  percent  of  the 
revenues  earned  by  communications 
companies.^2  when  companies  without 
paid  employees  are  removed  from  the 
equation,  firms  with  women  owners 
represent  only  14.5  percent  of  the 
communications  companies  in  the 
coimtry.^3  One  result  of  these  low 
numbers  is  that  there  are  very  few 
minority  or  women-owned  businesses 
that  bring  experience  or  infrastructure  to 
narrowband  PCS.  They  thus  face  an 
additional  barrier  relative  to  many 
existing  service  providers. 

8.  Small  businesses  also  have  not 
become  major  participants  in  the 
telecommimications  industry.  For 
instance,  one  commenter  asserts  that  ten 
large  companies — six  Regional  Bell 
Operating  Companies  (RBOCs), 

AirTouch  (formerly  owned  by  Pacific 
Telesis),  McCaw,  GTE  and  Sprint — 
control  nearly  86  percent  of  the  cellular 
industry.  This  commenter  further 
contends  that  nine  of  these  ten 
companies  control  95  percent  of  the 
cellular  licenses  and  population  in  the 
50  BTAs  that  have  one  million  or  more 
people.'^ 

9.  In  the  new  auction  law.  Congress 
directed  the  Conunission  to  remedy  this 
serious  imbalance  in  the  participation 
by  certain  groups,  especially  minorities 
and  women.  The  auction  law  itself 
contemplates  that  requiring  payment  for 
initial  licenses  through  competitive 
bidding,  unfike  existing  licensing 
methods  such  as  comparative  hearings 
or  lotteries,  may  inhibit  participation  by 
those  with  fimited  access  to  capital  and 
could  further  diminish  opportunities  for 
designated  entities.  The  fi^t  nationwide 
auction  demonstrated  that  a  25  percent 
bidding  credit  may  not  be  sufficient  to 
ensure  that  designated  entities  have  the 
opportunity  to  participate  where 


U.S.  Department  of  Commerce,  before  the  House 
Minority  Enterprise  Subcommittee,  May  20, 1994. 

In  his  testimony  at  this  same  hearing,  FCC 
Chairman  Reed  Hundt  cited  some  of  these  statistics 
and  noted  that  in  light  of  this  serious 
underrepresentation,  there  remains  “a  fundamental 
obligation  for  both  Congress  and  the  FCC  to 
examine  new  and  creative  ways  to  ensure  minority 
opportunity.”  Testimony  of  Reed  E.  Hundt, 
Chairman,  Federal  Comr'uii.cauons  Commission, 
before  the  House  Minority  Enterprise 
Subcommittee,  May  20, 1994. 

“  See  Women-Owned  Businesses,  1987 
Economic  Censuses,  U.S.  Department  of  Commerce, 
issued  August  1990,  at  7.147.  The  census  data 
includes  sole  proprietorships,  partnerships,  and 
subchapter  S  corporations.  We  have  no  statistics 
regarding  women  representation  among  owners  of 
larger  conununications  companies. 

“W. 

Ex  parte  filing  of  DCR  Communications,  May 
31, 1994. 


narrowband  PCS  values  are  high.  The 
regional  auctions  will  demonstrate 
whether  a  40  percent  bidding  credit  for 
women-  and  minority-owned  firms 
combined  with  installment  pa)nnents 
for  eligible  small  businesses  is  sufficient 
to  provide  meaningful  opportunities  for 
designated  entities  at  the  regional  level. 
We  further  propose  to  examine  the  use 
of  measures  we  specified  in  the  Fifth 
Report  and  Order  to  carry  out 
Congress’s  directive  to  provide 
meaningful  opportunities  for  small 
entities  and  businesses  owned  by 
women  and  minorities  tc  provide  PCS 
services.  If,  based  on  the  results  of  the 
regional  auction,  we  conclude  that  the 
40  percent  bidding  credit  is  insufficient, 
we  may  decide  that  these  measures, 
which  are  expressly  designed  to  address 
the  funding  problems  faced  by  these 
groups,  may  be  necessary  to  achieve 
Congress’s  goals  with  respect  to 
narrowband  PCS. 

B.  Summary  of  Special  Provisions  for 
Designated  Entities 

10.  While  there  was  significant 
designated  entity  participation  in  the 
nationwide  narrowband  PCS  auction, 
we  are  concerned  that  the  high  license 
values  in  that  auction  and  the 
substantial  involvement  by  large, 
incumbent  firms  with  significant 
financial  resources  suggests  that 
designated  entities  may  have  difficulties 
in  competing  in  futiu«  narrowband  PCS 
auctions.  We  recognize  that  larger 
incumbent  firms  are  able  to  pay  much 
higher  license  prices  than  smaller  firms 
berause  of  the  significant  infrastructure 
and  cost  of  capita  advantages  these 
firms  enjoy.  Because  of  these  factors,  we 
believe  that  additional  measiues  may  be 
necessary  to  achieve  Congress’s 
mandate  that  we  ensure  the  opportunity 
for  designated  entities  to  participate  in 
the  competitive  bidding  process  and  in 
the  provision  of  spectrum-based 
services.  In  this  regard,  we  propose 
additional  provisions  for  businesses 
owned  by  women  and/or  minorities  and 
small  businesses  similar  to  those 
employed  in  the  auction  rules  for 
broadbemd  PCS. 

11.  To  fulfill  Congress’s  mandate  that 
we  ensure  that  designated  entities  have 
the  opportunity  to  p>articipate  in 
providing  narrowb^d  PCS;  we  propose 
to  reserve  up  to  four  MTA  frequency 
blocks — 19,  21,  22  and  24 — ,  and  both 
BTA  frequency  blocks — 25  and  26 — for 
bidding  exclusively  by  entities  with 
annual  gross  revenues  of  less  than  $125 
million  and  total  assets  of  less  than  $500 
million  (“entrepreneurs’  blocks”).  Wo 
believe  that  excluding  large  companies 
from  bidding  in  the  proposed 
entrepreneurs’  blocks,  and  limiting  the 


total  number  of  licenses  that  one  entity 
can  obtain  in  these  blocks,  would 
significantly  enhance  opportunities  for 
smaller  entities  to  become  PCS 
providers  and  thereby  ensure  that 
narrowband  PCS  licenses  will  be 
disseminated  “among  a  wide  variety  of 
applicants,”  as  required  by  Section 
309(j)(3)(B). 

12.  We  recognize,  however,  that 
reserving  blocks  for  bidding  only  by 
relatively  small  companies  may  not,  by 
itself,  be  sufficient  to  ensure  that  small 
businesses  and  businesses  owned  by 
members  of  minority  groups  and  women 
have  the  opportunity  to  obtain 
narrowband  PCS  licenses.  Businesses 
owned  by  members  of  minority  groups 
emd  women  face  discrimination  that 
poses  additional  obstacles  for  these 
firms.  Accordingly,  we  propose  a 
number  of  relat^  steps  to  assist  small 
businesses  and  businesses  owned  by 
woman  and/or  minorities  in  attracting 
the  capital  necessary  to  obtain  a 
narrowband  PCS  license. 

13.  First,  to  encourage  large 
companies  to  invest  in  designated 
entities  and  to  assist  designated  entities 
without  large  investors  to  overcome  the 
additional  hurdle  presented  by  auctions, 
we  propose  to  make  bidding  credits 
available  to  designated  entities  within 
the  entrepreneurs’  blocks.  More 
specifically,  we  propose  to  provide 
small  businesses  with  a  10  percent 
bidding  credit.  Businesses  owned  by 
minorities  and  women  would  receive  a 
15  percent  bidding  credit  to  compensate 
for  the  substantial  problems  they  face  in 
attracting  capital.^^  The  credits  would 
be  cumulative,  so  that  a  business  owned 
by  minorities  or  women  that  also 
qualified  as  a  small  business  would 
receive  a  25  percent  bidding  credit. 
Second,  we  propose  to  allow  most 
successful  bidders  within  the 
entrepreneurs’  block  to  pay  for  their 
licenses  in  installments  and  to 
“enhcince”  those  installment  payments 
for  small  businesses  and  businesses 
owned  by  minorities  and  women  by 
varying  the  moratorium  on  principd 
and  the  interest  rate.  Third,  we  propose 
to  continue  to  extend  our  tax  certificate 
pohcies  to  promote  participation  by 
minorities  and  women  in  the  provision 
of  narrowband  PCS.  Fourth,  we  propose 
to  reduce  the  upfi'ont  payment  for  all 
eligible  bidders  in  the  entrepreneurs’ 


>>  Although  this  bidding  credit  would  be  less  than 
the  bidding  credit  available  for  selected  nationwide 
and  regional  licenses  (25  percent  and  40  percent 
respectively),  the  15  pwrcent  bidding  credit  would 
be  available  within  the  entrepreneurs’  block  rather 
than  in  a  block  where  all  companies  could 
participate. 
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blodcs  &om  $0.02  per  MHz  per  pop  to 
$0,015  per  MHz  per  pop. 

14.  Finally,  we  propose  to  redesignate 
the  two  BTA  licenses  as  regional 
licenses  organized  in  the  same 
configuration  set  forth  in  Section  24.102 
of  the  rules.  We  also  seek  comment  on 
other  means  to  achieve  larger 


geographic  license  sizes  such  as 
designating  these  BTA  licenses  as 
nationwide  licenses  or  by  maintaining 
the  BTA  designation,  but  allowing 
combinatorial  bidding  for  the 
designated  regions.  We  also  seek 
comment  on  whether  some  of  the  MTA 
and  BTA  response  channels  should  be 


redesignated  as  larger  license  areas  with 
bidding  limited  only  to  those  entities 
eligible  to  bid  for  entrepreneurs*  block 
licenses. 

15.  The  following  chart  highligiits  the 
major  provisions  proposed  for 
businesses  bidding  in  the  proposed 
entrepreneurs’  blocd^s. 


Bidding 

credits 

(Per¬ 

cent) 

InstaUmenf  payments 

Tax  cerbficates  for  in¬ 
vestors 

Entrepreneurial  businesses  (in  excess  of  $40  MM  and 
less  than  or  equal  to  $125  MM  in  revenue  and  less 
than  $500  MM  in  total  assets). 

0 

Interest  only  for  1  year;  rate  equal  to  10-year  Treas¬ 
ury  note  plus  2S  percent;  (for  businesses  with  rev- 
efHjes  greater  than  $75  available  only  in  re¬ 

gional  and  MTA  markets) 

No. 

Smal  businesees  (not  in  excess  of  $40  MM  in  reve¬ 
nues  and  less  than  $500  MM  in  total  assets). 

to 

Interest  only  for  2  years;  rate  equal  to  10-year  Treas¬ 
ury  note  plus  2.5  percent; 

No. 

Businesses  owned  by  minoribes  and/or  women  (in 
excess  of  $40  MM  and  less  than  or  equal  to  $125 
MM  in  revernies  and  less  than  $500  MM  in  total  as¬ 
sets). 

15 

interest  only  for  3  years;  rate  equal  to  10-year  Treas¬ 
ury  note; 

Yes. 

Small  businesses  owned  by  mmorities  andor  women 
(not  in  excess  of  $40  MM  in  revenues  and  less 
than  $500  MM  In  total  assets.  1 

25 

1 

Interest  only  for  5  years;  rate  equal  to  10-year  trees- . 
ury  note;  | 

Yes. 

C.  Summary  of  Eliffbility  Requirements 
and  Definitions 

1.  Entrepreneurs*  Blocks  and  Small 
Business  Eligibility 

16.  The  following  points  summarize 
the  principal  rules  we  propose  regarding 
eligibility  to  bid  in  the  entrepreneurs* 
blocks  and  have  adopted  above  to 
qualify  as  a  small  business.  In  addition, 
they  summarize  the  attribution  rules  we 
will  propose  to  use  to  assess  whedier  an 
applicant  satisfies  the  various  financial 
th^holds.  More  precise  details  are 
discussed  in  the  subsections  that  follow. 

Proposed  Financial  Caps 

•  Entrepreneurs’  Blocks:  To  bid  in  the 
entrepreneurs'  blocks,  the  applicant, 
including  attributable  investors  and 
affiliates,  must  cumulatively  have  less 
than  $125  million  in  gross  revenues  and 
less  than  $500  million  in  total  assets.  No 
individual  attributable  investor  or 
affiliate  may  have  $100  million  or  more 
in  personal  net  worth. 

•  Smol/ Business;  To  qualify  for 
special  measures  accord^  a  small 
business,  the  applicant,  including 
attributdl>le  investors  and  affiliates, 
must  cumulatively  have  not  in  excess  of 
$40  millicm  in  gross  revenues.  No 
individual  attr^table  investor  or 
affiliate  may  have  in  excess  of  $40 
million  in  personal  net  worth.  (Note: 
this  is  the  small  business  definition  we 
have  adopted  above).  We  seek. 
comments  on  wheffier  in  an 


*”TbU  table  is  not  comprebensive  and  tharetore 
it  does  not  present  all  tbe  provisions  established  for 


entrepreneur’s  block  we  should  define 
small  businesses  differently. 

Proposed  Attribution  Rules 

•  Control  Group.  The  gross  revenues, 
total  assets  aiul  personal  net  worth  of 
certain  investors  are  not  considered  so 
long  as  the  applicant  has  a  "control 
group"  consisting  of  one  or  more 
individuals  or  entities  that  control  the 
applicant,  hold  at  least  25  percent  of  the 
equity  and,  for  corporations,  at  least 

50.1  percent  of  the  voting  stodc 

•  The  gross  revenues,  total  assets  and 
personal  net  worth  of  each  member  of 
the  control  group  are  counted  toward 
the  financial  caps. 

•  Other  Investors.  Where  the 
applicant  has  a  control  group,  the  ^oss 
revenues,  total  assets  and  personal  net 
worth  of  any  other  investor  are  not 
considered  unless  the  investor  holds  25 
percent  or  more  of  the  applicant’s 
passive  equity  (which,  for  corporations, 
will  incli^  as  much  as  15  percent 
the  voting  stock). 

•  Passive  Equity.  Passive  ecpiity  is 
limited  partnership  or  non-voting  stock 
interests  or  voting  stock  interests  of  15 
percent  or  less  of  the  issued  and 
outstanding  voting  stock. 

•  Propo^  Option  for  Minority  or 
Woman-Owned  Applicants,  If  the 
control  group  (consisting  entirely  of 
women  and/or  minorities)  owns  at  least 

50.1  percent  of  the  equity  and,  or 
corporation,  at  least  50.1  percent  of  the 
voting  stock,  then  the  gross  revenues, 
total  assets  and  personal  net  worth  of 


desifiuted  Mpecially  those  avtikbta 

outside  tbe  entrepreneurs’  blocks. 


any  other  investor  are  not  considered 
unless  the  investor  holds  more  than  49.9 
percent  of  the  applicant’s  passive  equity 
(which,  for  corporations,  includes  no 
more  than  as  15  percent  of  the  voting 
stock). 

e  Affiliates.  'The  gross  revenues, 
assets  and  personal  net  worth  of  outside 
interests  held  by  the  applicant  (and  the 
attributable  investors  in  the  applicant) 
are  counted  toward  the  financial  caps  if 
the  applicant  (or  the  attributable 
investors  in  the  applicant)  control  or 
have  power  to  control  the  outside 
interests  or  if  the  applicant  (or  the 
attributable  investors  in  the  applicant)  is 
under  the  control  of  the  outside 
interests.  *1116  financial  interests  of 
spouses  are  also  attributed  to  each  other. 

2.  Definition  of  Women  and/or 
Minmity-Owned  Business 

17.  The  points  below  smnmarize  the 
two  structural  options  proposed  to  be 
available  to  firms  that  wish  to  qualify 
for  the  special  provisions  adopted  for 
businesses  owned  by  minorities  and 
women.  These  options  will  be  discussed 
in  more  detail  in  the  text  that  follows. 

50.1  Percent  Equity  Option 

•  if  woman  and/w  minority 
principals  control  die  applicant  and 
own  at  least: 

•  50.1  percent  of  the  equity,  and: 

•  50.1  percent  of  the  voting  stodc,  in 
the  case  of  corporations. 

•  Then  any  other  investor  may  hold: 

•  not  more  than  49.9  percent  of  the 
passive  equity  (which,  for  corporations. 
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includes  as  much  as  15  percent  of  the 
voting  stock). 

25  Percent  Equity  Option 

•  If  women  and/or  minority 
principals  control  the  applicant  and 
own  at  least: 

•  25  percent  of  the  equity,  and; 

•  50.1  percent  of  the  voting  stock,  in 
the  case  of  corporations. 

•  Then  any  other  investor  may  hold: 

•  25  percent  or  less  of  the  passive 
equity  (which,  for  corporations, 
includes  as  much  as  15  percent  of  the 
voting  stock). 

18.  We  also  request  comment  on 
alternatives  intended  to  deter  shams  and 
fronts  and  to  prevent  abuse  of  the 
incentives  for  designated  entities.  The 
Commission  would  enforce  \igorously 
any  requirements  adopted.  These 
proposals  include  a  holding  and  limited 
transfer  period  for  licensees  in  the 
entrepreneurs’  blocks  and  repa3mient 
provisions  associated  with  bidding 
credits  and  installment  payments.  These 
steps  and  our  eligibility  and  affiliation 
rules  are  intended  to  ensure  that  the 
benefits  of  any  measures  we  take  flow 
to  the  entities  Congress  intended. 
Ultimately,  we  believe  that  we  will  best 
fulfill  our  statutory  mandate  by  creating 
powerful  incentives  for  bona  fide 
designated  entities  to  attract  the  capital 
necessary  to  compete  both  in  auctions 
for  narrowband  PCS  and  in  the 
provision  of  service.  We  therefore 
specifically  request  that  conunents 
address  in  detail  the  impact  any  of  these 
alternatives  would  likely  produce  on  the 
opportunity  for  designated  entities  to 
acquire  narrowband  PCS  licenses. 

D.  The  Entrepreneurs’  Blocks 

19.  As  discussed  above,  because  the 
auction  process  itself  requires 
additional  expenditures  of  capital  to 
acquire  licenses,  this  new  licensing 
procediue  in  many  resp>ects  holds  the 
potential  to  erect  an  additional  barrier  to 
entry  that  had  not  existed  even  under 
the  Act’s  previous  licensing  methods, 
comparative  hearings  and  lotteries.  As 
reflected  in  the  House  Committee 
Report,  Congress  was  well  aware  of  that 
possibility  and  wanted  to  ensure  that 
competitive  bidding  should  not  exclude 
smaller  entities  from  obtaining 
licenses.'^  The  inability  of  small 
businesses  and  businesses  owned  by 
women  and  minorities  to  obtain 
adequate  private  financing  creates  a 
serious  imbalance  between  these 
companies  and  large  businesses  in  their 
prospects  for  competing  successfully  in 
narrowband  PCS  auctions. 

>^SeeH.R.  Rep.  No.  103-111  at  255. 


20.  We  anticipate  that  the  results  of 
the  narrowband  regional  auctions  as 
well  as  the  comments  we  seek  in  this 
Notice  will  be  relevant  to  our  final 
conclusion  of  whether  an  entrepreneurs’ 
block  is  appropriate  in  narrowband  PCS. 
We  seek  comments  on  what  results  in 
the  regional  auction  would  or  would  not 
justify  the  use  of  an  entrepeneurs’  block 
in  subsequent  narrowband  auctions. 

The  $125  million  gross  revenue/$500 
million  asset  caps  have  the  effect  of 
excluding  the  large  companies  that 
would  easily  be  able  to  outbid 
designated  entries  and  finstrate 
Congress’  goal  of  disseminating  licenses 
among  a  diversity  of  licensees.  At  the 
same  time,  this  restriction  does  not 
exclude  many  firms  that,  while  not  large 
in  comparison  with  other 
telecommunications  companies, 
nevertheless  are  likely  to  have  the 
financial  abifity  to  provide  sustained 
competition  for  the  PCS  Ucensees.  For 
example,  the  $125  million  gross  revenue 
figure  corresponds  roughly  to  the 
Commission’s  definition  of  a  Tier  2,  or 
medium-sized,  local  exchange  carrier,'® 
and  would  include  virtually  all  of  the 
independently  owned  rural  telephone 
companies,  while  excluding  the  largest 
incrunbent  paging  licensees.  Limiting 
the  personal  net  worth  of  any  individual 
investor  or  affihate  of  the  apphcant  to 
$100  milUon  would  prevent  a  very 
wealthy  individual  from  leveraging  his 
or  her  personal  assets  to  allow  the 
applicant  to  circumvent  the  size 
limitations  of  the  entrepeneurs’  blocks. 

21.  In  determining  wnich  of  the 
blocks  in  each  market  should  constitute 
the  entrepreneurs’  blocks,  we  seek  to 
make  sufficient  opportunity  available  to 
businesses  that  would  quahfy  for  the 

'"Local  exchange  carriers  are  categorized  as  Tier 
1  and  Tier  2  companies  by  applying  the  criterion 
that  Sections  32.11(a]  and  32.11(e)  of  the 
Commission’s  Rules  use  to  distinguished  Class  A 
and  Class  B  companies,  respectively.  Class  A 
companies  are  those  companies  having  annual 
revenues  bom  regulated  telecommunications 
operations  of  SlOO  million  or  more;  Class  B 
companies  are  those  companies  having  annual 
revenues  bom  regulated  telecommunications 
operations  of  less  than  $100  million.  The  initial 
classification  of  a  compiany  is  determined  by  its 
lowest  annual  operating  revenues  for  the  five 
immediately  preceding  years.  A  company’s 
classification  is  changed  when  its  annual  operating 
revenue  exceeds  or  is  under  the  $100  million  mark 
in  each  of  five  consecutive  years.  The  Commission 
imposes  more  relaxes  regulatory  requirements  on 
Tier  2  LECs  than  on  Tier  1  LECs.  Sm  Automated 
Reporting  Requirements  for  Certain  Class  A  and 
Tier  1  Telephone  Companies.  2  FCC  Red  5770,  5772 
(1987),  52,FR  35918  (Sept.  24. 1987),  Commission 
Requirements  for  Cost  Support  Material  to  be  Filed 
with  1994  Annual  Access  Tariffs  and  for  Other  Cost 
Support  Material,  9  FCC  Red  1060  n.  3  (Comm. 

Carr.  Bur.  1994),  Commission  Requirements  for  Cost 
Support  Material  to  be  Filed  with  Access  Tariffs  on 
March  1, 1985,  Public  Notice.  Mimeo  No.  2133 
(Comm.  Carr.  Bur.  released  Jan.  25, 1985). 


entrepreneius’  blocks  and  to  those  that 
would  not.  We  seek  comment  on 
whether  it  would  be  appropriate  to 
include  all  of  those  remaining  blocks 
designated  for  bidding  credits  and  to 
add  one  additional  MTA  block  and  one 
additional  BTA  block  if  we  decide  to 
adopt  the  proposal.  We  seek  comment 
on  the  choice  of  blocks  and  the  number 
of  blocks  that  should  be  included  in  the 
entrepreneurs’  blocks.  We  want  to 
choose  blocks  to  provide  adequate 
amounts  of  spectrum  and  geographic 
territory  necessary  to  ensure  Aat  the 
eligible  bidders  will  be  able  to  compete 
effectively.  We  befieve  that  designating 
a  variety  of  frequency  blocks  as 
entrepreneurs’  blocks  would  satisfy  the 
needs  of  those  parties  who  believe  they 
must  have  larger  amounts  of  spectrum 
to  compete  effectively  as  well  as  the 
needs  of  other  designated  entities  who 
require  smaller  blocks.  Finally,  it  would 
not  foreclose  opportunities  for  other 
parties.'® 

22.  Holding  and  Limited  Transfer 
Period.  Because  we  interpret  the 
congressional  goal  of  giving  designated 
entities  the  opportunity  to  provide 
spectrum-based  services  to  extend 
beyond  merely  obtaining  a  license,  we 
seek  comment  on  whether  we  should 
prohibit  licensees  in  the  entrepreneurs’ 
blocks  from  voluntarily  assigning  or 
transferring  control  of  their  licenses  for 
a  period  of  three  years  from  the  date  of 
the  hcense  grant.^®  We  further  ask 
commenters  to  address  whether,  for  the 
next  two  to  seven  years  of  the  license 
term,  we  should  permit  the  licensee  to 
assign  or  transfer  control  of  its 
authorization  only  to  an  entity  that 
satisfies  the  entrepreneurs’  blocks  entry 
criteria.^'  Comments  should  address 
whether  any  restrictions  of  this  type 
would  accurately  balance  the  goal  of 
promoting  access  to  capital  by 
designated  entities  with  the  need  to 
assure  the  integrity  of  our  process. 
During  this  limited  transfer  period, 
hcensees  would  continue  to  be  bound 

'"In  addition,  incumbent  paging  licensees  would 
have  the  opportunity  to  bed  on  2,176  MTA  and 
BTA  response  channel  licenses  reserved  for  existing 
paging  licensees. 

'"We  propose  considering  exceptions  to  this 
three-year  holding  period  rule  on  a  case-by-case 
basis  in  the  event  of  a  judicial  order  decreeing 
bankruptcy  or  a  judicial  foreclosure  if  t))(  licensee 
proposes  to  assign  or  transfer  its  authorization  to  an 
entity  that  meets  the  financial  thresholds  for 
bidding  in  the  entrepreneurs’  blocks.  In  addition, 
we  note  that  a  transfer  is  considered  "involuntary” 
if  it  is  made  pursuant  to  a  court  decree  requiring 
the  sale  or  transfer  of  the  licensee’s  stock  or  assets. 
Paramount  Pictures,  Inc.,  43  FCC  453  (1949);  Cf. 
William  Penn  Brtxidcasting,  16  FCC  2d  1050  (1969). 

We  note  that  a  licensee  assigning  its 
authorization  pursuant  to  this  limited  transfer 
period  might  be  subject  to  the  repayment  provisions 
associated  with  installment  payments  and  bidding 
credits.  See  infra  11  28,  35. 
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by  the  financial  eligibility  requirements, 
as  set  forth  below.^^  In  addition,  a 
transfnee  or  assignee  who  receives  an 
entrepreneurs’  block  license  during  this 
period  %vould  remain  subject  to  the 
transf^  restrictions  for  the  balance  of 
the  holding  period.^^  Should  any  of 
these  propo^s  be  adopted,  the 
Commission  would  conduct  random 
pre-  and  post-auction  audits  to  ensure 
that  applicants  receiv'ing  preferences  are 
in  compliance  with  the  FCC’s  rules. 

23.  Our  goals  are  to  create  significant 
opportimities  for  entrepreneurs,  snudl 
businesses,  and  businesses  owned  by 
minorities  and  %voinen  to  compete  in 
auctions  for  licenses  and  attract 
sufficient  capital  to  build-out  those 
licenses  and  provide  service.  We 
recognire  the  critical  need  to  attract 
capital,  vriiich  requires  flexibility.  We 
are  very  concerned,  however,  that  such 
flexibiUty  not  undermine  our  more 
fundamental  objective,  which  is  to 
ensure  that  designated  entities  retain  de 
facto  and  de  jure  control  of  their 
companies.  The  holding  and  limited 
transfer  period  up<m  wMch  we  seek 
comment,  may  help  promote  this 
objective.  We  seek  comment  on  the 
effect  that  any  rules  of  diis  sort  are 
likely  to  have  on  the  adiievement  of  our 
goals  of  meaningful  long-term 
participation  by  designated  entities  and 
how  sudi  a  rule  would  impact  the 
ability  to  raise  capital. 

E.  Bidding  Credits 

24.  In  the  Third  Report  and  Order  we 
adopted  a  2S  percent  bidding  credit  for 
businesses  owned  by  minmities  and 
women.  We  concluded  that  the  use  of 
bidding  credits  would  be  an  effective 
tool  to  ensure  that  women  emd  minority- 
owned  businesses  have  oppsrtunities  to 
participate  in  the  provision  of 
narrowband  services. And,  in  this 
Order,  we  raised  this  bidding  credit  to 
40  percent  for  the  regional  narrowband 
auctions.  While  we  do  not  think  that  a 
bidding  credit  of  this  magnitude  is 
required  when  used  in  conjunction  with 
an  insulated  entrepreneurs*  block,  we 
continue  to  believe  that  a  bidding  credit 
is  necessary  to  ensure  that  women  and 
minority-owned  businesses  have  the 


**  See  Infra  H  3R-43.  In  addition,  for  purposes 
of  the  Installment  payment  and  bidding  credit 
provisions  set  forth  ImIow,  licensees  will  continue 
to  be  bound  by  the  financial  eligibility  requirements 
throughout  the  term  of  the  license. 

For  example,  if  an  entrepreneurs’  block 
authorization  is  assigned  to  an  eligible  business  in 
year  four  of  the  license  term,  it  would  be  required 
to  hold  that  license  until  the  original  holding  period 
expires,  subject  to  the  same  exceptions  that  applied 
to  the  original  licensee. 

See  Third  Report  and  Order  M  f  72.  in  PP 
Docket  No.  93-252.  9  FCC  Rod  2941.  S9  FR  26741 
(May  24. 1994).  [Third  Report  and Orderi. 


opportunity  to  participate  in 
narrowband  PCS.  In  {Edition,  we 
believe  that  a  small  bidding  credit  is 
warranted  to  help  small  businesses 
ovenxHne  financing  obstacles. 
AcocH-dingly,  we  propose  to  continue  to 
provide  a  bidding  credits  in  the 
proposed  entrepreneurs’  blocks  that 
would  give  small  businesses  a  10 
percent  credit,  wommi  and  minority- 
owned  businesses  a  15  percent  credit, 
and  small  businesses  owned  by  women 
and  minorities  an  aggregate  credit  of  25 
percent. 

25.  In  ex  parte  presentations  to  the 
Commission,  many  commenters  have 
indicated  that,  wifoout  spectrum  set- 
asides  for  narrowband  PCS,  bidding 
credits  would  not  be  sufficient  to  assist 
designated  entities  in  outbidding  very 
large  entities  who  are  likely  to  bid  for 
licenses  in  this  service.  PCSD  states,  fm* 
example,  that  all  of  the  existing  large 
paging  companies  can  justify  much 
larger  payments  for  licenses  than  could 
an  individual  entrepreneur,  regardless 
of  a  bidder’s  credit.  Therefore,  it 
believes  no  entrepreneur  will  win  a  bid 
for  any  PCS  marlmt  that  is  desirable  to 
any  of  the  laige  companies.^’  As 
described  above,  in  order  to  afford 
designated  entities  a  realistic 
opportunity  to  obtain  licenses  in  the 
narrowband  PCS  service,  we  propose  to 
exclude  very  large  businesses  from 
bidding  for  licenses  in  the 
entrepreneurs’  blocks.  These  measures 
would  enhance  the  value  of  the  bidding 
credits  for  small  businesses  and 
businesses  owned  by  minorities  and 
women.  In  this  context,  we  believe  that 
bidding  credits  can  have  a  significant 
effect  on  the  ability  of  small  businesses 
and  businesses  owned  by  women  and 
minorities  to  participate  successfully  in 
aucticms  for  licenses  in  entrepreneurs’ 
blocks. 

26.  As  explained  above,  the  capital 
access  problems  faced  by  small  firms 
and  woman  and  minori^-owned  firms 
make  special  provisions  like  bidding 
credits  appropriate  for  these  designated 
entities  in  narrowband  PCS.^^  In  effect, 
the  bidding  credit  would  function  as  a 
discount  on  the  bid  price  a  firm  would 
actually  have  to  pay  to  obtain  a  license 
and.  thus,  will  address  directly  the 
financing  obstacles  encountered  by 
these  entities.  Moreover,  as  noted 
previously,  women  and  minorities  face 


Ex  parte  filing  of  PCSD  Development 
Corporatioa  (PCSD).  August  9. 1994. 

Although  we  did  not  previously  grant  bidding 
credits  to  small  businesses  in  the  Third  Report  and 
Order,  we  now  believe  that,  given  the  exponentially 
greater  expeoM  likely  to  be  htcutred  in  ecquiring 
broadband  PCS  licenses,  bidding  credits  might  be 
a  proper  means  to  ensure  that  these  firms  have  the 
opportunity  to  participate  in  this  service. 


discrimination  in  lending  and  other 
barriers  to  entry  not  encountered  by 
other  firms,  including  other  designated 
entities.  Therefore,  as  one  of  the 
measures  designed  to  cotmter  these 
increased  capital  formation  difficulties, 
we  propose  to  provide  them  with  a 
slightly  higher  bidding  credit  than  small 
businesses.  Thus,  wranen  and 
minorities  would  receive  a  15  percent 
payment  discount  that  is  applied  against 
the  amounts  they  bid  on  licenses. 

Absent  such  measures  targeted 
specifically  to  women  and  minorities,  it 
might  be  impossible  to  assure  that  these 
groups  achieve  any  meaningfiil  measure 
of  opportunity  for  actual  participation 
in  the  provision  of  narrowband  PCS. 
Similarly,  it  is  reasonable  to  assume  that 
small  finns  owned  by  women  and 
minorities  suff«:  the  problems  endemic 
to  both  groups.  Therefore,  we  propose  a 
ciunulative  bidding  credit  of  25  percent 
for  these  groups.  We  believe  that  these 
measures  will  help  women  and 
minorities  to  attract  the  capital 
necessary  for  obtaining  a  license  and 
constructing  and  operating  a 
narrowband  PCS  system,  consistent 
with  the  intent  of  Congress.  We  seek 
comments  on  these  proposals. 

27.  As  discussed  below,  we  have  also 
proposed  to  modify  the  definition  of  a 
minority  and  women-owned  firm.^^  To 
receive  a  10  percent  bidding  credit,  we 
propose  that  a  small  business  must 
satisfy  the  same  gross  revenue  test 
adopted  for  installment  payments.  As 
explained  more  fully  in  the  small 
business  definition  section,  we  propose 
that  a  consortium  consisting  entirely  of 
small  businesses  also  be  eli^ble  for  a  10 
percent  bidding  credit  even  if  the 
combined  gross  revenues  of  the 
consortium  exceed  the  small  business 
gross  revenues  threshold.  In  addition, 
we  propose  that  a  small  business  that  is 
owned  by  women  and  minorities  must 
satisfy  the  definition  of  a  business 
owned  by  minorities  and  women  as  well 
as  the  small  business  definition  to 
receive  a  25  percent  bidding  credit 
Finally,  we  propose  that  a  consortium  of 
small  firms  owned  by  women  and/or 
minorities  is  eligible  for  a  25  percent 
bidding  credit,  provided  that  each 
member  of  the  consortium  meets  the 
definition  of  a  small  business  and  a 
minority  and/or  women-owned  firm. 

28.  Repayment  Policies  Applicable  to 
Bidding  Credits.  To  ensure  that  bidding 
credits  benefit  the  parties  to  whom  they 
are  directed,  we  inquire  whether  we 
should  adopt  strict  repayment  policies: 
if,  within  the  original  10-year  term,  a 
licensee  applies  to  assign  or  transfer 
control  of  a  license  to  for  example,  an 


See  infra  44-54. 
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entity  that  is  not  eligible  for  as  a  high 
a  level  of  bidding  a^it,  then  the 
difference  between  the  bidding  credit 
obtained  by  the  assigning  party  and  the 
bidding  credit  for  which  the  acquiring 
party  would  qualify  would  have  to  be 
paid  to  the  U.S.  Treasury  as  a  condition 
of  approval  of  the  transfer.  Thus,  an 
assignment  of  a  license  from  a  small 
minority-owned  firm  to  a  women- 
owned  firm  with  revenues  greater  than 
$40  million  would  require  repayment  of 
10  percent  of  the  original  bid  price  (25 
percent  less  15  percent)  to  the  Treasxuy. 
A  sale  to  an  entity  that  would  not 
qualify  for  bidding  credits  would  entail 
lull  repayment  of  the  original  bidding 
credit  as  a  condition  of  transfer.  Small 
businesses  also  would  be  bound  by  the 
financial  eligibility  rules  during  the 
entire  license  term  as  set  forth  below. 
Thus,  if  after  licensing  an  investor 
purchases  an  “attributable”  interest  in 
the  business  and,  as  a  result,  the  gross 
revenues  of  the  firm  exceed  the  WO 
million  small  business  cap,  this 
repayment  provision  would  apply.^®  If 
such  a  proposal  were  to  be  adopted,  we 
would  envision  that  these  repayment 
provisions  apply  throughout  the  original 
term  of  the  license  to  help  promote  the 
long-term  holding  of  licenses  by  those 
parties  receiving  bidding  credits. 
Nevertheless,  as  in  the  case  of  the 
holding  period  and  transfer  restrictions 
discussed  at  H  88-89  above  we  seek 
conunent  on  any  effects  such  rules  may 
have  on  the  ability  of  designated  entities 
to  attract  capital.  We  therefore  ask 
conunenters  to  address  in  detail 
whether  this  type  of  restriction  would 
further  the  go^  of  increasing  the 
number  of  designated  entities 
participating  in  the  provision  of 
narrowband  PCS  services. 

F.  Installment  Payments 

29.  A  significant  barrier  for  most 
businesses  small  enough  to  qualify  to 
bid  in  the  proposed  entrepreneius’ 
blocks  wo^d  be  access  to  adequate 
private  financing  to  ensure  their  ability 
to  compete  against  larger  firms  in  the 
PCS  marketplace.^*  In  the  Third  Report 
and  Order,  we  concluded  that 
installment  payments  are  an  effective 
means  to  address  the  inability  of  small 
businesses  to  obtain  financing  and  will 
enable  these  entities  to  compete  more 
effectively  for  the  auctioned  spectrum. 
We  also  determined  that  small 
businesses  eligible  for  installment 
payments  would  only  be  required  to  pay 


See  infra  39-43,  for  a  discussion  of  which 
investor  interests  would  be  "attributable”  for 
purposes  of  calculating  the  gross  revenues  caps. 

^^Seee.g.,  comments  of  SBA  Chief  Counsel  of 
Advocacy  at  6,  20-21,  NTIA  at  27;  SBAC  Report  at 
2  (September  IS,  1993). 


half  of  the  down  payment  (10  percent  of 
the  winning  bid,  as  opposed  to  20 
percent)  five  days  after  the  auction 
closes,  with  the  remaining  10  percent 
payment  deferred  until  five  days  after 
grant  of  the  license.  Finally,  we 
indicated  that  installment  payments 
should  be  made  available  to  small 
businesses  at  an  interest  rate  equal  to 
the  rate  for  U.S.  Treasury  obligations.®* 

30.  In  light  of  the  expected  substantial 
capital  required  to  acquire  narrowband 
PCS  licenses,  we  proposed  that 
installment  payments  be  available  to 
most  businesses  that  obtain  narrowband 
PCS  licenses  in  the  proposed 
entrepreneiue’  blocks.  By  allowing 
payment  in  installments,  the 
government  would  in  effect  be 
extending  credit  to  licensees,  thus 
reducing  the  amoimt  of  private 
financing  needed  prior  to  and  after  the 
auction.  Such  low  cost  government 
financing  would  promote  long-term 
participation  by  these  businesses, 
which,  because  of  their  smaller  size, 
lack  access  to  sufficient  capital  to 
compete  effectively  with  larger  PCS 
licensees.  Under  the  rules  we  propose 
today,  installment  payments  would  be 
available  to  smaller  entities  that  do  not 
technically  qualify  as  small  businesses 
for  piuposes  of  other  measures  we  have 
proposed,  such  as  bidding  credits.  We 
believe,  however,  that,  given  the 
significant  costs  of  narrowband  PCS 
licenses  and  the  likelihood  of  very  large 
participants  in  the  other  blocks,  this 
option  would  be  fully  consistent  with 
the  congressional  intent  in  enacting 
Section  309(j)(4)(A)  to  avoid  a 
competitive  bidding  program  that  has 
the  effect  of  favoring  inciunbent 
providers  of  other  communications 
services,  with  established  revenue 
streams,  over  smaller  entities.®^ 

31.  Under  the  plan  we  propose  here, 
all  licenses  that  satisfy  the  gross 
revenues,  total  assets  and  personal  net 
worth  criteria  to  bid  in  the 
entrepreneurs’  blocks  would  be  allowed 
to  pay  in  installments  for  regional  and 
MTA  licenses  granted  in  those  blocks. 
With  respect  to  the  BTA  hcenses  in 
those  blocks,  however,  only  businesses 
owned  by  women  and  minorities  and 
those  licensees  with  less  than  $75 
million  in  gross  revenues  would  be  able 
to  use  installment  payments.®®  This 


See  Third  Report  and  Order  at  It  86-90. 

See  H.R  Rep.  Na  103-111  at  255  (Commission 
has  the  authority  to  design  alternative  payment 
schedules  in  order  that  the  auction  process  does  not 
inadvertently  favor  only  those  with  "deep  pocliets’’ 
over  new  or  small  companies). 

32  We  will  apply  the  same  $500  million  total 
assets  and  $100  million  personal  net  worth 
standards  for  purposes  of  determining  eligibility  for 
installment  payments  in  the  BTA  entrepreneurs’ 


distinction  is  based  on  the  expected 
lower  costs  to  acquire  licenses  and 
construct  systems  in  the  BTAs. 

However,  if  we  adopt  our  proposal  to 
redesignate  BTA  licenses  as  nationwide 
or  regional  licenses,  we  propose 
extending  installment  payments  on 
those  blocks  to  all  parties  eligible  for  the 
entrepreneurs’  blocks,  "rhus,  with  the 
exception  of  companies  owned  by 
women  or  minorities,  which  face 
additional  problems  accessing  capital, 
we  do  not  think  that  a  firm  with  gross 
revenues  exceeding  $75  million  would 
require  government  financing  to  be 
competitive  for  the  BTA  licenses.®® 

32.  'The  installment  payment  option 
would  enable  qualified  businesses  to 
pay  their  winning  bid  over  time.  These 
businesses  would  still  make  the 
applicable  upfront  payment  in  full 
before  the  auction,  but  would  be 
required  to  make  a  post-auction  down 
payment  equaling  only  ten  percent  of 
their  winning  bids,  half  of  which  will  be 
due  five  business  days  after  the  auction 
closes.  Payment  of  the  other  half  of  the 
down  payment  would  be  deferred  until 
five  business  days  after  the  license  is 
granted.  In  general,  the  remaining  90 
percent  of  the  auction  price  would  be 
paid  in  installments  with  interest 
charges  to  be  fixed  at  the  time  of 
licensing  at  a  rate  equal  to  the  rate  for 
ten-year  U.S.  Treasury  obligations  plus 
2.5  percent.  Under  this  general  rule, 
only  payments  of  interest  would  be  due 
for  the  first  yeeir  with  principal  and 
interest  payments  amortized  over  the 
remaining  nine  years  of  the  license. 
'Timely  payment  of  all  installments 
would  a  condition  of  the  license 
grant  and  failure  to  make  such  timely 
payment  would  be  pounds  for 
revocation  of  the  license.®^  We  seek 
’’comment  on  this  installment  payment 
proposal. 

33.  Enhanced  Installment  Payments. 
As  explained  previously,  small 
businesses  and  businesses  owned  by 
minorities  and  women  face  capital 
access  difficulties  not  encountered  by 
other  firms  and,  thus,  require  special 
measiures  to  ensure  their  opportunity  to 
participate  in  narrowband  PCS. 


blocks.  The  attribution  rules  set  forth  with  regard 
to  eligibility  to  bid  will  also  apply  in  ell  of  the  BTA 
entrepreneurs’  blocks. 

33We  note  that  a  consortium  of  small  businesses 
would  be  eligible  for  installment  payments  in  any 
market  so  long  as  each  member  of  the  consortium 
satisfies  the  definition  of  a  small  business,  as  set 
forth  in  Section  V.A.,  infra. 

3*  As  described  in  the  Second  Report  and  Order. 
in  PP  Docket  No.  93-253,  9  FCC  Red  2348.  59  FR 
22980  (May  4, 1994),  [Secottd  Report  and  Order), 
the  Commission  may,  on  a  case-by-case  basis, 
permit  a  three  to  six  month  grace  period  within 
which  a  licensee  may  seek  a  restructuring  of  the 
payment  plan. 
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Accordingly,  we  propose  an 
“enhanced”  installment  payment  plan 
for  these  entities.  Pursuant  to  this 
enhanced  installment  payment  plein, 
small  businesses  who  win  licenses  in 
the  proposed  entrepreneurs’  blocks 
would  be  required  to  pay  interest  only 
for  the  first  two  years  of  the  license  term 
at  the  same  interest  rate  as  set  forth  in 
the  general  rule.  Businesses  owned  by 
women  and/or  minorities  would  be  able 
to  make  interest-only  payments  for  three 
years.  Interest  would  accrue  at  the 
Treasury  note  rate  without  the 
additional  2.5  percent.^s  And  finally, 
businesses  that  are  both  small  and 
owned  by  women  and/or  minorities 
would  be  required  to  pay  only  interest 
for  five  years.  Interest  would  accrue  at 
the  Treasury  note  rate. 

34.  These  propmsed  enhanced 
installment  payments  are  narrowly 
tailored  to  the  needs  of  the  various 
designated  entities,  as  reflected  in  the 
record  in  this  proceeding.  We  believe 
that  varying  the  moratorium  on 
principal  in  the  early  years  of  the  loan 
and  varying  the  interest  rate  based  on 
these  needs  would  allow  small 
businesses  and  companies  owned  by 
women  and/or  minorities  to  bid  higher 
in  auctions,  thereby  increasing  their 
chances  for  obtaining  licenses.  In 
addition,  it  would  allow  them  to 
concentrate  their  resources  on 
infiastructure  build-out  and,  therefore, 
it  would  increase  the  likelihood  that 
they  become  viable  narrowband  PCS 
competitors.  We  request  comment  on 
these  proposed  enhancements  to  the 
installment  payment  plan. 

35.  Unjust  Enrichment  Applicable  to 
Installment  Payments.  To  ensure  that 
large  businesses  do  not  become  the 
unintended  beneficiaries  of  measures 
meant  for  smaller  firms,  we  propose  to 
retain  the  unjust  enrichment  provisions 
adopted  in  the  Third  Report  and  Order 
applicable  to  installment  payments. 
Specifically,  if  a  licensee  that  was 
awarded  installment  payments  seeks  to 
assign  or  transfer  control  of  its  license 
to  an  entity  not  meeting  the  applicable 
eligibility  standards  set  out  above 
during  the  term  of  the  license,  we  would 
require  payment  of  the  remaining 
principal  and  any  interest  accrued 
throu^  the  date  of  assigiunent  as  a 
condition  of  the  license  assignment  or 
transfer. 36  Moreover,  if  an  entity  seeks 
to  assign  or  transfer  control  of  a  license 
to  an  entity  that  does  not  qualify  for  as 
favorable  an  installment  payment  plan, 

be  eligible  for  these  "enhanced"  installment 
payments,  a  5rm  would  have  to  satisfy  either  of  the 
two  alternative  definitions  of  a  woman  or  minority- 
owned  business,  as  set  forth  in  1444-54,  in/ra,  as 
well  as  the  applicable  financial  caps. 

“See  Third  Report  and  Order eX  189. 


the  installment  payment  plan,  if  any,  for 
which  the  acquiring  entity  qualifies 
would  become  effective  immediately 
upon  transfer.  Thus,  a  higher  interest 
rate  and  earlier  pa)mient  of  principal 
may  begin  to  be  applied.  For  example, 
a  transfer  of  a  license  in  the  fourth  year 
after  license  grant  from  a  small 
minority-owned  firm  to  a  small  non¬ 
minority  owned  firm  would  require  that 
the  firm  begin  principal  payments  and 
the  balance  would  b^in  accruing 
interest  at  a  rate  2.5  percent  above  the 
rate  that  had  been  in  effect.  Finally,  if 
an  investor  subsequently  purchases  an 
“attributable”  interest  in  the  businesses 
and,  as  a  result,  the  gross  revenues  or 
total  assets  of  the  business  exceed  the 
applicable  financial  caps,  this  unjust 
enrichment  provision  would  also 
apply.3^  We  seek  comment  on  these 
proposals. 

G.  Upfront  Payments 

36.  As  previously  indicated  in  the 
Third  Report  and  Order,  the  upfront 
payment  requirement  was  designed  to 
ensure  that  bidders  are  qualified  and 
serious  and  to  provide  the  Commission 
with  a  source  of  funds  in  the  event  that 
it  becomes  necessary  to  assess  default  or 
bid  withdrawal  penalties.^s  The  upfront 
payment  ensures  that  bids  during  the 
course  of  the  auction  are  bona  fide  and 
convey  information  about  the  value  of 
the  underlying  licenses.  Our  standard 
upfiront  payment  for  narrowband  PCS  is 
$0.02  per  MHz  per  pop.  As  an 
additional  means  of  enhancing  the 
opportunity  of  designated  entities  to 
participate  in  competitive  bidding  we 
propose  to  reduce  the  required  upfront 
payment  for  those  applicants.  As  we 
concluded  in  the  Fifth  Report  and 
Order,  we  are  concerned  that  the  $0.02 
per  MHz  per  pop  upfront  payment 
requirement  mi^t  impose  a  barrier  for 
smaller  entities  wishing  to  participate  in 
the  auctions.  Moreover,  we  note  that 
most  bidders  in  the  proposed 
entrepreneurs’  blocks  would  be  entitled 
to  pay  for  their  licenses  in  installments, 
which  would  require  a  down  payment 
of  only  five  percent  of  the  winning  bid. 
We  are  concerned  that  requiring  an 
upfront  payment  that  may  be  Ituger  than 
the  down  payment  that  the  winning 
bidder  is  required  to  tender  could 
discourage  auction  participation. 

37.  For  these  reasons,  we  propose  to 
reduce  the  upfront  payment 
requirement  to  $0,015  per  MHz  per  pop 
for  bidders  in  the  entrepreneurs’  blocks. 
This  25  percent  discount  should 

See  infra  1139-43,  for  a  discussion  of  which 
investor  interests  would  be  “attributable"  for 
purposes  of  calculating  the  gross  revenues  and  total 
assets  thresholds. 

Third  Report  and  Order,%%  41-45. 


facilitate  auction  participation  by 
capital-constrained  companies  and 
would  permit  them  to  conserve 
resources  for  infrastructure 
development  after  winning  a  license. 
Moreover,  since  the  upfront  payment  is 
still  substantial,  we  believe  that 
insincere  bidding  would  be  discouraged 
and  the  Commission  would  have  access 
to  funds  if  it  must  collect  default  or  bid 
withdrawal  penalty  payments. 

H.  Definitions  and  Eligibility 

I.  Eligibility  to  Bid  in  the  Proposed 
Entrepreneurs’  Blocks 

38.  As  noted  previously,  eligibility  to 
bid  in  the  proposed  entrepreneurs’ 
blocks  would  be  limited  to  companies 
that,  together  with  their  affiliates  and 
investors,  had  gross  revenues  of  less 
than  $125  million  in  each  of  the  last  two 
years  and  have  total  assets  of  less  than 
$500  million  at  the  time  their  short  form 
applications  are  filed.  In  addition,  we 
propose  to  prohibit  an  applicant  fiem 
bidding  in  these  blocks  if  any  one 
attributable  individual  investor  or 
principal  in  the  applicant  has  $100 
million  of  greater  in  personal  net  worth 
at  the  short  form  application  filing  date. 

2.  Attribution  Rules  for  the  Proposed 
Entrepreneurs’  Blocks 

39.  For  purposes  of  determining 
whether  an  entity  qualifies  to  bid  in  the 
entrepreneurs’  blocks,  we  propose  to 
follow  the  control  group  and  attribution 
rules  set  forth  with  regard  to  eligibility 
to  bid  as  a  small  business.  In  particular, 
wiiming  bidders  would  be  required  to 
identify  on  their  long-form  applications 
a  control  group  that  controls  the 
applicant,  owns  at  least  25  percent  of 

.  the  equity,  and  in  the  case  of  a 
corporation,  holds  at  least  50.1  percent 
of  the  voting  stock.  For  partnership 
applicants,  we  propose  that  every 
general  partner  be  considered  part  of  the 
group.  The  gross  revenues  and  total 
assets  of  each  member  of  the  control 
group  and  each  member’s  affiliates 
would  be  counted  toward  the  $125 
million/$500  million  thresholds, 
regardless  of  the  size  of  the  member’s 
total  interest  in  the  applicant.  The  $100 
million  personal  net  worth  limitation 
would  also  apply  to  each  member  of  the 
control  group.  We  would  not  consider 
the  gross  revenues  or  personal  net  worth 
of  any  other  investor  unless  the  investor 
holds  25  percent  or  more  of  the 
outstanding  passive  equity  in  the 
applicemt,  which,  as  defined  above, 
includes  as  much  as  fifteen  percent  of 
the  voting  stock  in  a  corporate 
applicant. 

40.  We  also  propose  more  relaxed 
attribution  standard  with  regard  to 
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investors  in  small  businesses  owned  by 
minorities  and  women.  Specifically,  we 
would  not  consider  the  gross  revenues 
or  personal  net  worth  of  a  single  passive 
investor  in  a  minority  or  female-owned 
small  business  unless  the  investor  holds 
in  excess  of  a  49.9  percent  passive 
interest  (which  includes  as  much  as 
fifteen  percent  of  a  corporate  applicant’s 
voting  stock),  provided  the  women  or 
minority  control  group  maintains  at 
least  50.1  p)ercent  of  the  equity  and,  in 
the  case  of  a  corporate  applicant,  at  least 
50.1  percent  of  the  voting  stock.  We 
believe  that  such  revenue  attribution 
would  ensure  that  only  bona  fide  small 
businesses  are  able  to  take  advantage  of 
the  special  provisions  we  have 
proposed,  but  would  allow  those 
businesses  to  attract  sufficient  equity 
capital  to  be  truly  viable  contenders  in 
•  the  PCS  industry. 

41.  In  addition,  we  propose  to  allow 
a  consortium  of  small  businesses  to 
quahfy  for  any  of  the  measures  adopted 
in  this  order  applicable  to  individual 
small  businesses  including  the  abiUty  to 
bid  in  the  entrepreneurs’  block.  As  used 
here,  the  term  “consortium”  means  a 
conglomerate  organization  formed  as  a 
joint  venUure  among  mutually- 
independent  business  firms,  each  of 
whi(±  individually  satisfies  the 
definition  of  a  small  business. 

42.  We  explain  how  these  attribution 
rules  would  apply  vsrith  regard  to  any 
holding  and  lifted  transto  period  for 
entrepreneurs’  block  licensees  should 
such  rules  ultimately  be  adopted. 

During  this  holding  i>eriod,  an 
entrepreneurs’  blo^  licensee  could  not 
sell  more  than  25  percent  of  its  passive 
equity  to  a  single  investor  if  the 
resulting  attribution  of  that  investor’s 
gross  revenues  or  total  assets  would 
bring  the  company  over  the  $125 
milhon  gross  revenues/$500  million 
personal  net  worth  cap.  Similarly,  while 
individual  members  of  the  control  group 
could  change  (if  it  would  not  result  in 

a  transfer  of  control  of  the  company), 
the  control  group  would  have  to 
mainteun  control  and  at  least  25  percent 
of  the  equity  and  50.1  percent  of  the 
voting  stock.  3®  A  company  would  be 
permitted  to  grow  beyond  these  gross 
revenues/total  assets  caps,  however, 
through  equity  investment  by  non- 
attributable  (i.e.  passive)  investors,  debt 
financing,  revenue  from  operations, 
business  development  or  expanded 
service.'*® 


A  minority  of  woman-owned  company  would 
have  to  continue  to  adhere  to  the  attrilmtion  rules 
applicable  to  it,  set  out  above. 

*°Tbese  rules  would  continue  to  apply  in  this 
manner  throughout  the  license  term  with  regard  to 
firm’s  continuing  eligibility  for  installment 


43.  We  seek  conunent  on  these 
proposed  eligibility  requirements  for  the 
entrepreneurs’  blocks.  In  particular, 
parties  should  discuss  the  equity  and 
control  requirements  for  the  control 
group  and  investors  in  both  the 
corporate  and  partnership  context.  In 
addition,  commenters  should  discuss 
the  alternative  option  for  women  and 
minority-owned  companies  and  the 
ability  of  small  businesses  to  form 
consortia.  With  regard  to  all  of  these 
issues,  parties  are  asked  to  comment  on 
the  proposals’  impact  on  the  abihty  of 
entities  to  obtain  financing  as  well  as  on 
the  Commission’s  goals  of  deterring 
shams  and  fronts. 

3.  Definition  of  Women  and  Minority- 
Owned  Business 

44.  As  discussed  above,  we  have 
proposed  steps  in  this  order  to  address 
the  special  funding  problems  faced  by 
minority  and  women-owned  firms  and 
thereby  to  ensure  that  these  groups  have 
the  opportunity  to  participate  and 
become  strong  competitors  in  the 
narrowband  PCS  service.**  We 
previously  adopted  a  tax  certificate 
program  for  women  and  minorities  to 
allow  more  sources  of  potential  funding, 
and  in  this  Order  have  relaxed  the 
attribution  standard  used  to  determine 
eligibiUty  as  a  qualified  small  business. 

45.  For  purposes  of  implementing 
these  steps,  we  propose  to  depart  from 
the  definition  of  a  minority  and  women- 
owned  firm  that  was  adopted  in  the 
Third  Report  and  Order.  We  have 
adopted  relaxed  attribution  standards 
for  businesses  owned  by  women  and 
minorities  for  purposes  of  qualifying  for 
small  business  provisions.  We  are 

reposing  relaxed  standards  for 
usinesses  owned  by  women  and 
minorities  to  qualify  for  the 
entrepreneiirs’  blocks.  In  the  Third 
Report  and  Order,  we  found  generally 
that  to  establish  ownership  by 
minorities  and  women,  a  strict 
eligibihty  standard  should  be  adopted 
that  required  minorities  or  women  to 
have  at  least  50.1  percent  equity  stake 


paymenU,  “enhanced”  installment  payments  and 
bidding  oedits. 

We  proposed  to  use  the  same  criteria  set  forth 
in  the  Second  Repml  and  Order,  and  consider  the 
members  of  the  following  groups  “minorities”  for 
purposes  of  our  rules:  “(Tlhose  of  Black.  Hispanic 
Surnamed,  Anterican  Eskimo,  Aleut.  American 
Indian  and  Asiatic  American  extraction.”  See 
Statement  of  Policy  on  Minority  Ownership  of 
Broadcasting  Facilities,  68  PCC  2d  979,  980  n.8 
(1978);  Cmnmission  Policy  Regarding  the 
Advancement  of  Minority  Ownership  in 
Broadcasting.  92  POC  2d  849,  489  n.1  (1982). 
Moreover,  as  adopted  in  the  Second  Report  and 
Order,  minority  and  women-owned  businesses 
would  be  eligible  for  special  measures  only  if  the 
minority  and  women  principals  are  also  United 
States  citizens. 


and  a  50.1  percent  controlhng  interest 
in  the  designated  entity.  Third  Report 
and  Order  at  ?  68;  47  CFR 
§  1.2110(b)(2).  For  future  narrowband 
PCS  auctions,  we  propose  to  retain  the 
requirement  that  minorities  and/or 
women  control  the  applicant  and  hold 
at  least  50.1  percent  of  a  corporate 
applicant’s  voting  stock.  However,  to 
establish  their  eligibility  for  certain 
benefits,  summarized  below,  we 
propose  an  additional  requirement  that, 
even  where  minorities  and  women  hold 
at  least  50.1  percent  of  the  appUcant’s 
equity,  other  investors  in  the  appUcant 
may  own  only  passive  interests,  which, 
for  corporate  applicants,  is  defined  to 
include  as  much  as  fifteen  percent  of  the 
voting  stock.  In  addition,  provided  that 
certain  restrictions  are  met,  we  propose 
to  allow  women  and  minority-owned 
firms  the  option  to  reduce  to  25  percent 
the  50.1  percent  minumun  equity 
amoimt  that  must  be  held. 

46.  We  emphasized  in  the  Third 
Report  and  Order  that  we  did  not  intend 
to  restrict  the  use  of  various  equity 
financing  mechanisms  and  incentives  to 
attract  financing,  provided  that  the 
minority  and  women  principals 
continued  to  own  50.1  percent  of  the 
equity,  calculated  on  a  full-diluted 
basis,  and  that  their  equity  interest 
entitled  them  to  a  substantial  stake  in 
the  profits  and  liquidation  value  of  the 
venture  relative  to  the  non-controlling 
principals.  We  noted,  however,  in  the 
Second  Report  and  Order  that  different 
stemdards  that  meet  the  same  objectives 
may  be  appropriate  in  other  contexts. 
Second  Report  and  Order  at  1  278.  In 
view  of  the  evidence  of  discriminatory 
lending  experiences  faced  by  minority 
and  women  entrepreneurs  and  the 
exceptionally  great  financial  resources 
believed  to  required  by  narrowband 
PCS  applicants,  we  conclude  that  it  may 
be  appropriate  to  allow  more  flexibility 
with  regard  to  the  50.1  percent  equity 
requirements  for  this  service  in  order  to 
open  doors  to  more  sources  of  equity 
financing  for  women  and  minority- 
owned  firms. 

47.  We  propose  therefore  to  allow 
women  and  minority-owned  firms  the 
following  options.  First,  they  may 
satisfy  the  general  definition  set  forth  in 
the  Second  Report  and  Order,  which 
requires  the  minority  and/or  female 
principals  to  control  the  appUcant,  own 
at  least  50.1  percent  of  its  equity  £md, 
in  the  case  of  corporate  applicants,  hold 
at  least  50.1  percent  of  the  voting  stock. 
Under  this  option,  other  investors  may 
own  as  much  as  a  49.9  percent  passive 
equity  interest.  As  noted  above 
regarding  eligibility  to  bid  in  the 
entrepreneiirs’  blo^,  passive  equity  in 
the  corporate  context  means  only  non- 
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voting  stock  may  be  held,  or  stock  that 
includes  no  more  than  fifteen  percent  of 
the  voting  interests.'*^  For  partnerships, 
the  term  means  limited  partnership 
interests  that  do  not  have  the  power  to 
exercise  control  of  the  entity.  We  ask 
commenters  specifically  to  address 
whether  the  proposed  fifteen  percent 
voting  interest  limitation  strikes  the 
correct  balance,  or  whether  a  higher 
percentage  would  facilitate  capital 
formation  without  unduly  contributing 
to  a  proliferation  of  shams.  In  addition, 
the  Second  Report  and  Order,  all 
investor  interests  would  be  calculated 
on  a  fully-diluted  basis,  meaning  that 
agreements  such  as  stock  options, 
warrants  and  convertible  debentures 
generally  would  be  considered  to  have 
a  present  effect  and  would  be  treated  as 
if  the  rights  thereunder  already  have 
been  fully  exercised.^^  yVe  recognize 
that  the  requirement  that  other  investors 
own  only  passive  interests  would  be  a 
departure  from  the  definition  of  a 
minority  or  women-owned  business 
adopted  in  the  Second  Report  and 
Order,  but  because  of  the  very 
significant  financial  contribution  that 
may  be  made  by  such  other  investors  in 
designated  entities,  we  believe  that  the 
passive  equity  requirement  may  be 
appropriate  as  an  additional  safeguard. 

In  addition,  we  seek  comments  on 
whether  these  rules  as  currently  framed 
may  afiect  the  ability  of  legitimate 
designated  entitles  to  obtain  the  capital 
needed  to  participate  in  the  auction. 

48.  As  a  secona  proposed  option, 
women  and  minority-owned  firms 
would  be  able  to  sell  up  to  75  percent 
of  the  company’s  equity,  provided  that 
no  single  investor  may  hold  25  percent 
or  more  of  the  firm’s  passive  equity, 
which  is  defined  in  the  same  manner  as 
above.  For  example,  a  corporation  with 
100  shares  of  voting  stock  and  100 
shares  of  non-voting  stock,  with  the  200 

For  example,  under  this  option,  a  corporate 
applicant  with  two  classes  of  issued  and 
outstanding  stock,  100  shares  of  voting  stock  and 
100  shares  of  non-voting  stock,  could  sell  to  a  single 
non-eligible  entity  49.9  percent  of  the  applicant's 
equity,  consisting  of  S  shares  of  the  corporation’s 
voting  stock  and  94  shares  of  its  non-voting  stock. 
Under  this  scenario,  eligible  mi  .orities  or  women, 
in  order  to  retain  at  least  50.1  percent  of  the  value 
of  all  outstanding  shares  of  the  corporation's  stock, 
must  own  all  of  the  corporation’s  remaining  shares 
of  stock;  that  is,  95  shares  of  voting  stock  and  six 
shams  of  non-voting  stock. 

■*>  As  also  noted  in  the  Second  Report  and  Order, 
we  will  consider  departing  from  the  requirement 
that  the  equity  of  investors  in  minority  and  women- 
owned  businesses  must  be  calculated  on  a  fully- 
diluted  basis  only  upon  a  demonstration,  in 
individual  cases,  that  options  or  conversion  rights 
held  by  non-controlling  principals  will  not  deprive 
the  minority  and  women  principals  of  a  substantial 
financial  stake  in  the  venture  or  impair  their  rights 
to  control  the  designated  entity.  See  Second  Report 
and  Order  at  f  277. 


shares  representing  the  total  outstanding 
shares  of  the  company,  could  qualify  as 
a  minority  or  women-owned  business 
under  the  following  circumstances.  The 
minority  or  women  principals  would 
have  to  own  at  least  51  shares  of  voting 
stock,  which  satisfies  the  requirement 
that  they  have  voting  control  and,  in 
this  case,  also  meets  the  requirement 
that  they  hold  at  least  25  percent  of  the 
equity.  Two  other  investors  could  each 
own  34  shares  of  non-voting  stock  and 
fifteen  shares  of  voting  stock,  which 
represents  24.5  percent  of  the 
company’s  equity  for  each  of  the 
shareholders.  A  third  investor  could 
own  the  remaining  32  shares  of  non¬ 
voting  stock  and  fifteen  shares  of  the 
voting  stock,  or  23.5  percent  of  the 
equity.  The  remaining  4  shares  of  voting 
stock  may  be  sold  to  other  investors. 

49.  Whichever  option  is  chosen,  we 
would  require  establishment  of  a 
“control  group’’  for  women  and 
minority-owned  firms  in  much  the  same 
way  we  did  for  purposes  of  eligibility  to 
bid  in  the  entrepreneurs’  blocks. 
Specifically,  winning  bidders, 
transferees  or  assignees  would  have  to 
identify  on  their  long-form  applications 
a  control  group  (consisting  entirely  of 
minorities  and/or  women  or  entities  100 
percent  owned  and  controlled  by 
minorities  and  women)  that  has  de  jure 
and  de  facto  control  of  the  applicant 
and  holds  either  at  least  50.1  or  25 
percent  of  the  applicant's  equity, 
depending  upon  which  option  is 
elected. 

50.  We  believe  that  a  modification  of 
our  50.1  percent  equity  requirement 
would  best  achieve  the  Congressional 
objective  of  providing  effective  and 
long-term  economic  opportunities  for 
women  and  minority-owned  firms  in 
narrowband  PCS.  At  the  same  time,  we 
propose  to  maintain  strict  enforcement 
of  the  requirement  that  actual  control 
reside  with  the  qualified  designated 
entities.  Thus,  to  establish  their 
eligibility  for  tax  certificates,  enhanced 
installment  payments,  bidding  credits 
and  relaxed  cellular  attribution  rules, 
women  and  minority-owned  applicants 
electing  to  use  the  25  percent  equity 
option  could  not  in  any  instance  allow 
an  individual  investor  who  is  not  in  the 
control  group  to  own  more  than  a  25 
percent  passive  equity  interest.  This 
restriction  would  apply  even  in 
circumstances  in  which  allowing  an 
investor  to  exceed  these  Umitations 
would  not  result  in  the  applicant’s 
exceeding  the  gross  revenues  and  other 
finemcial  standards  that  apply  to  other 
bidders  in  the  entrepreneurs’  blocks  and 
other  situations  involving  financial 
caps.  These  structural  safeguards,  as 
well  as  the  general  requirement  that 


other  investors  hold  only  passive 
interests  in  women  and  minority-owned 
applicants,  would  help  to  ensure  that 
control  truly  remains  with  the  women 
and  minority  designated  entities. 

51.  For  example,  a  women  or 
minority-owned  firm  electing  to  use  the 
25  percent  option  may  have  a  non- 
eligible  investor  with  more  than  25 
percent  passive  stake  and  still  qualify  to 
bid  in  the  entrepreneurs’  blocks  or  for 
benefits  that  apply  to  small  businesses, 
as  long  as  the  attributable  revenues  of 
the  investor  do  not  cause  the  applicant 
to  exceed  the  gross  revenues/total  asset 
caps.  In  these  contexts,  no  additional 
restrictions  would  be  necessary,  because 
women  and  minority-owned  applicants, 
like  other  applicants,  would  be  eligible 
to  bid  in  these  blocks  and  to  qualify  as 
small  businesses  so  long  as  they  comply 
with  the  same  restrictions  on  financial 
eligibility  that  apply  to  other  applicants. 
Since  the  attribution  rule  itself  operates 
to  ensure  compliance  with  size 
limitations,  it  would  not  be  necessary  to 
impose  additional  restrictions  on  the 
size  of  interests  held  by  investors  with 
attributable  interests.  This  firm  would 
not  qualify,  however,  for  special 
measures  applicable  only  to  women  and 
minority-owned  businesses,  such  as 
“enhanced”  installment  payments  or 
the  15  or  25  percent  bidding  credits, 
because  it  has  a  single  non-eligible 
investor  with  more  than  25  percent 
passive  interest.  In  circumstances  in 
which  women  and  minorities  are 
required  to  retain  only  25  percent  of  the 
firm’s  equity,  this  additional  structural 
restriction  would  be  appropriate 
because  the  objective  in  this  context  is 
to  ensure  not  merely  financial 
eligibility,  but  that  women  and 
minorities  retain  control  of  the  license. 

52.  We  set  forth  previously  rules 
defining  more  explicitly  the  term 
“control”  for  purposes  of  determining 
whether  a  “control  group”  maintains  de 
facto  as  well  as  de  jure  control  of  an 
applicant.'*'*  We  propose  to  apply  those  • 
rules  equally  to  Ae  minority  and 
women  principals  of  minority  and 
women-owned  applicants.  Consistent 
with  our  general  policies  with  regard  to 
women-owned  applicants  for  purposes 
of  our  multiple  ownership  and  cross¬ 
ownership  rules  in  this  broadcast 
context,  we  do  not  propose  to  adopt,  at 
this  time,  any  special  rules  or 
presumptions  to  determine  whether 
women-owned  applicants  exercise 
independent  control  of  their  firms.  See 
In  the  Matter  of  Clarification  of 
Commission  Policies  Regarding  Spousal 

See  supra  1 49. 
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Attribution,  7  FCC  Red.  1920,  57  FR 
08845  (Mar  13, 1992). 

53.  We  also  note  here  that  we  are 
proposing  to  depart  hom  the  provision 
in  the  Third  Report  and  Order  that  bars 
publicly  traded  companies  from 
quaUfying  as  minority  and  women- 
owned  businesses  for  purposes  of 
participating  in  auctions.  Most  of  the 
steps  proposed  to  assist  these 
designated  entities  in  this  Further 
Notice  [e.g.,  bidding  credits  and 
installment  payments)  are  confined  to 
winning  bidders  in  the  entrepreneurs’ 
blocks,  where  there  would  be  a  financial 
limit  on  the  size  of  participants.  Because 
of  the  large  capital  entry  costs  of 
narrowband  PCS,  we  now  beUeve  that 
even  publicly  traded  companies  owned 
by  women  and  minorities  that  qualify  to 
bid  in  entrepreneurs’  blocks  require 
additional  measures,  such  as  bidding 
credits  and  installment  payments,  to  be 
able  to  participate  successfully. 

54.  As  noted  above,  we  propose  that 
appUcants  owned  by  women  and 
minorities  must  meet  the  limitations  on 
gross  revenues,  total  assets  and  personal 
net  worth  to  qualify  for  entry  into  the 
entrepreneurs’  blo^s.  The  size 
Umitations  would  not  apply,  however, 
to  all  measures  designed  to  assist 
applicants  owned  by  minorities  and/or 
women.  The  tax  certificate  policy 
applies  to  all  narrowhead  PCS  licenses 
and  would  not  be  limited  to  licenses  in 
the  entreprenexus’  blocks.  Therefore, 
businesses  owned  by  minorities  and 
women  need  not  meet  the  gross  revenue 
and  other  financial  restrictions  to 
qualify  for  tax  certificates.  But  minority 
and  women-owned  firms  would  have  to 
satisfy  the  Commission’s  structural 
ownership  requirements  to  receive  the 
benefits  of  tax  certificates:  that  is,  they 
would  be  subject  to  the  limitation  that 
interests  held  by  investors  who  are  not 
women  and  minorities  must  be  passive. 

4.  Definition  of  an  Affiliate 

55.  In  the  Second  Report  and  Order, 
we  referenced  the  SBA’s  affiliation  rules 
for  pxirposes  of  defining  generally 
whether  an  entity  qualifies  as  a  small 
business  and  gave  examples  of  how  the 
affiliation  rules  would  be  apphed.  In  the 
Fifth  Report  and  Order,  we  expanded  on 
the  SBA’s  affiliation  rules  in 
establishing  detailed  affiliation 
standards  for  narrowband  PCS  to  be 
used  when  designated  entities  must 
include  “affiliates”  to  determine  their 
eligibility  for  special  designated  entity 
provisions.  In  die  Second  Memorandum 
Opinion  and  Order*^  that  we  adopted 


Second  Memorandum  Opinion  and  Order  at 
1 46.  in  PP  Docket  No.  9S-253.  FCC  No.  94-215. 


in  this  docket,  we  incorporate  into  our 
generic  auction  rules  the  affiUation 
standards  that  we  established  for 
narrowband  PCS  in  the  Fifth  Report  and 
Order.  We  propose  to  apply  these 
affiliation  standards  to  narrowband  PCS 
for  pxirposes  of  determining  any  of  the 
above  described,  size-based  eUgibility 
criteria  for  designated  entities  seeking 
special  treatment  under  the  provisions 
adopted  herein.  These  standards  would 
give  applicants  clear  guidance  regarding 
the  relationships  that  we  will  attribute 
for  purposes  of  appljring  any  of  our 
sized-based  eligibility  criteria. 

/.  Limit  on  Licenses  Awarded  in 
Entrepreneurs’  Blocks 

56.  The  special  provisions  which  we 
ropose  for  designated  entities  are 
ased,  in  part,  on  our  m€mdate  to  fulfill 

the  congressional  goal  that  we 
disseminate  Ucenses  among  a  wide 
variety  of  applicants.  47  U.S.C. 

§  309(j)(3)(B).  Therefore,  in  proposing 
the  financial  assistance  measures  set 
forth  in  this  Further  Notice,  we  are 
concerned  about  the  possibiUty,  even  if 
remote,  that  a  few  bidders  will  win  a 
very  large  niunber  of  the  hcenses  in  the 
entrepreneurs’  blocks.  As  a 
consequence,  the  benefits  that  Congress 
intended  for  designated  entities  would 
be  enjoyed,  in  disproportionate 
measure,  by  only  a  few  individuals  or 
entities.  Congress,  in  our  view,  did  not 
intend  that  result.  We  therefore  propose 
steps  to  ensure  that  the  financial 
assistance  provided  through  our  rules  is 
dispersed  to  a  reasonable  number  of 
applicants  who  win  licenses  in  these 
blocks. 

57.  To  achieve  a  fair  distribution  of 
the  benefits  intended  by  Congress,  we 
propose  a  Umit  on  the  total  number  of 
licenses  within  the  entrepreneurs’ 
blocks  that  a  single  entity  could  win  at 
auction.  In  setting  this  limit,  we  would 
avoid  imposing  a  restriction  that  would 
prevent  applicants  fit)m  obtaining  a 
sufficient  number  of  licenses  to  create 
large  and  efficient  nationwide  or 
regional  services.  Specifically,  we 
propose  a  limitation  that  no  single 
entity  may  win  more  than  10  percent  of 
the  hcenses  available  in  the 
entrepreneurs’  blocks.  These  hcenses 
could  be  in  any  combination  of 
frequency  blodcs.  Such  a  hmit  would 
ensure  that  at  least  10  winning  bidders 
enjoy  the  benefits  of  the  entrepreneurs’ 
blocks.  At  the  same  time,  it  would  allow 
bidders  to  effectuate  aggregation 
strategies  that  include  large  numbers  of 
hcenses  and  extensive  geographic 
coverage. 


released  Aug.  15, 1994.  [Second  Memorandum 
Opinion  and  Order). 


58.  Further,  this  limitation  would 
apply  only  to  the  total  number  of 
hcenses  that  may  be  won  at  auctions  in 
these  proposed  entrepreneurs’  blocks;  it 
would  not  be  an  ownership  cap  that 
applies  to  hcenses  that  might  be 
obtained  after  the  auctions.  For 
purposes  of  implementing  this 
restriction,  we  would  consider  hcenses 
to  be  won  by  the  same  entity  if  an 
applicant  (or  other  entity)  that  controls, 
or  has  the  power  to  control  hcenses  won 
at  the  auction,  controls  or  has  the  power 
to  control  another  license  won  at  the 
auction. 

/.  Redesignation  of  Certain  Narrowband 
PCS  Spectrum  Blocks 

59.  Finally,  we  are  concerned  that 
there  are  companies  that  would  be 
ehgible  for  an  entrepreneurs’  block 
hcense  that  may  desire  larger  hcense 
areas  than  MTAs  and  BTAs.  It  appears 
that  over  half  of  the  bidders  in  the 
nationwide  auction  would  have 
quahfied  for  an  entrepreneurs’  block 
license.  As  a  result,  we  propose  to 
redesignate  the  two  BTA  hcenses  as 
regional  hcenses  organized  in  the  same 
configuration  set  forth  in  section  24.102 
of  the  rules.  Doing  so  would  give 
designated  entities  an  opportunity  to 
bid  on  8  larger  and  more  valuable 
hcense  imder  the  rules  for 
entrepreneurs’  blocks.  We  also  seek 
comment  on  other  means  to  achieve 
larger  geographic  license  sizes  such  as 
designating  these  BTA  hcenses  as 
nationwide  hcenses  or  by  maintaining 
the  BTA  designation,  but  allowing 
combinatorial  bidding  for  the 
designated  regions.  Commenters  should 
also  address  the  appropriate  premium 
we  should  adopt  for  comparison  of 
combinatorial  and  BTA  license  bids  if 
we  allow  combinatorial  bidding.  We 
also  seek  comment  on  whether  some  of 
the  MTA  and  BTA  response  channels 
^ould  be  redesignated  as  larger  license 
areas  with  bidding  limited  only  to  those 
entities  ehgible  to  bid  for  entrepreneurs’ 
block  licenses. 

n.  Procedural  Matters  and  Ordering 
Clause 

A.  Further  Notice — Initial  Analysis 

60.  Reason  for  the  Action.  The 
purpose  of  the  Further  Notice  is  to 
implement  competitive  bidding  rules 
and  regulations  rules  consistent  with 
the  Commission’s  competitive  bidding 
authority  that  will  carry  out  the 
statutory  mandates  that  certain 
designated  entities,  including  small 
entities,  are  afforded  an  opportunity  to 
participate  in  the  competitive  bidding 
process  and  in  the  provision  of 
spectrum-based  sendees. 
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61.  Objectives  of  this  Action.  The 
Omnibus  Budget  Reconciliation  Act  of 
1993  and  the  subsequent  Commission 
actions  to  implement  it  are  intended  to 
establish  a  system  of  competitive 
bidding  for  loosing  among  certain 
applications  for  initial  licenses,  and  will 
carry  out  statutory  mandates  that  certain 
designated  entities,  including  small 
entities,  are  afforded  an  opportunity  to 
participate  in  the  comptetitive  bidding  - 
process  and  in  the  provision  of 
narrowband  PCS  services. 

62.  Legal  Basis.  Authority  for  the 
Further  Notice  can  be  found  in  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  and  in  Scions  2(a),  4(i)  303(r), 
309(i)  and  309(j)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C 

§§  152(a),  154(i),  303(r).  309(i)  and 
309(j). 

63.  Reporting,  Recordkeeping  and 
Other  Compliance  Requirements.  The 
proposals  under  consideration  in  this 
Further  Notice  include  the  possibility  of 
new  reporting  and  recordkeeping 
requirements  for  a  number  of  small 
business  entities. 

64.  Federal  Rules  Which  Overlap. 
Duplicate  or  Conflict  With  These  Rules. 
None. 

65.  Description.  Potential  Impact,  and 
Number  of  Small  Entities  Involved.  The 
rule  changes  proposed  in  this  Further 
Notice  could  effect  smaller  entities  if 
they  have  mutually  exclusive 
applications  for  initial  licenses  or 
permits  for  narrowband  PCS  licenses. 
The  Further  Notice  proposes  to  establish 
certain  narrowband  PCS  spectrum 
blocks  for  bidding  exclusively  by 
smaller  entities  and  to  provide 
installment  payments  and  bidding 
credits  to  certain  eligible  entities  within 
those  blocks. 

66.  Any  Significant  Alternatives 
Minimizing  die  Impact  on  Small  Entities 
Consistent  with  the  Stated  Objectives. 
The  Further  Notice  proposes  certain 
provisions  for  smaller  entities  designed 
to  ensure  that  such  entities  have  the 
opportunity  to  participate  in  the 
competitive  bidding  process  and  in  the 
provision  of  nairovJb^d  PCS  services. 

B.  Ex  Parte  Rules 

67.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
Parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally  47  CFR  §§  1.1202, 1.1203,  and 
1.120(a). 

C.  Comment  Dates 

68.  Pursuant  to  applicable  procedures 
set  forth  in  sections  1.415  and  1.419  of 
the  Commission’s  Rules,  47  CFR 


§§  1.415  and  1.419,  interested  parties 
may  file  comments  on  or  before 
September  16, 1994  and  reply 
comments  on  or  before  October  3, 1994. 
To  file  formally  in  this  proceeding,  you 
must  file  an  original  and  four  copies  of 
all  commmits,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  of  the  Federal  Conmnmications 
Commission,  Room  239, 1919  M  Street, 
NW.,  Washington,  DC  20554.  The 
complete  text  of  this  document  may  be 
purchased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  1919  M  Street,  room  236, 
Washington,  EXZ  20554,  telephone  (202) 
857-3800. 

List  of  Subjects  in  47  CFR  Part  24 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Telecommunications. 
Federal  Communications  Commission. 
LaVera  F.  MarahaU, 

Acting  Secretary. 

[FR  Doc.  94-21015  Filed  8-25-94;  8:45  am] 
BtLUNO  CODE  e712-«1-M 

47  CFR  Part  73 

[MM  Docket  No.  91-68;  RM-7419,  RM-7797, 
RM-7798] 

Radio  Broadcasting  Services; 

Caldwell,  College  Station,  Cause,  TX 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Order  to  Show  Cause. 

SUMMARY:  This  document  directs  an 
Order  to  Show  Cause  against  Roy  E. 
Henderson,  permittee  of  Station  KHEN, 
Caldwell,  Texas,  to  show  cause  why  his 
license  should  not  be  modified  to 
specify  operation  on  Channel  297A  in 
lieu  of  Channel  236A.  Such 
modification  would  permit 
consideration  of  a  Channel  236C2 
allotment  in  College  Station,  Texas.  The 
reference  coordinates  for  a  Channel 
297A  allotment  are  30-33-31  and  96- 
34-50.  See  56  FR  11982  (March  21, 
1991). 

DATES:  Comments  must  be  filed  on  or 
before  October  7, 1994. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Hayne,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Order  to 
Show  Cause  in  MM  Docket  No.  91-58, 
adopted  August  12, 1994,  and  released 
August  23, 1994.  The  full  text  of  this 
Commission  action  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  action  may  edso  be  purchased  fi-om 
the  Conunission’s  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW., 
Suite  140,  Washington,  DC  20037. 

List  o{  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission 
Douglas  W.  Webbink, 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

(FR  Doc.  94-21017  Filed  8-25-94;  8:45  am] 
BIUINQ  CODE  e712-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

48  CFR  Part  52 

Engineer  Federal  Acquisition 
Regulation  Supplement  (EFARS); 
Variation  in  Estimated  Quantity 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD, 

ACTION:  Proposed  deviation  with  request 
for  comments. 

SUMMARY:  The  Corps  of  Engineers  is 
requesting  a  deviation  from  the  FAR 
Variation  in  Estimated  Quantity  (\^EQ) 
clause  at  52.212-11  to  revise  the  method 
for  computing  price  adjustments  imder 
the  clause  (for  quantity  ovemms  and 
underruns)  to  be  more  equitable  both  for 
the  Government  and  for  the  contractor. 
OATES:  Comments  on  the  proposed 
deviation,  to  be  included  in  ffie  EFARS 
clause,  should  be  submitted  in  writing 
to  the  address  shown  below  on  or  before 
November  1, 1994,  to  be  considered  in 
the  formulation  of  a  deviation. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Principal  Assistant 
Responsible  for  Contracting,  ATTN: 
CEPR-P,  20  Massachusetts  Avenue 
NW.,  Washington,  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms  Patricia  B.  Paianton,  (202)  272-0961 
or  0566.  Telefax  number:  (202)  504- 
4752. 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

Typical,  in  the  Corps  of  Engineers,  the 
VEQ  clause  is  used  in  contracts  for 
dredging  or  construction  excavation. 
When  the  VEQ  clause  is  used,  the 
Government  estimates  the  quantity  of 
imits  of  work  to  be  performed,  and. the 
solicitation  and  contract  provide  a  unit 
price  for  the  work.  The  clause  provides 
that,  if  the  actual  quantity  is  between  85 
percent  and  115  percent  of  the  original 
estimated  quantity,  the  original  contract 
unit  price  will  be  paid  by  die 
Government  to  the  contractor,  but,  if  the 
actual  quantity  is  below  85  percent  or 
above  115  percent,  the  imit  price  may  be 
revised  for  the  underrun  or  overrun 
quantity  only,  but  not  for  the  quantities 
within  the  85-115  percent  range  of  the 
estimated  quantity.  The  clause  states 
that  ‘The  equitable  adjustment  shall  be 
based  upon  any  increase  or  decrease  in 
costs  due  solely  to  the  variation  above 
115  percent  or  below  85  percent  of  the 
estimated  quantity.  *  *  *  (Emphasis 
added.)  Because  the  FAR  VEQ  clause 
limits  unit  price  adjustment  so  those 
“due  solely  to”  the  variations  in  costs, 
it  freezes  the  results  of  a  “bad  bargain” 
for  the  Government  or  the  contractor  in 
computing  a  imit  price  for  increased 
work  above  115  percent  of  the  estimated 
quantity.  The  revised  EFARS  clause 
proposed  by  the  Corps  provides  for 
repricing  based  on  the  contractor’s 
profit  or  loss  position  as  well  as  changes 
in  costs.  This  will  compensate  the 
contractor  fairly,  but  eliminate  ivindfalls 
for  either  the  contractor  or  the 
Government. 

The  Corps  of  Engineers  is  interested 
in  receiving  comments  on  the  following 
issues: 

1.  Should  contracting  officers  have 
discretion  to  use  figures  different  from 
85  percent  and  115  percent? 

2.  Should  the  use  of  this  clause  (and 
its  repricing  mechanism)  be  limited  to 
“major”  work  items  under  the  contract? 
How  would  a  major  work  item  be 
defined? 

(3)  Should  implementing  guidance 
make  it  clear  that  issuance  of  a  request 
for  repricing  by  the  contracting  officer  Is 
a  discretionary  decision  to  be  issued 
only  when  it  is  expected  that  the 
reduction  in  contract  price  will  exceed 
the  administrative  cost  involved  or  is 
otherwise  in  the  Government’s  interest? 

B.  Regulatory  Flexibility  Act 

A  Regulatory  Analysis  is  not  required 
by  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-611).  The  proposed  change 
would  not  impose  a  new  burden  on  any 
small  businesses.  It  is  estimated  that  the 
revised  method  would  increase  the 


price  paid  to  a  contractor  about  half  the 
time  and  decrease  the  price  paid  to  the 
contractor  about  half  the  time  and  that 
the  instances  when  the  clauses  would 
allow  reporting  the  work  above  115 
percent  or  below  85  percent  would  be 
few. 

C.  Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.,  Ch.  35)  do  not 
apply.  This  deviation  would  not  impose 
a  new  requirement  on  ten  or  more 
offerors  or  contractors  to  submit, 
maintain,  retain  or  disclose  information. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

The  USAGE  would  be  granted  a 
deviation  from  FAR  52.212-11  to  use  a 
new  clause  to  read  as  follows: 

Variation  in  Estimated  Quantity 
(Deviation) 

As  prescribed  at _ ,  insert  the 

following  clause  in  solicitations  and 
contracts  for  fixed-price  construction 
contracts  when  subdivided  items  are  to 
be  separately  priced  for  payment 
purpose. 

Variation  in  Estimated  Quantity  (Deviation) 
(XXX  1994)— EFARS 

(a)  If  the  quantity  of  a  unit-priced  item  in 
this  contract  is  an  estimated  quantity  and  the 
actual  quantity  is  at  least  85  percent  but  not 
more  than  115  percent  of  the  estimated 
quantity,  payment  for  the  actual  quantity 
shall  be  made  at  the  contract  unit  price. 

(b)  If  the  actual  quantity  of  a  imit-priced 
quantity  varies  more  than  15  percent  above 
or  below  the  original  estimated  quantity: 

(1)  Either  party  may  request  an  equitable 
adjustment  in  the  contract  price  as  set  forth 
in  (2)  and  (3)  below.  The  party  requesting  the 
equitable  adjustment  must  establish  the  basis 
for  the  equitable  adjustment;  if  no  basis  is 
established,  payment  for  actual  quantity  shall 
be  made  at  the  original  contract  unit  price. 

(2)  If  the  actual  quantity  exceeds  115 
percent,  payment  for  115  percent  shall  be 
made  at  the  original  contract  unit  price,  and 
an  equitable  adjustment  may  be  made  in  the 
unit  price  for  the  quandty  above  115  percent. 
The  equitable  adjustment  in  the  imit  price  for 
the  balance  of  the  actual  quantity  above  115 
percent  shall  be  based  on  the  reasonable 
costs  for  that  part  of  the  work.  Such 
reasonable  costs  may  include  reasonable 
various  costs  and  a  reasonable  profit; 
additional  fixed  costs  may  be  included,  if 
incurred  and  reasonable. 

(3)  If  the  actual  quantity  is  less  than  85 
percent  of  the  original  estimated  quantity, 
payment  for  the  actual  quantity  shall  be 
made  at  the  original  contract  unit  price,  and 
an  equitable  adjustment  may  be  made  to 
compensate  the  contractor  for  incurred 
reasonable  fixed  costs  that  would  otherwise 
be  unrecovered. 

(c)  If  a  quantity  variation  causes  an 
increase  in  the  time  necessary  for 
completion,  the  Contractor  may  request  in 


writing  an  extension  of  time.  The  written 
request  must  be  received  by  the  Contracting 
Officer  within  10  days  from  the  beginning  of 
the  delay,  or  with  such  further  period  as  may 
be  granted  by  the  Contracting  Officer  before 
the  date  of  final  settlement  of  the  contract. 
Upon  receipt  of  the  written  request,  the 
Contracting  Officer  shall  ascertain  the  facts 
and  make  an  adjustment  for  extending  the 
completion  date  as,  in  the  judgment  of  the 
Contracting  Officer,  is  justified. 

(end  of  clause) 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  94-21047  Filed  8-25-94;  8:45  am] 
BILUNG  CODE  3710.42-1* 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 
[Docket  No.  91-68;  Notice  04] 

RIN  2127-AC64 

Consumer  Information  Regulations; 
Federal  Motor  Vehicle  Safety 
Standards;  Rollover  Prevention 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking; 
notice  to  extend  comment  period. 

SUMMARY:  In  response  to  petitions 
submitted  by  Advocates  for  Highway 
and  Auto  Safety  and  the  American 
Automobile  Manufacturers  Association, 
this  notice  extends  the  comment  period 
for  a  proposal  to  require  manufacturers 
of  passenger  cars,  light  multipurpose 
passenger  vehicles,  and  light  trucks  to 
provide  consumers  with  information  on 
the  resistance  of  those  vehicles  to 
rollover.  NHTSA  believes  that 
commenters  need  more  time  to 
formulate  their  responses  because  of  the 
complexity  of  the  issues  in  the  NPRM. 
Moreover,  to  the  extent  that  persons 
commenting  on  a  series  of  public 
meetings  on  consumer  safety 
information  issues  discuss  rollover 
resistance  information,  preparation  of 
those  comments  and  the  comments  on 
the  proposal  will  be  facilitated  by 
specifying  the  same  comment  closing 
date  for  both.  Accordingly,  the  agency 
has  decided  to  extend  the  comment 
period  from  August  29, 1994  to  October 

21. 1994,  the  current  conunent  closing 
date  on  the  public  meeting  issues. 
DATES:  Ckimments  on  the  notice  of 
proposed  rulemaking.  Docket  91-68, 
Notice  4  must  be  received  by  October 

21. 1994. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  91-68,  Notice  3  and  be 
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submitted  to:  Docket  Section.  Room 
5109,  National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street 
S.W.,  Washington,  D.C.  20590.  Docket 
hours  are  9:30  to  4  pm.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Gayle  Dalrymple,  Office  of 
Rulemaking,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
(202-366-5559). 

SUPPLEMENTARY  INFORMATION:  On  June 
28, 1994,  NHTSA  published  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  that  would  require 
vehicle  manufacturers  to  provide 
consumes  with  information  on  the 
vehicle’s  resistance  to  rollover,  in  the 
form  of  a  label  that  would  be  affixed  to 
the  vehicle  and  information  in  the 
owner’s  manual  (59  FR  33254).  The 
notice  contained  an  analysis  of  methods 
for  objectively  measuring  vehicle 
stability.  It  also  referenced  an  extensive 
disctission  of  rollover  statistics  in  an 
“Addendum  to  Technical  Assessment 
Paper”  that  was  placed  in  the  docket  In 
addition  to  proposing  methods  to  be 
used  to  generate  the  information  on  the 
label,  the  NPRM  requested  comments  on 
the  size,  location,  permanence,  and 
content  of  the  information  label  The 
notice  requested  comments  on  the 
proposed  regulation  and  specified  a 
comment  due  date  of  August  29. 1994. 

On  July  26, 1994,  NHTSA  published 
a  notice  (59 38025)  announcing  a 
series  of  four  public  meetings  on  ffie 
general  subject  of  v^icle  sa^y 
information  for  consumers.  The  agency 
is  seeking  comment  at  those  meetings 
on  what  Idnds  of  safety  information 
would  be  useful  to  consumers  and  how 
that  information  should  be  presented. 
The  last  of  the  public  meetings  will  be 
held  on  October  6, 1994.  The  comment 
due  date  for  public  comments  on  the 
issues  raised  at  those  meetings  is 
October  21, 1994. 

Advocates  fear  Highway  and  Auto 
Safety  (Advocates)  submitted  a  petition 
dated  August  4, 1994,  asking  that  the 
comments  period  for  the  NPRM  be 
extended  to  October  21.  Advocates 
requested  the  extension  primarily 
because  it  believes  that  the  public 
meetings  are  “substantively  connected” 
to  the  rollover  rulemaking.  Advocates 
believes  that  the  commenters  on  the 
Jime  28  NPRM  should  have  the  benefit 
of  the  statements  presented  at  each  of 
the  public  meetings.  It  suggested  that 
the  agency  will  receive  b^er 
submissions  firom  ermunenters  who 
desire  to  file  comments  in  both  dockets. 
In  addition.  Advocates  requested  the 
extension  because  it  needs  additional 


time  to  resolve  the  “highly  technical” 
issues  raised  by  the  use  of  engineering 
metrics  for  generating  consumer 
information. 

The  American  Automobile 
Manufacturers  Association  (AAMA) 
submitted  a  petition  dated  August  9, 
1994,  also  asking  the  agency  to  extend 
the  comment  period  for  the  NPRM.  The 
AAMA  requested  the  extension  because 
it  believes  that  the  NPRM  and  other 
available  agency  information  are 
insufficient  to  permit  a  meaningful 
analysis  of  the  proposal.  The  AAMA 
requested  additional  information  and  an 
extension  of  the  comment  period  to  the 
date  60  days  after  the  information  is 
provided. 

After  reviewing  the  p>etitions.  NHTSA 
agrees  with  the  petitioners  that 
extending  the  conunent  closing  date  is 
desirable,  given  the  complexity  of  the 
issues  underlying  the  NPRM.  NHTSA 
also  accepts  Advocates’  reasoning  that 
the  public  meeting  may  generate  issues 
and  information  that  would  aid  the 
public  in  preparing  comments  on  this 
rulemaking. 

Based  on  the  above  considerations, 
the  agency  believes  that  there  is  good 
cause  to  extend  the  comment  period  an 
additional  53  days  and  that  this 
decision  is  consistent  with  the  public 
interest  Accordingly,  the  agency  has 
decided  to  extend  the  comment  period 
until  October  21, 1994. 

However,  the  agency  wants  to  stress 
that  persons  commenting  about  issues 
raised  at  the  public  meetings  should  not 
focus  on  the  limited  issue  of  how  to 
present  rollover  information.  Instead, 
they  should  address  the  larger  issues  of 
what  additional  safety  information 
NHTSA  can  provide  to  the  public  and 
how  NHTSA  can  better  present 
consumer  information  from  all  the 
agency’s  safety  activities.  Comments 
focusing  on  rollover  information  should 
be  addressed  to  the  docket  for  this 
rulemaking. 

NHTSA  believes  that  it  is  unnecessary 
to  grant  a  further  extension  in  response 
to  AAMA’s  petition.  The  extension  to 
October  21  should  provide  sufficient 
additional  time  to  complete  analysis  of 
even  the  complex  issues  presented  in 
the  NPRM.  The  addition^  information 
that  the  AAMA  sought  in  its  petition  is, 
and  has  always  been,  publicly  available, 
either  by  careful  reading  of  the 
documents  in  Docket  91-68,  Notices  1 
and  3,  or  through  direct  correspondence 
with  the  NHTSA  personnel  who 
conducted  the  statistical  analyses. 
Further,  much  of  this  information  is 
comparatively  minor  and  does  not 
significantly  affect  commenters’  ability 
to  conduct  analysis  or  prepare 


meaningful  comments  on  the  a^jency’s 
proposal. 

Issued  on:  August  22, 1994. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  94-21011  Filed  8-22-94;  4:32  pm) 
BILUNO  CODE  4910-69-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  Comment 
Period  for  the  Status  Review  of  the 
Aiexander  Archipelago  Wolf 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Status  Review;  Extension  of 
conunent  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  provides  notice  that 
the  comment  period  on  the  status 
review  for  this  petitioned  action  is 
extended.  The  Alexander  Archipelago 
wolf  {Canis  lupus  ligoni)  is  found  in 
forested  areas  of  ^utheast  Alaska.  All 
interested  parties  are  invited  to  submit 
comments  regarding  this  species’  status. 
DATES:  The  comment  period,  which 
originally  closed  July  19. 1994,  now 
closes  October  1, 1994. 

ADDRESSES:  Data,  information, 
comments  or  questions  concerning  the 
status  of  the  petitioned  species 
described  below  should  be  submitted  to 
the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
3000  Vintage  Blvd.,  Suite  201,  Juneau, 
Alaska  99801.  The  petition,  findings, 
and  supporting  data  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Lindell,  Endangered  Species 
Biologist  (see  ADDRESSES  above)  (907/ 
586-7240). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Alexander  Archipelago  wolf 
occurs  in  insular  and  mainland 
southeast  Alaska,  from  Dixon  Entrance 
(U.S./Canada  border)  to  Yakutat  Bay, 
including  all  large  islands  of  the 
Alexander  Archipelago  except 
Admiralty,  Baranof,  and  Chichagof 
Islands.  The  subspecies  may  be 
threatened  by  elij^nation  of  habitat, 
reduction  in  prey  availability  due  to  the 
harvest  of  older  forests,  and  disturbance 
due  to  increased  opportunities  for 
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public  access  on  expanded  logging  road 
networks. 

The  comment  period  foir  the  status 
review  originally  closed  on  July  19, 
1994  (59  FR  26476).  Since  that  date 
many  parties  have  expressed  interest  in 
submitting  substantive  comments.  In 
order  to  accommodate  these  parties,  the 
Service  is  extending  the  comment 
period  until  October  1, 1994.  Written 
comments  may  be  submitted  to  the 
Service  o^ce  in  the  ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Teresa  Woods,  U.S.  Fish  and  Wildlife 
Service,  Division  of  Endangered 
Species,  1011  E.  Tudor  Rd.,  Anchorage, 
Alaska  99503. 

Authority 

The  authority  of  this  action  is  the 
Endemgered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Dated:  August  17, 1994. 

David  B.  Allen, 

Acting  Regional  Director,  Region  7,  Fish  and 
Wildlife  ^rvice. 

(FR  Doc.  94-21001  Filed  6-25-94;  8:45  am) 
BILUNQ  CODE  4310~55-M 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Pt»it8;  90>Day  Finding  for  a 
Petition  to  List  as  Endangered  or 
Threatened  the  Contiguous  United 
States  Population  of  the  Canada  Lynx 
and  to  Emergency  List  a  Southern 
Rocky  Mountain  Population 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION;  Notice  of  90-day  petition 
finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  add  the 
contiguous  United  States  population  of 
the  Canada  l)mx  [Lynx  lynx  canadensis) 
to  the  List  of  Threatened  and 
Endangered  Species  (List)  and  to  add  a 
southern  Rocky  Mountain  population  to 
the  List  via  an  emergency  listing.  The 
Service  finds  the  petition  presents 
substantial  information  indicating  the 
requested  action  for  the  contiguous 
population  may  be  warranted,  but  there 
is  not  substantial  information  to 
indicate  that  an  emergency  listing  of  a 
southern  Rocky  Mountain  population 
may  be  warranted.  As  a  result  of  a 
previous  court  settlement,  a  formal 
status  review  is  underway. 

DATES:  The  finding  announced  in  this 
document  was  made  on  August  19, 
1994.  Comments  and  materials  need  to 


be  submitted  to  the  Service  by  October 
1, 1994,  to  be  considered  in  the  12- 
month  finding. 

ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  should  be  submitted  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  100  North  Park  Avenue,  Suite 
320,  Helena,  Montana  59601.  The 
petition,  90-day  finding,  supporting 
data,  and  comments  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kemper  McMaster,  Field  Supervisor,  at 
the  above  address,  telephone  (406)  449- 
5225. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973  as  amended 
(16  U.S.C  1531  et  s^.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
This  finding  is  to  be  based  on  all 
information  available  to  the  Service  at 
the  time  the  finding  is  made.  To  the 
maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  date  the  petition  was  received,  and 
a  notice  regarding  the  finding  is  to  be 
published  promptly  in  the  F^eral 
Register.  If  the  finding  is  that 
substantial  information  was  presented, 
the  Service  also  is  required  to  promptly 
commence  a  review  of  the  status  of  the 
species  involved  if  one  has  not  already 
b^n  initiated  under  the  Service’s 
internal  candidate  assessment  process. 

This  document  meets  the  requirement 
that  a  notice  be  published  for  the  90-day 
finding  made  earlier  for  the  petition 
discussed  below.  Information  contained 
in  this  document  is  a  summary  of  the 
information  in  the  90-day  finding, 
which  is  the  Service’s  decision 
document.  A  status  review  has  been 
ongoing  since  the  species  was  classified 
as  a  category  2  candidate  species  in  the 
December  30, 1982,  Vertebrate  Notice  of 
Review  (47  FR  58454) 

A  petition  dated  April  23, 1994,  was 
received  by  the  Service  brom  the 
Biodiversity  Legal  Foundation,  Evan 
Frost,  Mark  Skatrud,  Craig  Coonrad,  and 
Michael  J.  Polly  on  April  27, 1994.  The 
petition  requested  that  the 
conterminous  United  States  population 
of  the  “North  American”  lynx  [Felis 
lynx  canadensis)  be  listed  as  a 
threatened  or  endangered  species. 
Additionally,  the  petitioners  requested 
that  the  southern  Rocky  Moimtain 


population  of  the  “North  American” 
lynx  in  Wyoming  and  Colorado  be 
emergency  listed. 

This  species  is  now  recognized  as 
Lynx  lynx  canadensis  (Jones  et  al.  1992) 
and  is  often  referred  to  as  the  Canada 
lynx.  The  Service  accepts  both  of  these 
names. 

The  petitioners  assert  that  the  Canada 
lynx  population  in  the  contiguous 
Unit^  States  should  be  added  to  the 
List  of  Threatened  and  Endangered 
Species  because  of  the  following  factors: 
1.  Intensive  logging  that  eliminates 
foraging  and  denning  habitat  for  Canada 
lynx  and  snowshoe  hare  until  the 
vegetation  has  regrown  sufficiently, 
creates  openings  in  the  forest  that 
Canada  lynx  avoid,  and  causes  habitat 
fragmentation  that  creates  barriers  to 
dispersal  and  colonization;  2.  Logging 
roads  allow  human  accessibility  that 
may  increase  incidental  trapping  of 
Canada  lynx  and  disrupt  Cwada  lynx 
travel  and  hunting;  3.  Forest  fire 
suppression  adversely  affects  Canada 
lynx  through  the  reduction  of  hare 
habitat;  4.  Few  comprehensive 
management  plans  for  Canada  lynx  have 
been  develop^  or  implemented  by 
government  agencies;  5.  State  agencies 
have  not  adequately  modified  their 
furbearer  regulations;  6.  The  Canada 
lynx’s  inherent  characteristics, 
including  naturally  low  population 
densities,  specialized  prey 
requirements,  and  large  home  ranges, 
mc^e  it  vulnerable  to  extinction;  and  7. 
The  southern  Rockies  population  is 
further  threatened  by  ^  area 
developments  that  may  reduce  habitat 
and  prey  base  and  increase  human 
disturbance  and  accidental  trapping. 

The  petitioners  requested  that  the 
southern  Rocky  Mountain  population  of 
the  lynx  be  protected  by  emergency 
listing  because  it  is  severally  imperiled, 
the  population  level  is  low,  and  it  is 
reproductively  isolated. 

Listing  Factors 

The  following  are  the  five  listing 
criteria  as  set  forth  in  section  4(a)(1)  of 
the  Act  and  regulations  (50  CFR  Part 
424)  promulgated  to  implement  the 
fisting  provisions  of  the  Act  and  their 
applicability  to  the  ciurent  status  of  the 
Canada  lynx. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  suppression  of  forest  fires  and 
intensive  logging  prescriptions  have  had 
a  detrimental  effect  on  C^ada  lynx 
habitat,  and  logging  roads  have 
increased  human  accessibility  to  the 
species. 


44124 


Federal  Register  /  Vol.  59,  No.  165  /  Friday,  August  26,  1994  /  Proposed  Rules 


B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Past  overharvest  has  had  a 
detrimental  effect  on  Canada  lynx 
populations. 

C.  Disease  or  Predation 

Canada  lynx  may  be  displaced  or 
eliminated  when  competitors,  such  as 
the  bobcat  [Lynx  rufus)  or  coyote  [Cam's 
latrans],  expand  into  the  range  of  the 
Canada  lynx. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

States  managed  the  Canada  lynx  as  a 
furbearer  in  the  past,  but  as  a  result  of 
declining  Canada  lynx  populations, 
Canada  lynx  are  classified  as  threatened 
or  endangered  in  Colorado,  Michigan, 
New  Hampshire,  Vermont,  Washington, 
and  Wisconsin.  It  is  also  fully  protected 
from  harvest  in  Maine,  Minnesota,  New 
York,  North  Dakota,  Utah,  and 
Wyoming.  Only  Idaho  and  Montana 
currently  allow  the  harvest  of  Canada 
lynx.  The  above  States  either  prohibit  or 
control  the  “take”  of  Canada  Lynx,  but 
their  laws  are  relative  ineffective  in 
controlling  the  loss  or  modification  of 
the  species’  habitat. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Human  development  has  had  a 
determinental  effect  on  the  Canada  lynx 
habitat  and  population. 

Finding 

The  Service  may  issue  an  emergency 
rule  when  there  is  an  emergency  posing 
a  significant  risk  to  the  well-being  of  a 
species.  Although  the  Canada  lynx 
population  in  the  southern  Rockies  may 
be  small,  the  Service  is  not  aware  of  any 
actions  that  immediately  threaten  the 
population.  The  petition  did  not  present 
substantial  information  to  indicate  that 
emergency  listing  is  warranted. 

After  finding  that  a  1991  petition  to 
list  the  North  Cascades  population  of 
the  Canada  lynx  as  endangered  was  not 
warranted,  the  Service  concluded  that  a 
rangewride  status  review  of  the  Canada 
lynx  should  be  conducted  (58  FR 
36924).  As  a  result  of  a  court  settlement 
in  November  1993,  the  Service  is  now 
in  the  process  of  formally  reviewing  the 
status  of  the  contiguous  United  States 
population  of  the  Canada  lynx  to 
determine  whether  it  should  be  added 
to  the  List  of  Threatened  and 
Endangered  Species.  On  February  2, 
1994,  the  Service  published  a  notice  (50 
FR  4887)  aimouncing  a  continuation  of 
the  status  review  initiated  in  1982.  The 
findings  from  this  review,  which  must 
be  published  by  the  court  appointed 


date  of  November  15, 1994,  will 
constitute  the  12-month  finding  for  this 
petition.  Considering  the  language 
agreed  to  by  the  Service  in  the  court 
settlement,  information  provided  by  the 
petitioners,  and  the  fact  that  the  Canada 
lynx  is  a  category  2  candidate  species, 
the  Service  finds  that  there  is 
substantial  information  to  indicate  that 
listing  the  contiguous  population  of  the 
Canada  lynx  may  be  warranted. 

The  Services’  90-day  administrative 
finding  contains  more  detailed 
information  regarding  the  above 
decisions.  A  copy  may  be  obtained  from 
the  Service’s  Helena  office  (see 
ADDRESSES  section). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated;  August  19, 1994. 

Bruce  Blanchard, 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  94-21077  Filed  8-25-94;  8:45  am) 
BILUNG  CODE  431fr-eS-M 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  to  List  the  Queen  Charlotte 
Goshawk  and  Request  for  Additional 
Information 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  90-day  petition 
finding. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  90-day  finding  for 
a  petition  to  list  the  Queen  (fharlotte 
goshawk  [Accipiter  gentilis  laingi)  under 
the  Endangered  Spedes  Act  of  1973,  as 
amended.  The  Service  finds  that  the 
petition  presents  substantial 
information  indicating  the  requested 
action  may  be  warranted.  Through 
issuance  of  this  notice,  the  Service  is 


requesting  additional  information 
regarding  this  subspecies. 

DATES:  The  finding  announced  in  this 
document  was  made  August  19, 1994. 
Comments  and  materials  related  to  this 
petition  finding  may  be  submitted  until 
further  notice,  but  they  must  be  received 
by  November  25, 1994  to  be  considered 
in  the  12-month  finding. 

ADDRESSES:  Data,  information, 
comments  or  questions  concerning  the 
status  of  the  petitioned  subspecies 
described  below  should  be  submitted  to 
the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
3000  Vintage  Blvd.,  Suite  201,  Juneau, 
Alaska  99801-7100.  The  petition 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Lindell,  Endangered  Species 
Biologist  (see  ADDRESSES  above)  (907/ 
586-7240). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days- of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  finding  is 
positive,  the  Service  must  promptly 
commence  a  review  of  the  status  of  the 
species  involved  and  disclose  its 
findings  within  12  months  (12-month 
finding). 

On  November  21, 1991,  the  Service 
published  in  the  Federal  Register  (56 
FR  58804)  a  notice  of  review  for  an 
updated  list  of  animal  taxa  that  are 
being  considered  for  possible  addition 
to  the  List  of  Endangered  and 
Threatened  Wildlife.  Among  the  species 
included  as  a  Category  2  candidate 
species  was  the  northern  goshawk 
[Accipiter  gentilis).  By  inclusion  as  a 
subspecies,  the  Queen  Chenlotte 
goshawk  [Accipiter  gentilis  laingi)  was 
also  designated  a  Category  2  candidate 
species  at  that  time.  'Through  the 
publication  of  that  notice,  the  Service 
announced  the  possible  vulnerability  of 
the  Queen  Charlotte  goshawk,  initiated 
a  review  of  subspecies’  status,  and 
requested  additional  pertinent 
information. 

On  May  9, 1994,  a  petition  dated  May 
2, 1994,  was  received  by  the  Service 
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from  Mr.  Peter  Galvin  of  the  Greater  Gila 
Biodiversity  Project,  Silver  City,  New 
Mexico,  and  nine  copetitioners, 
including  the  Southwest  Center  for 
Biological  Diversity,  the  Biodiversity 
Legal  Foimdation,  Greater  Ecosystem 
Alliance,  Save  the  West,  Save  America’s 
Forests,  Native  Forest  Network,  Native 
^rest  Council,  Eric  Holle,  and  Don 
Muller. 

The  petitioners  request  that  the  Queen 
Charlotte  goshawk  be  listed  as 
endangered  under  the  Endangered 
Species  Act  (16  U.S.C.  1533(a)(1)) 
because  of  the  following  factors: 

1.  Present  or  threatened  destruction, 
modification,  or  curtailment  of  habitat 
and  range  because  of  clearcut  logging  of 
mature  and  old  grov^rth  forest; 

2.  Increased  predation  because  of 
increased  open  area  habitat  caused  by 
clearcut  logging; 

3.  Inadequacy  of  existing  regulatory 
mechanisms  to  protect  preferred  habitat 
from  clearcut  logging. 

The  Service  has  reviewed  the  petition, 
literature  cited  in  the  petition,  and  other 
references  available  in  the  Service’s 
files,  and  contacted  persons 
knowledgeable  about  this  subspecies. 

On  the  basis  of  the  best  scientific  and 
commercial  information  available,  the 
Service  finds  the  petition  presents 
substantial  information  that  listing  the 
Queen  Charlotte  goshawk  may  be 
warranted. 

As  part  of  an  ongoing  status  review, 
the  Service  will  filler  evaluate  the 
current  status  of  the  Queen  Charlotte 
goshawk  and  determine  if  listing  is 
warranted  for  either  the  entire 
subspecies  or  certain  distinct 
population  segments  of  the  subspecies. 

'The  Service  would  appreciate  any 
additional  data,  comments,  and 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  parties  concerning  the  status  of 
the  Queen  Charlotte  goshawk. 

The  following  issues  are  of  particular 
interest  to  the  Service: 

1.  The  genetic,  morphologic,  and 
ecological  differences,  including 
variations  of  intergradation  of  the  Queen 
Charlotte  goshawk  within  it’s  currently 
described  range,  and  from  adjacent 
goshawk  subspecies. 

2.  The  range  of  geographic 
distribution  of  goshawks  exhibiting  the 
described  characteristics  of  the  Queen 
Charlotte  goshawk  subspecies. 

3.  Additional  historic  and  current 
population  data  which  may  assist  in 
determining  population  trends.  ^ 

4.  The  extent  and  effects  of  long-term 
habitat  conversion  and  fragmentation  of 
mature  forest  habitat  on  Queen 
Charlotte  goshawks  cmd  their  prey. 
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A  complete  list  of  all  references  cited  in 
the  90-day  finding  is  available  upon  request 
(see  ADDRESSES  section). 

Authors 

The  primary  author  of  this  document  is 
John  Lindell,  of  the  Juneau,  Alaska  Ecological 
Services  Office.  (See  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.)-,  unless  otherwise 
noted. 

Dated:  August  19, 1994. 

Bruce  Blanchard, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  94-21078  Filed  8-25-94;  8:45  am) 
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DEPARTMENT  OF  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Extension  of 
Comment  Period  on  Data  Pertaining  to 
the  Subspecies  Taxonomy  of  the 
California  Gnatcatcher 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  extension  of  public 
comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  the 
comment  period  on  the  data  pertaining 
to  the  subspecies  taxonomy  of  the 
CaUfomia  gnatcatcher  is  extended.  The 
notice  of  availability  opening  the  public 
comment  period  was  published  on  Jime 
2, 1994  (59  FR  28508)  and  opened  the 
comment  period  imtil  August  1, 1994. 
On  July  28, 1994,  the  Service  extended 
the  comment  period  to  August  31, 1994 
(59  FR  38426).  This  notice  extends  the 
comment  period  until  October  31, 1994. 
DATES:  Comments  and  materials  must  be 
received  by  October  31, 1994. 
ADDRESSES:  Copies  of  the  subject  data 
are  available  from  the  U.S.  Fish  and 
Wildlife  Service,  Carlsbad  Field  Ofiice, 
2730  Loker  Avenue  West,  Carlsbad, 
California  92008.  Comments  and 
materials  concerning  these  data  should 
be  submitted  to  the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Gail  Kobetich,  Field  Supervisor,  at  the 
address  listed  above  (telephone  619/ 
431-9440,  facsimile  619/431-9624). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  30, 1993,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  published  a 
final  rule  in  the  Federal  Register 
determining  the  coastal  California 
gnatcatcher  to  be  a  threatened  species 
(58  FR  16741).  In  its  decision  to  the  list 
the  gnatcatcher,  the  Service  relied,  in 
part,  on  taxonomic  studies  conducted 
by  Dr.  Jonathan  Atwood  of  the  Manomet 
Bird  Observatory,  Manomet, 
Massachusetts.  As  is  the  standard 
practice  in  the  scientific  community,  the 
Service  did  not  request,  nor  was  it 
offered,  the  data  collected  and  used  by 
Dr.  Atwood  in  reaching  his  conclusions. 
Instead,  the  Service  depended  upon  the 
conclusions  published  by  Dr.  Atwood  in 
a  peer-reviewed  scientific  article  on  the 
subspecific  taxonomy  of  the  California 
gnatcatcher  (Atwood  1991). 

In  response  to  a  suit  filed  by  the 
endangered  Species  Committee  of  the 
Building  Industry  Association  of 
Southern  California  and  the  other 
plaintiffs,  the  United  States  District 
Court  of  the  District  of  Columbia 
vacated  the  listing  of  the  coastal 
CaUfomia  gnatcatcher  because  the 
Service  did  not  make  available 
Atwood’s  data  for  public  review  and 
comment.  In  response  to  the  court 
decision.  Dr.  Atwood  released  his  data 
to  the  Service,  which  the  agency  made 
available  to  the  public  for  review  and 
comment  on  June  2, 1994.  On  Jime  16, 
1994,  the  court  reinstated  threatened 
status  for  the  coastal  California 
gnatcatcher  until  the  Secretary  of  the 
Interior  determines  in  a  finding  whether 
the  listing  should  be  revised  or  revoked 
in  light  of  his  review  of  the  subject  data 
and  public  comments  received  during 
the  comment  period,  as  a  result  of  the 
court  order  of  July  27, 1994,  the 
Secretary  must  publish  this  finding  in 
the  Federal  Register  by  December  31, 
1994. 

On  July  1, 1994,  the  plaintiffs 
requested  a  100-day  extension  in  the 
comment  period.  Because  the  Secretary 
had  no  objection  to  a  30-day  extension, 
both  parties  agreed  to  an  extension  in 
the  comment  period  to  August  31, 1994, 
which  the  Service  published  in  the 
Federal  Register  on  July  28, 1994  (59  FR 
38426).  On  July  27, 1994,  the  court 
ordered  the  comment  period  extended 
to  October  31, 1994. 
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Atwood,  J.L.  1991.  Subspecies  limits  and 
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Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.) 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Thomas  J.  Dwyer, 

Acting  Regional  Director,  Region  1 ,  V.S.  Fish 
and  Wildlife  Service. 

[FR  Doc.  94-21068  Filed  8-25-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ndes  or 
proposed  rules  that  are  appficable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  arKl  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

Information  About  Filing  Fees  For 
Reparation  Complaints  Under  The 
Perishable  Agricultural  Commodities 
Act 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Notice. 

SUMMARY:  This  document  gives  notice  to 
the  public  of  the  requirement  that  filing 
fees  and  handling  fees  be  paid  when 
informal  and  formal  reparation 
complaints  are  filed  under  the 
Perishable  Agricultural  Commodities 
Act  (PACA),  as  required  by  the 
enactment  of  Public  Law  103-276. 

FOR  FURTHER  INFORMATION  CONTACT:  J.R. 
Frazier,  Assistant  Chief.  PACA  Branch, 
USDA,  AMS,  F&V  Division,  P.O.  Box 
96456,  Room  2095-So.  Bldg., 
Washington,  D.C.,  20090-6456,  202- 
720-4180. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  103-276,  signed  by  President 
Clinton  on  July  5, 1994,  requires  a  filing 
fee  of  $60  for  each  informal  complaint, 
and  a  handling  fee  of  $300  for  each 
formal  complaint  filed  under  Section 
6(a)  of  the  PACA  (7  U.S.C  499f(a)) 
during  fiscal  years  1995  and  1996. 
Therefore,  a  $60  fee  must  accompany 
each  informal  complaint  filed  on  or  after 
October  1. 1994,  through  September  30, 
1996,  before  it  will  be  considered  a 
valid  complaint,  processed,  and 
investigated  by  the  agency.  Informal 
complaints  received  without  the  fee  will 
not  toll  the  nine-month  statute  of 
limitations  set  by  Section  6(a)  (7  U.S.C. 
499f(a)). 

Pursuant  to  7  CFR  47.3  of  the  Rules 
of  Practice  under  the  Perishable 
Agricultural  Commodities  Act.  1930, 
upon  receipt  of  the  informal  complaint 
and  the  fili^  fee.  the  Director  of  the 
Fruit  and  Vegetable  Division  of  the 
Agricultural  Marketing  Service  (AMS) 


will  cause  such  an  investigation  to  be 
made  as,  in  his  or  her  opinion,  is 
iustified  by  the  facts.  If  such 
investigation  reveals  that  no  violation  of 
the  act  has  occurred,  no  further  action 
shall  be  taken  and  the  person  filing  the 
informal  complaint  shall  be  so 
informed.  In  the  alternative,  pursuant  to 
7  CFR  S  47.3(b)(2),  the  Director  may 
attempt  to  effect  an  amicable  or  informal 
adjustment  of  the  matter.  If  this  attempt 
fails,  the  complainant  may  elect  to 
proceed  with  a  formal  complaint 
pursuant  to  7  CFR  47.6. 

In  addition  to  the  filing  fee.  the 
complainant  must  submit  a  handling  fee 
of  $300  at  the  time  of  filing  a  formal 
complaint.  A  copy  of  the  formal 
complaint  will  not  be  served  on  the 
respondent  until  the  $300  handling  fee 
is  paid.  Counterclaims  filed  under  the 
PACA  are  considered  new  formal 
complaints  and  miist  be  accompanied 
by  the  $300  handling  fee  before  they 
will  be  considered  filed  and  served  on 
the  opposing  party.  In  determining  the 
amount  of  damages  incurred  by  an 
injured  party,  the  Secretary  will  include 
the  amount  of  the  handling  fee  as 
additional  damages. 

All  pajmient  instruments  for  fees  shall 
be  made  payable  to  the  Agricultural 
Marketing  ^rvice  (AMS)  and  shall  be 
deposited  by  the  Agency  into  the 
account  of  the  Perishable  Agricultural 
Commodities  Act  Fund.  Filing  of  both 
informal  and  formal  complaints  will 
continue  to  be  accomplished  by 
providing  the  informal  or  formal 
complaint,  accompanied  by  the 
appropriate  fee.  to  the  Director  of  the 
Fruit  and  Vegetable  Division  of  tbe  AMS 
as  prescribed  in  7  CFR  §  47.3  and  §  47.6 
of  the  Rules  of  Practice  under  the 
Perishable  Agricultural  Commodities 
Act.  Delivery  of  the  complaint  and  fee 
to  a  regional  office  of  the  PACA  Branch 
of  the  Fruit  and  Vegetable  Division  is 
deemed  to  be  delivery  to  the  Director  of 
the  Fruit  and  Vegetable  Division.  If  a 
payment  instrument  is  dishonored,  the 
complainant  will  be  allowed  seven  days 
to  replace  it  with  a  cashier’s  check  or  a 
certified  check  or  the  complaint 
proceedings  will  be  terminated. 

Dated:  August  22, 1994. 

Kenneth  C  Clayton, 

Acting  Administrator. 

(FR  Doc.  94-21089  Filed  8-25-94;  8:45  am) 
BILUNQ  CODE  3410-0»-4> 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

Request  for  Companies  Interested  In 
Bidding  for  Contracts  to  Supply 
Inspection  Equipment  for  Evaluation 
and  Use  in  Training  of  inspectors  of 
the  Technicai  Secretariat  of  the 
Organization  for  the  Prohibition  of 
Chemicai  Weapons 

AGENCY:  United  States  Arms  Control 
and  Disarmament  Agency  (ACDA). 
ACTION:  Companies  interested  in  bidding 
for  contracts  to  supply  inspection 
equipment  for  evaluation  and  use  in 
training  of  inspectors  to  the 
Organization  for  the  Prohibition  of 
Chemical  Weapons  Provisional 
Technical  Secretariat  in  The  Hague.  The 
Netherlands. 


SUMMARY:  The  U.S.  Government  has 
been  notified  that  the  Provisional 
Technical  Secretariat  (PTS),  predecessor 
to  the  Technical  Secretariat  of  the 
Organization  for  the  Prohibition  of 
Chemical  Weapons  (OPCW),  a  new 
international  organization  created  by  the 
Chemical  Weapons  Convention,  is 
beginning  the  process  of  procuring 
inspection  equipment  for  the  evaluation 
and  use  in  training  of  inspectors.  The 
PTS  has  requested  that  by  October  1, 
1994,  each  Member  State  identify 
companies  interested  in  bidding  for 
contracts  to  provide  such  equipment 
Upon  receipt  of  names  of  interested 
companies,  the  PTS  will  compile  an 
initial  tender  list  for  each  type  of 
equipment. 

B^use  this  information  could  be 
considered  commercially  sensitive,  all 
responses  will  be  classified  as 
confidential  by  the  PTS  and  will  be 
treated  accordingly.  Only  the  names  and 
addresses  of  interested  companies  will 
be  made  available  to  Member  States. 

Interested  companies  must  answer  a 
questionnaire  providing  company  and 
production  information  and  return  it  to 
the  PTS  in  The  Hague,  The  Netherlands, 
by  October  1, 1994.  Packages  containing 
the  questionnaire  and  specific 
information  about  equipment  needed  by 
the  PTS  can  be  obtained  by  contacting 
ACDA  at  the  address  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  companies  should  contact 
Mary  Fannin  (202)  647-8018  or  Jennifer 
Inman  (202)  647-6465,  FAX:  (202)  647- 
7663,  at  the  U.S.  Arms  Control  and 
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Disarmament  Agency,  320  21st  Street 
NW.,  Washington,  DC  20451. 

Cathleen  E.  La%vrence, 

Director  of  Administration. 

(FR  Doc  94-21101  Filed  8-25-94;  8:45  am) 
BlUiNQ  cooe  6820-a2-M 

DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

pocket  Number  940827-42271 

Feature  and  Adchess  Reference 
Source  Assessment  Survey 

AGENCY:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  Consideration. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  the  Census  plans  to 
conduct  a  Feature  and  Address 
Reference  Source  Assessment  Survey  in 
the  years  1995  through  1997  under  the 
authority  of  Title  13,  United  States 
Code,  Sections  141  and  193.  The  Census 
Bureau  would  use  the  information 
collected  to  identify  and  acquire 
reference  sources  needed  to  update 
address  and  geographic  files  that  are 
critical  for  all  \iuee  phases  of  the  2000 
decennial  census — data  collection,  data 
processing,  and  data  tabulation.  The 
information  to  be  collected  is  not 
available  from  any  single  source,  either 
governmental  ot  nongovernmental. 
DATES:  Any  suggestions  or 
recommendations  ctmceming  the 
proposed  survey  should  be  submitted  in 
writing  by  September  26, 1994  to 
receive  consideration. 

ADDRESSES:  Director,  Bureau  of  the 
Census,  Washington,  DC  20233. 

FOR  FURTHER  MFORMATION  CONTACT:  John 
McKay,  Geography  Division,  Bureau  of 
the  Census,  Washington.  DC  20233,  or 
301/763-4667. 

SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  will  be  the  sole  user  of 
the  information  collected,  and  will  use 
it  to  determine  the  reference  sources 
that  are  the  most  complete  and  up  to 
date,  vis-a-vis  streets  and  addres^,  for 
each  geographic  area,  typically  a  county 
or  place.  The  identification  arid 
acquisition  of  complete  and  current 
reference  sources  are  necessary  for 
updating  the  Topologically  Integrated 
Geographic  Enc^ing  and  Referencing 
(TKXR)  data  base  and  creating  the 
Master  Address  File  (MAF)  so  that  the 
Census  Bureau  can  use  the  TIGER  data 
base  to  assign  each  structure  number- 
street  name  address  in  the  MAF  to  the 
correct  geographic  location.  The  TIGER 
data  base  is  a  nationwide  gaomphic 
data  base  that  is  used  for  produdng 


maps,  organizing  addresses,  and 
tabulating  statistical  data.  The  MAF  will 
be  a  permanent  and  continuously 
maintained  nationwide  inventory  of 
housing  unit  addresses  to  meet  the 
needs  of  the  Census  Bureau’s  statistical 
programs.  The  TIGER  data  base  and  the 
MAF  are  two  critical  components  of  the 
infirastructure  to  support  the  2000 
decennial  census,  and  the  success  of 
that  census  depends,  to  a  great  extent, 
on  their  completeness  and  currency. 

This  survey  proposal  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  in  accordance 
with  the  Paperwork  Reduction  Act, 

Public  Law  96-511,  as  amended. 

Dated:  August  18, 1994. 

Paula  |.  Schneider, 

Principal  Associate  Director  for  Programs, 
Bureau  of  the  Census. 

(FR  Doc.  94-21113  Filed  8-25-94;  8:45  am] 
BiUlNO  coot  3Sia-«7-P 

International  Trade  Administration 

[A-670-827] 

Preitminary  Affirmative  Determination 
of  Criticai  Circumstances;  Certain 
Cased  Pencils  From  the  People’s 
Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration. 

U.S.  Department  of  Commerce. 

ACTION:  Notice. 

EFFECTIVE  DATE:  August  26. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Heim  or  Thomas  McGinty, 

Office  of  Countervailing  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3798  (N 
(202)  482-5055,  respectively. 
PRELIMINARY  CRITICAL  CIRCUMSTANCES 
DETERMMATION:  The  Department  of 
Commerce  (the  Department)  published 
its  preliminary  detmnination  of  sales  at 
less  than  fair  value  in  this  investigatimi 
on  June  16, 1994  (54  FR  30911).  On  July 
22, 1994,  petitioner  in  this  investigation 
alleged  that  there  is  a  reasonable  iMsis 
to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
imports  of  cwtain  cased  pencils  firmn 
the  People’s  Republic  of  China  (PRC). 

On  August  1, 1994,  petitioner  amended 
the  original  allegation,  submitting 
additional  information  regarding  the 
existence  of  critical  cinnimstances  in 

this  investigation.  _ 

In  accordance  with  19  CFR 
353.15(bM2Mii)>  since  this  allegation  was 
filed  later  than  20  days  befcxe  the 


scheduled  date  of  the  preliminary 
determination,  we  must  issue  our 
preliminary  critical  circumstances 
determination  not  later  than  30  days 
after  the  allegation  was  submitted. 

Section  733(e)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  provides 
that  the  Department  will  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  critical  circumstances  exist 
if: 

(A) (i)  there  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  the  person  by  whom,  or  for  whose 
account,  me  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  is  fair  value,  and 

(B)  there  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  p>eriod. 

History  of  Dumping 

In  this  investigation,  the  first  criterion 
of  analysis  is  addressed  in  petitioner’s 
July  22, 1994,  submission.  This 
submission  provides  documentation 
indicating  that  in  April  1994  the 
government  of  Mexico  published  an 
antidumping  duty  order  of  451  percent 
on  certain  cased  pencils  product  and 
exported  from  the  PRC.  Therefore, 
etitioner  has  established  that  there  is  a 
istoiy  of  dumping  elsewhere  of  such 
pencils  by  PRC  pr^ucers/exporters. 

Importer  Knowledge 

With  respect  to  the  alternative  first 
criterion,  we  have  consistently 
determined  that  preliminary 
antidmnping  duty  margins  in  excess  of 
25  percent  on  U.S.  purchase  price  sales 
are  sufficient  to  impute  importer 
knowledge  of  sales  at  less  than  fair 
value.  See,  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Silicon  Metal 
from  China  (56  FR  18570,  April  23, 

1991)  and  Final  Determination  of^es 
at  Less  Than  Fair  Value:  Extruded 
Rubber  Thread  from  Malaysia  (57  FR 
38465,  August  25, 1992).  In  this 
investigation,  all  responding  and  non- 
responding  companies  received 
preliminary  antidumping  duty  margins 
in  excess  of  25  percent.  ’Therefore,  we 
determine  that  importers  either  knew  or 
should  have  known  that  the  exporter 
was  selling  certain  cased  pencils  at  less 
than  fair  v^ue. 

Massive  fanporte 

Because  we  have  preliminarily  found 
that  the  first  statutory  criterion  is  met 
for  finding  critical  circumstances  in  that 
there  is  a  history  of  dumping  of  the 
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subject  merchandise  and.  alternatively, 
there  is  actual  or  imputed  importer 
knowledge  of  sales  at  less  than  fair 
value,  we  must  consider  the  second 
statutory  criterion:  whether  imports  of 
the  merchandise  have  been  massive 
over  a  relatively  short  period. 

According  to  19  CFK  353.16(0  and 
353.16(g),  we  consider  the  following  to 
determine  whether  imports  have  been 
massive  over  a  relatively  short  period  of 
time:  (1)  Volume  and  value  of  the 
imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
the  imports. 

When  examining  volume  and  value 
data,  the  Department  typically  compares 
the  export  volume  for  equal  periods 
immediately  preceding  and  following 
the  filing  of  the  petition.  Under  19  CFR 
353.16(f)(2),  unless  the  imports  in  the 
comparison  period  have  increased  by  at 
least  15  percent  over  the  imports  during 
the  base  period,  we  will  not  consider 
the  imports  to  have  been  “massive.” 

To  determine  whether  there  have 
been  massive  imports  over  a  relatively 
short  period  of  time,  the  Department 
examines  shipment  information 
submitted  bv  the  respondent  or  import 
statistics,  when  respondent-specific 
shipment  information  is  not  available. 

On  August  4. 1994,  the  Department 
sent  letters  to  respondents  requesting 
infornwtion  regarding  shipments  of 
certain  cased  pencils  for  the  period 
January  1992  to  May  1994.  On  August 
16, 1994,  we  received  the  requested 
information  filed  in  proper  form  for 
each  of  the  four  responding  companies. 
Because  company-specific  shipment 
data  was  provideid  by  the  four 
responding  companies  in  this 
investigation,  we  have  used  this  data  for 
our  andysis. 

To  determine  whether  or  not  there 
have  been  massive  imports  of  certain 
cased  pencils  over  a  relatively  short 
period,  we  compared  each  respondent’s 
export  volume  for  the  seven  months 
subsequent  to  the  filing  of  the  petition 
(November  1993  throu^  May  1994)  to 
that  during  the  seven  months  prior  to 
the  filing  of  the  petition  (April  through 
October  1993).  This  period  of  review 
was  selected  based  on  the  Department’s 
practice  of  using  the  longest  period  for 
which  information  is  avdlable  from  the 
month  that  the  petition  was  filed 
through  the  effective  date  of  the 
preliminary  determination  of  sales  at 
less  than  fair  value,  which  in  this 
investigation  was  June  16, 1994.  See, 
Preliminary  Affirmative  Determination 
of  Critical  Circumstances;  Silicon 
Carbide  From  the  People’s  Republic  of 
China  (59  FR  16795,  April  8, 1994).  We 
were  unable  to  consider  the  share  of 


domestic  consumption  accounted  for  by 
the  imports,  pursuant  to 
§  353.16(f)(l)(iii),  because  the  available 
data  did  not  permit  such  a  post-filing 
analysis.  In  addition,  we  found  no 
evidence  of  seasonality,  pursuant  to  19 
CFR  353.16(0(l)(ii).  with  respect  to  PRC 
exports  of  certain  cased  pencils  to  the 
U.S. 

Based  on  respondents’  shipment 
information,  we  find  that  imports  of 
certain  cased  pencils  from  the  PRC  have 
been  massive  over  a  relatively  short 
period  for  the  following  companies: 
Shanghai  Foreign  Trade  Corporation 
(SFTC),  Shanghai  Lansheng,  Co.,  Ltd. 
(SLC),  and  China  First  Pencil  Co.,  Ltd. 
(CFP).  In  addition,  we  find  that  imports 
fit>m  Guangdong  Stationery  &  Sporting 
Goods  I/E  ^rporation  (GSSG),  the  other 
respondent  in  this  investigation,  have 
not  been  massive. 

Therefore,  because  there  is  a  history 
of  dumping,  and,  alternatively, 
importers  ^ew  or  should  have  known 
that  the  exporters  were  selling  the 
merchandise  at  less  than  its  fair  value, 
and  because  imports  of  certain  cased 
pencils  have  been  massive  over  a 
relatively  short  period  of  time,  we 
preliminarily  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  imports  of  certain  cased 
pencils  from  SFTC,  SLC,  and  CFP. 
Because  imports  from  GSSG  have  not 
been  massive,  we  preliminarily 
determine  that  there  is  not  a  reasonable 
basis  to  believe  or  suspect  that  critical 
circumstances  exist  with  respect  to 
imports  of  certain  cased  pencils  from 
GSSG.  In  addition,  with  respect  to  all 
non-responding  procedures/exporters  of 
certain  cased  pencils  from  the  PRC,  we 
preliminarily  determine,  as  best 
information  available,  that  critical 
circumstances  exist. 

Final  Critical  Circumstances 
Determination 

We  will  make  a  final  determination 
concerning  critical  circumstances  when 
we  make  our  final  determination  of 
sales  at  less  than  fair  value  in  this 
investigation. 

nC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination. 

Public  Comment 

We  will  accept  written  comments  on 
this  preliminary  determination  of 
critical  circiunstances  at  the  public 
hearing  in  this  case  currently  scheduled 
for  October  5, 1994,  at  1:00  p.m.  in  room 
3708. 


This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act.  . 

Dated:  August  22, 1994. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-21122  Filed  8-25-94;  8:45  am) 

BIUINQ  CODE  3S10-O8-M 


[A-688-833,  and  A-351-82S] 

Notice  Of  Postponement  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Bar  From 
Japan  and  Brazil 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  26, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  or  Irene  Darzenta,  Ofiice  of 
Antidumping  Investigations.  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230; 
telephone  (202)  482-4929  or  (202)  482- 
6320,  respectively. 

Postponement 

On  July  28, 1994,  the  Department  of 
Commerce  (the  Department)  issued 
affirmative  preliminary  determinations 
in  the  antidumping  duty  investigations 
of  stainless  steel  bv  (SSB)  frt>m  Japan 
(59  FR  39739,  August  4. 1994)  and 
Brazil  (59  FR  39732,  August  4, 1994). 

On  July  26, 1994,  Daido  Steel  Co.,  Ltd. 
(Daido);  Aichi  Steel  Works.  Ltd.  (Aichi); 
Sanyo  Special  Steel  Co.,  Ltd.  (Sanyo) 

(the  three  respondents  in  the  Japanese 
investigation);  Abe  Bright  Shaft  Mfg. 

Co..  Ltd.;  Pacific  Metals  Co.,  Ltd.; 
Tohoku  Steel  Co..  Ltd.;  Yamashin  Steel 
Co.,  Ltd.;  and  Kansai  Metal  Industry  Co.. 
Ltd.  (other  Japanese  exporters), 
requested  that  the  Department  postpone 
the  final  determination  in  the  Japanese 
investigation  until  135  days  after  the 
publication  date  of  the  preliminary 
determination  in  the  Federal  Register, 
in  accordance  with  section  735(a)(2)(A) 
of  the  Tarifi  Act  of  1930,  as  amended 
(the  Act)  (19  U.S.C.  1673d(a)(2)(A)). 
Daido,  Aichi,  and  Sanyo  are  Japanese 
exporters  which  accounted  for  a 
significant  portion  of  exports  of  the 
subject  merchandise  to  the  United 
States.  On  July  26. 1994,  Acos  Villares. 
S.A.  (the  Brazilian  respondent),  an 
exporter  which  accounted  for  a 
significant  portion  of  exports  of  the 
subject  merchandise  to  the  United 
States,  requested  that  the  Department 
postpone  the  final  determination  in  the 
Brazilian  investigation  until  135  days 
after  the  publication  date  of  the 
preliminary  determination  in  the 
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Federal  Register.  In  both  of  these 
investigations  the  respondents 
requested  a  postponement  in  order  to 
permit  the  Department  to  align  all  of  the 
related  SSB  investigations  on  one 
timetable,  and  thereby  alleviate  the 
administrative  burden  on  all  the  parties. 

Cte  July  29  and  August  1, 1994, 
petitioners  submitted  comments 
opposing  respondents’  request  for  a 
postponement  of  the  final 
determinations.  In  those  sidimissions, 
petitioners  claimed  they  would  be 
adversely  affected  by  a  postponement 
because  importers  would  have  the 
option  of  posting  a  bond  in  lieu  of 
paying  cash  deposits  of  estimated 
antidumping  duties.  Petitioners  also 
asserted  that  there  is  no  increase  in  the 
level  of  administrative  convenience  for 
any  of  the  parties  if  the  final 
determinations  are  postponed. 

The  Department’s  regulations  provide 
that  upon  the  receipt  of  a  proper 
request,  the  Department  will  postpone 
the  final  determination  unless  there  are 
compelling  reasons  to  deny  the  request 
(19  CFR  353.20(b)(1)  (1994)).  After 
considering  the  respondents’  and 
petitioners’  comments,  we  find  that 
petitioners  will  not  be  adversely 
affected  by  a  postponement  of  the  final 
determinations.  The  preliminary  results 
have  already  been  issued  and 
suspmsion  of  liquidation  is  already  in 
effect  In  addition,  several  of  the  SSB 
investigations  have  already  been 
postponed.  Given  the  complexity  of 
these  investigations  as  a  whole,  and  the 
resulting  inoeased  burden  on  the 
Department  to  review  and  analyze  the 
documents  submitted  in  these 
investigations,  aliming  all  the  SSB 
investigations  will  ease  the 
administrative  burden  on  the 
Department  Therefore,  in  the  context  of 
these  investigations,  we  have 
determined  ^at  the  fact  that 
respondents  will  be  able  to  post  a  bond 
in  lieu  of  paying  an  actual  cash  deposit 
for  a  slightly  longer  period  does  not  rise 
to  a  compelling  reason  for  denying  the 
resrondents’  requests. 

Therefore,  we  are  postponing  the  final 
determinations  on  Japan  and  Brazil  to 
the  full  extent  authorized  under  section 
735(a)(2)(A)  of  the  Tariff  Act.  The  final 
determinations  will  be  issued  not  later 
than  December  19, 1994,  which  is  the 
due  date  for  the  previously  extended 
investigations  of  SSB  from  India,  Spain, 
and  Italy.  _ 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments 
must  be  submitted  in  at  least  ten  copies 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  November 
8, 1994,  and  rebuttal  briefs  no  later  than 
November  15, 1994.  In  addition,  a 


public  version  and  five  copies  should  be 
submitted  by  the  appropriate  date  if  the 
submission  contains  business 
proprietary  information.  In  accordance 
with  19  era  353.38(b),  we  will  hold  a 
public  hearing,  if  requested,  to  afibrd 
interested  parties  an  (^portunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  If  requested,  hearings  are 
tentatively  schedule  on  November  17, 
1994,  at  2:00  p.m.  for  the  Japanese 
investigation  and  on  November  17  1994, 
at  3:00  pan.  for  the  Brazilian 
investigation.  Both  hearings  will  be  held 
at  the  U.S.  Department  of  Commerce, 
Room  1414, 14th  Street  and 
Constitution  Avenue  N.W.,  Washington 
D.C,  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d))  and  19  CFR  353.20(b)(2). 

Dated:  August  16, 1994. 

Barbara  R.  Stafford, 

Deputy  Assistant  Secretary  for  Investigations. 
[FR  Doc  94-21121  Piled  6-25-94;  8:45  am] 
BHXmO  CODE  3StO-08-P 


Performance  Review  Board 
Membership 

This  notice  announces  the 
appointment  by  the  Department  of 
Commerce  Deputy  Under  Secretary  for 
the  Intematicmal  Trade,  Timothy  J. 
Hauser,  of  the  Perftxmance  Review 
Board  (PRB).  This  is  a  revised  list  of 
membership  which  includes  previous 
members  as  listed  in  the  August  12, 
1993,  Federal  Register  Announcement 
58  FR  42939  with  additional  members 
added  for  a  two-year  term.  The  Purpose 
of  the  International  Trade 
Administration’s  PRB  is  to  review  and 
make  recommendations  to  the 
appointing  authority  on  performance 
and  other  issues  concerning  members  of 
the  Senior  Executive  Service  (SES).  The 
members  are: 

Ann  Hughes,  Deputy  Assistant  Secretary 
for  Western  Hemisphere,  International 
Economic  Policy 
Jude  Kearney,  Deputy  Assistant 
Secretary  for  Service  Industries  and 
Finance,  Trade  Development 
Eleanor  Roberts  Lewis — Chief  Counsel 
for  International  Trade 
Administration — (non-ITA  member) 
Anne  L.  Alonzo,  Deputy  Assistant 
Secretary  for  Environmental 
Technologies  Exports,  Trade 
Development 

Charles  L^dolph,  Director,  Office  of 
European  Conunimity  Affairs, 
International  Economic  Policy 


Susan  Kuhbach,  Director,  Office  of 
Countervailing  Investigations,  Import 
Administration 

Mary  Fran  Kirchner,  Deputy  Assistant 
Secretary  for  Export  {^motion 
Services,  U.S.  and  Foreign 
Commercial  Service 
Dated:  August  19, 1994. 

James  T.  King,  Jr., 

Human  Resources  Manager,  ITA. 

(FR  Doc.  94-21123  Filed  8-25-94;  8:45  am) 
BILUNa  CODE  3S10-2S-M 


Wayne  State  University,  et  ai.;  Notice 
of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  AJM.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 

Washington,  D.C 

Docket  Number:  94-050.  Applicant: 
Wayne  State  University,  Detr^t,  MI 
48201.  Instrument:  Electron  Microscope, 
Model  JEM-1010.  Manufacturer:  JEOL 
Ltd.,  Japan.  Intended  Use:  See  notice  at 
59  FR  23697,  May  6, 1994.  Application 
Accepted  by  Commissions  of  Customs: 
April  12, 1994. 

Docket  Number:  94-054.  Applicant: 
University  of  South  Florida,  St. 
Petersburg,  FL  33701.  Instrument: 
Electron  Microscope.  Model  H-7100. 
Manufacturer:  Hitachi  Scientific 
Instruments,  Japan.  Intended  Use:  See 
notice  at  59 IR  24690,  May  12, 1994. 
Order  Date:  July  26, 1993. 

Docket  Number:  94-055.  Applicant: 
Virginia  Cmnmonwealth  University, 
Rid^ond,  VA  23298-0024.  Instrument: 
Electron  Microscope.  Model  EM  900. 
Manufacturer:  Carl  Zeiss,  Germany. 
Intended  Use:  See  notice  at  59  FR 
24691,  May  12, 1994.  Order  Date: 
January  31, 1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmissiem  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
piuposes,  which  was  being 
manufactured  in  the  Unit^  States 
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either  at  the  time  of  order  of  each 
instrument  or  at  the  time  of  receipt  of 
application  by  the  U.S.  Customs 
Service. 

Pamela  Woods 

Acting  Director,  Statutory  Import  Programs 
Staff 

(FR  Doc  04-21120  Filed  6-25-94;  8:45  am) 
RILUNQ  coot  aSIO-OS-F 


National  Oceanic  and  Atmospheric 
Administration 

P.D.062294B) 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Pacific  Fishery 
Management  Council  is  convening  an  ad 
hoc  meeting  of  fishery  ageiury  sta^  to 
discuss  an  industry-f^ded  inspector 
option  for  the  proposed  West  Coast 
sablefish  individiial  quota  (IQ)  program 
and  a  few  key  implementation  Issues 
such  as  interacticms  of  the  IQ  program 
with  the  open  access  fishery. 

The  meeting  will  begin  at  10:00  a.m. 
on  September  14, 1094,  and,  if 
necessary,  continue  through  the 
afternoon  of  September  16.  It  will  be 
held  at  NMFS  Northwest  Region  Office, 
in  the  Directors  Conference  Room, 
Building  1, 7600  Sand  Point  Way,  NE., 
Seattle,  WA 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six.  Executive  Director, 
Pacific  Fishery  Management  Council, 
2130  SW  Fifth  Avenue,  Suite  224, 
Portland  OR  07201;  telephone:  (503) 
326-6352. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretatitm  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  at  (503)  326-6352 
at  least  5  days  prior  to  the  meeting  date. 

Dated:  August  22, 1994. 

David  S.  Ciestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  hdanagpment,  National 
Marine  Fisheries  Service, 

(FR  Doc.  94-21076  Filed  6-25-64;  6:45  amj 
8U.UNQ  coos  391»-a-S 


National  Teiacommunications  and 
Information  Administration 

Advisory  CouncH  on  the  NationM 
Information  Infrastructure  Notice  of 
Open  Meetings 

AGENCY:  National  Teleconununlcations 
and  Information  Administration  (NTIA). 
ACTION:  Notice  is  hereby  given  of  a 
meeting  of  the  United  States  Advisory 
Council  on  the  National  Information 
Infiastructure,  created  pursuant  to 
Executive  Order  12864,  as  amended. 
Notice  is  also  given  of  a  meeting  of  the 
Council’s  Mega-Project  III,  Privacy, 
Security  and  Intellectual  Property. 

SUMMARY:  The  President  established  the 
Advisory  Council  on  the  National 
Information  Infrastructure  (Nil)  to 
advise  the  Secretary  of  Conferee  on 
matters  related  to  the  development  of 
the  Nn.  In  addition,  the  Council  shall 
advise  the  Secretary  on  a  national 
strategy  for  promoting  the  development 
of  the  NIL  ’Die  Nil  will  result  bom  the 
integration  of  hardware,  software,  and 
skills  that  will  make  it  easy  and 
affordable  to  connect  people,  through 
the  use  of  communication  and 
information  technology,  with  each  other 
and  with  a  vast  array  of  services  and 
information  resources.  Within  the 
Department  of  Commerce,  the  National 
Telecommunications  and  Information 
Administration  has  been  designated  to 
provide  secretariat  services  to  the 
CounciL 

AUTHORITY:  Executive  Order  12864, 
signed  by  President  Clinton  on 
Septeml^r  15, 1993,  and  amended  on 
De^mber  30, 1993  and  June  13, 1994. 
DATES:  The  Nil  Advisory  Council 
meeting  will  be  held  on  Tuesday. 
Septembw  13, 1994  from  8:30  a.m.  until 
4:00  p.m.  The  Mega-Project  m  meeting 
will  be  held  on  Monday,  September  12. 
1994  from  9:00  a.m.  until  3.-00  pjn. 
ADDRESSES:  The  Nil  Advisory  Council 
meeting  will  take  place  at  the  Celeste 
Bartos  Forum,  New  York  Public  Library, 
Fifth  Avenue  and  42nd  StreeL  New 
York,  New  York  10018.  The  Mega- 
Project  m  meeting  will  take  place  at  the 
Shs^iro  Center  for  Engineering  and 
Physical  Science  Research.  Columbia 
University,  540  West  120  Street  between 
Broadway  and  Amsterdam.  New  York. 
New  York  10027. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Celia  Nogales  (or  Ms.  Meggan  Griggs, 
alternate).  Designated  Federal  Officer  for 
the  Advisory  Council  on  the  National 
Information  Infrastructure.  National 
Telecommunications  and  Information 
Administration  (NTIA);  U.S. 

Department  of  Commerce.  Room  4892; 


14th  Street  and  Constitution  Avenue, 
N.W.;  Washington.  D.C  20230. 
Telephone:  202-482-1835;  Fax:  202- 
482-0979;  E-mail:  nii9ntia.doc.gov. 
SUPPLEMENTARY  INFORMATWN:  Current 
members  of  the  Advisory  Council  on  the 
National  Information  Inmstructure 
(Mega-Project  ni  members  are  indicated 
by  an  asterisk)  include: 

Mr.  Morton  Bahr 
President 

Communications  Workers  of  America. 
AFL-aO 

Dr.  Toni  Carbo  Bearman 
Dean  and  Professor 
School  of  Library  and  Information 
Sciences 

University  of  Pittsburgh 
Ms.  Marilyn  Bergman* 

President 

American  Society  of  Composers. 

Authors  and  Publishers  (ASCAP) 

Ms.  Bonnie  L.  Bracey 
Teacher 

Arlington  County  Public  Schools 
Mr.  John  F.  Cooke* 

President 

The  Disney  Channel 
Ms.  Esther  Dyson* 

President 

EDventure  Holdings,  Inc. 

Mr.  William  C.  Ferguson 
Chairman  and  Chief  ExecutivotOfficer 
NYNEX  Corporation 
Dr.  Craig  1.  Fields 

Former  Chairman  and  Chief  Executive 
Officer 

Microelectronics  and  Computer 
Technology  Corporation 
Mr.  R.  Jack  Fishman 
President,  Laioeway  Publishers.  Inc.  and 
Editor/Publisher  of  the  Citizen-Tribune 
Ms.  Lynn  Forester 

President  and  Chief  Executive  Officer 
FirstMark  Holdings,  Inc. 

Honorable  Carol  F^unaga 

Senator 

State  of  Hawaii 

Mr.  Jack  Golodner* 

President 

Department  for  Professional  Employees, 
AFL-aO 

Mr.  Eduardo  L  Gomez 

President  and  General  Manager 

KABQ  Radio 

Mr.  Haynes  G.  Griffin 

President  and  Chief  Executive  Officer 

Vanguard  Cellular  Systems.  Inc. 

Ms.  LaDonna  Harris 
President  and  Founder 
Americans  for  Indian  Opportunity 
Dr.  George  H.  Heilmeier 
President  and  Chief  Executive  Office. 
Bellcore 

Ms.  Susan  Herman 
General  Manager 

Department  of  Telecommiuiicatio.is 
City  of  Los  Angeles 
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Mr.  James  R.  Houghton 
Chairman  and  Chief  Executive  OHlcer 
Coming  Incorporated 
Mr.  Stanley  S.  Hubbard* 

Chairman,  President,  and  Chief 
Executive  Officer 
Hubbard  Broadcasting 
Mr.  Robert  L.  Johnson 
President 

Black  Entertainment  Television 
Dr.  Robert  E.  Kahn* 

President 

Corporation  for  National  Research 
Initiatives 

Ms.  Deborah  Kaplan 
Vice  President 
World  Institute  on  Disability 
Mr.  Mitchell  Kapor 
Chairman 

Electronic  Frontier  Foundation,  Inc. 

Mr.  Delano  E.  Lewis 

President  and  Chief  Executive  Officer 

National  Public  Radio 

Mr.  Alex  J.  Mandl 

Executive  Vice  President,  AT&T  and 
Chief  Executive  Officer, 
Communications  Services  Group 
Mr.  Edward  R.  McCracken 
Chairman  and  Chief  Executive  Officer 
Silicon  Graphics,  Inc. 

Dr.  Nathan  P.  Myhrvold* 

Senior  Vice  President,  Advanced 
Technology 
Microsoft  Corporation 
Mr.  N.M.  (Mac)  Norton,  Jr.* 
Attomey-at-Law 
Wright,  Lindsey,  and  Jennings 
Mr.  Vance  K.  Ojpperman 
President 

West  Publishing  Company 
Ms.  Jane  Smith  Patterson 
Advisor  to  the  Governor  of  North 
Carolina  for  Policy,  Budget,  and 
Technology 
State  of  Noi%  Carolina 
Ms.  Frances  W.  Preston* 

President  and  Chief  Executive  Officer 
Broadcast  Music,  Incorporated  (BMI) 
Mr.  Bert  C  Roberts,  Jr. 

Chairman  and  Chief  Executive  Officer 
MCI  Commimications  Corporation 
Mr.  John  Sculley 
Chief  Executive  Officer 
Sculley  Commimications,  Inc. 

Ms.  Joan  H.  Smith 
Chairman 

Oregon  Public  Utility  Conunission 
Mr.  Al  Teller* 

Executive  Vice  President,  MCA 
Incorporated,  and  Chairman,  MCA 
Music  Entertainment  Group 
Mr.  Laurence  Tisch 
President  and  Chief  Executive  Officer 
CBS,  Incorporated 
Mr.  Jack  Vmenti* 

Chief  Executive  Officer  and  President 
Motion  Picture  Association  of  America 

Agenda 

The  Advisory  Council  agenda 
includes: 


1.  Review  of  Progress  on  Mega- 
Projects 

2.  Framework  for  the  Nil  Advisory 
Council 

Discussion  by  Co-Chairs 

3.  Remarks  by  the  Secretary  of 
Commerce 

4.  Discussion  of  Critical  Issues 
Social  Applications  of  the  Nil 
Government’s  Role  in  Developing  the 

NB 

Intellectual  Property 

5.  Public  Discussion,  Questions  and 
Answers 

6.  Next  Meeting  Date  and  Agenda 
Items 

The  Mega-Project  III  agenda  includes: 

1.  Introductory  Remarks 

2.  Discussion  of  “Intellectual  Property 
and  the  National  Information 
Infrastructure,”  A  Preliminary  Draft  of 
the  Report  of  the  Working  Group  on 
Intellectual  Property  Rights,  Information 
Infrastructure  Task  Force 

3.  Discussion  of  Possible  Project  Plans 

4.  Next  Steps 

5.  Public  Discussion,  Questions  and 
Answers  (if  time  permits) 

Public  Participation 

The  meetings  will  be  open  to  the 
public,  with  limited  seating  available  on 
a  first-come,  first-served  basis.  Any 
member  of  the  public  requiring  special 
services,  such  as  sign  language 
interpretation,  should  contact  Meggan 
Griggs  at  202-482-1835. 

Any  member  of  the  public  may 
submit  written  comments  concerning 
the  Coimcil’s  aBairs  at  any  time  before 
or  after  the  meetings.  Comments  should 
be  submitted  through  electronic  mail  to 
nii@ntia.doc.gov  or  to  the  Designated 
Federal  Officer  at  the  address  listed 
above. 

Within  thirty  (30)  days  following  the 
meetings,  copies  of  the  minutes  of  the 
Advisory  Council  and  Mega-Project  IB 
meetings  may  be  obtained  through 
Bulletin  Boai^  Services  at  202-501- 
1920, 202-482-1199,  over  the  Internet 
at  iitf.doc.gov,  or  from  the  U.S. 
Department  of  Commerce,  National 
Telecommxmications  and  Information 
Administration,  Room  4892, 14th  Street 
and  Constitution  Avenue,  N.W.; 
Washington,  D.C  20230,  Telephone 
202-482-1835. 

Larry  Irving, 

Assistant  Secretary  for  Communications  and 
Jnformatian. 

(FR  Doc.  94-21147  Filed  8-25-94;  8:45  am] 
BHXINO  coot  3St0-60-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addition 
and  Deletions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Addition  to  and 
Deletions  fi:om  Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are  • 
blind  or  have  other  severe  disabilities, 
and  to  delete  services  previously 
furnished  by  such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  26, 1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefierson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  firom 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
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Comments  on  this  oeTtification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  Usted: 

Administrative  ^rvices 
Waterways  Experiment  Station.  Vicksburg. 
Mississippi 

NPA:  Warren  County  Association  for 
Retarded  Citizens,  Inc.,  Vickslmig, 
Mississippi 

Deletions 

The  following  services  have  been 
proposed  for  deletion  from  the 
Prooirement  List: 

fanitorial/Custodial 

Lloyd  Group  Buildings,  Portland,  Oregon 
Microfilm  Reproduction 
Mare  Island  Naval  Shipyard.  Vallejo. 
California 

Repacking 

Mare  Island  Naval  Shipyard,  Vallejo, 
California 

Tape  Cleaning 

Wright-Pattarson  Air  Force  Base.  Ohio 
E.R.  Alley,  |r.. 

Deputy  Executive  Director. 

[FR  Ooc.  94-21056  Filed  6-25-94;  8:45  am] 
BIUJNQ  CODS  ssis-as-p 


Procurement  List  AddMons 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled, 

ACTION:  Additions  to  the  Procurement 
List 


SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  o^er  severe  disabilities. 

EFFECTIVE  DATE:  September  26, 1964. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Ciystai  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlin^on,  Viiginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLBIENTARY  INFORMATION:  On 
December  27. 1993,  June  24  and  July  1, 
1994,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (58  FR 
68398,  59  FR  32686  and  33958)  of 
propo^  additions  to  the  Procurement 
List 


After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services,  foir  market  price,  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41 CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  fiictors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  hunish  the 
services  to  the  Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OT)ay  Act  (41  U.S.C,  46-48c)  in 
cormection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List 


Grounds  Maintenance 
District  Ranger  Office  Building  &  Wahweap 
Housing  Units,  Glen  Canyon  National 
Recreation  Area,  Page.  Arizona 

fanitorial/Custodial 

Military  Traffic  Management  Gonunand, 
1312th  Medium  Port  Command. 
Compton.  California 

Janitorial/Custodial 
National  Weather  Service,  Los  Angeles 
International  Airport.  10445  South 
Sepulveda  Boulevard.  Los  Angeles. 
California 

Janitorial/Custodial 

Naval  Air  Station,  Building  2739.  Whidbey 
Island,  Washington 

fanitorial/Custodial 
Criminal  Justice  Information  Services 
Complex,  Clarksburg,  West  Virginia 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

E.  R.  Alley,  fr^ 

Deputy  Executive  Director. 

(FR  Doc  94-21055  Filed  8-25-94;  8:45  am] 
BIUMO  OOOC 


COMPETITIVENESS  POLICY  COUNCIL 

Notice  of  Forthcoming  Meetings 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the 
Competitiveness  Policy  Council 
announces  several  forthcoming 
meetings. 

DATES:  September  19, 1994;  9:30  a.iiL  to 
3  p.m. 

ADDRESSES:  Third  Floor,  1726  M  Street 
NW.,  Suite  300,  Washii^on,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Rosen,  Executive  Director. 
Competitiveness  Policy  Council.  Suite 
300, 1726  M  Street  NW.,  Washington. 

DC  20036,  (202)  632-1307. 
SUPPLEMENTARY  INFORMATION:  The 
Competitiveness  Policy  Council  (CPC) 
was  established  by  the  Competitiveness 
Policy  Council  AOt,  as  contained  in  the 
Trade  and  Competitiveness  Act  of  1988, 
Public  Law  100-418,  sections  5201- 
5210,  as  amended  by  the  Customs  and 
Trade  Act  of  1990,  Public  Law  101-382, 
section  133.  The  CPC  is  composed  of  12 
members  and  is  to  advise  the  President 
and  Congress  on  matters  concerning 
competitiveness  of  the  U.S.  economy. 
The  Council’s  chairman.  Dr.  C  Fred 
Bergsten,  will  chair  the  meeting. 

The  meeting  will  be  open  to  the 
public  subject  to  the  seating  capacity  of 
the  room.  Visitors  will  be  requested  to 
sign  a  visitor’s  register. 

TYPE  OF  MEETMO:  Open. 

AGENDA:  The  Council  vdll  discuss  its  FY 
1995  «vorkplan  and  consider  additional 
business  as  suggested  by  its  members. 

Dated:  August  23, 1994. 

C  Fred  Bergsten, 

Chairman.  Competitiveness  Policy  Council. 
(FR  Doc.  94-21075  Filed  8-25-94;  8:45  am] 
BIUMO  cooe  473»44-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMttilSTRATION 

[0MB  Control  No.  9000-0034] 

Clearance  Request  for  Examination  of 
Records  by  Comptroller  General/ 
Audit— Negotiation 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
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ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0034). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  ciirrently 
approved  information  collection 
requirement  concerning  Examination  of 
Records  by  Comptroller  General/ 

Audit — ^Negotiation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Examination  of  Records  by 
Comptroller  General  clause  and  the  two 
audit  clauses.  Audit — Negotiation  and 
Audit — ^Formal  Advertising,  implement 
the  requirements  of  10  U.S.C.  2313, 41 
U.S.C.  254,  and  10  U.S.C  2306.  The 
statutory  requirements  are  that  the 
Comptroller  General  emd/or  agency  shall 
have  access  to,  and  the  right  to,  examine 
certain  books,  documents  and  records  of 
the  contractor  for  a  period  of  3  years 
after  final  payment.  The  record 
retention  pyeriods  required  of  the 
contractor  in  the  clauses  are  for 
compliance  with  the  aforementioned 
statutory  requirements.  The  information 
must  be  retained  so  that  audits 
necessary  for  contract  surveillance, 
verification  of  contract  pricing,  and 
reimbursement  of  contractor  costs  can 
be  performed. 

B.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
19,142;  hours  per  recordkeeper,  3.34; 
total  recordkeeping  burden  hours, 
63,934;  recordkeeping  retention  period, 
3  years. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4037, 
Washington,  DC  20405,  telephone  (202) 
501—4755.  Please  cite  OMB  Control  No. 
9000-0034,  Examination  of  Records  by 
Comptroller  General/ Audit — 
Negotiation,  in  all  correspondence. 

Dated:  August  12, 1994. 

Beverly  Fayson, 

FAR  Secretariat. 

(FR  Doc.  94-21000  Filed  8-25-94;  8:45  am) 
BILUNQ  CODE  6820-34-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Meeting,  Board  of  Visitors,  United 
States  Miiitary  Academy 

AGENCY:  United  States  Academy,  IX)D. 
ACTION:  Open  meeting  notice. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (PL 
92-463),  announcement  is  made  of  the 
following  meeting: 

Name  of  Committee:  Board  of 
Visitors,  United  States  Military 
Academy. 

Date  of  Meeting:  23  September  1994. 
Place  of  Meeting:  West  Point,  New 
York. 

Start  Time  of  Meeting:  8:00  a.m. 
Proposed  Agenda:  Aimual  Report 
Preparation;  Report  on  Admissions 
Review,  Director  of  Intercollegiate 
Athletics  Program  Brief,  Report  on 
Summer  Activities;  Update  Reports  on 
Infrastructure  Revitalization  and  Faculty 
Restructuring. 

All  proceedings  are  open.  For  further 
information  contact  Lieutenant  Colonel 
John  J.  Luther,  United  States  Militeuy 
Academy,  West  Point,  NY  10996-5000, 
Telephone:  (914)  938-5870. 

Kenneth  L.  Denton, 

Army  Federal  Register  Uaison  Officer. 

[FR  Doc.  94-21045  Filed  8-25-94;  8:45  ami 
BILUNO  CODE  3710-08-M 


DEPARTMENT  OF  EDUCATION 

Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  arbitration  i>anel 
decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
November  26, 1990,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
David  Gardner,  Charles  Sadikoff,  and 
Curtis  M.  Sheppard  v,  Tennessee 
Department  of  Human  Services  (Docket 
No.  R-S/88-91).  This  panel  was 
convened  by  the  U.S.  Department  of 
Education  pursuant  to  the  Randolph- 
Sheppard  Act  (the  Act),  20  U.S.C.  107d- 
1(a),  upon  receipt  of  a  complaint  filed 
by  petitioners,  Messrs.  Gardner, 
Sadikoff,  and  Shepherd,  on  July  22, 
1988.  The  Randolph-Sheppard  Act 
governs  the  operation  of  vending 
facilities  by  blind  vendors  on  local. 
State,  and  Federal  property  and 
provides  a  priority  for  blind  individuals 
to  operate  those  facilities  on  Federal 
property.  Under  this  section  of  the 


Randolph-Sheppard  Act,  a  blind 
licensee  dissatisfied  with  the  State’s 
operation  or  administration  of  the 
vending  facility  program  authorized 
xmder  me  Act  may  request  a  full 
evidentiary  hearing  from  the  State 
licensing  agency  (SLA).  If  the  licensee  is 
dissatisfied  with  the  State  agency’s 
decision,  the  licensee  may  file  a 
complaint  with  the  Secretary,  who  is 
then  required  to  convene  an  arbitration 
{>anel  to  resolve  the  dispute. 

FOR  FURTHER  INFORMATION:  A  copy  of  the 
full  text  of  the  arbitration  panel  decision 
may  be  obtained  from  George  F. 

Arsnow,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  S.W.,  Room 
3230,  Switzer  Building,  Washington, 

D.C.  20202-2738.  Telephone:  (202)  205- 
9317.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-8298. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)),  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 

Background 

David  Gardner.  Charles  Sadikoff,  and 
Curtis  M.  Shepherd,  complainants,  are 
blind  vendors  licensed  by  the 
respondent,  the  Tennessee  Department 
of  Hmnan  Services,  the  SLA,  pursuant 
to  the  Randolph-Sheppard  Act,  20 
U.S.C  107  et  seq.  The  SLA,  through  its 
Department  of  Rehabilitation,  op>erates 
the  Tennessee  Vending  Facility  Program 
for  blind  vendors.  The  purpose  of  the 
program  is  to  establish  and  support 
blind  vendors  operating  vending 
facilities  on  Federal  property.  As  the 
agency  designated  in  Tennessee  to  carry 
out  and  manage  the  vending  facility 
program  established  by  the  Act,  the  SLA 
duly  promulgated  rules  and  regulations 
to  govern  the  State’s  program. 

In  December  1985,  the  SLA’s  rules 
and  regulations  were  revised  regarding 
classifications  of  facility  types  and  the 
licensing  of  vendors.  Five  categories 
were  established  for  vending  facilities 
(all  vending,  counter  and  vending, 
counter  service,  on-site  food 
preparation,  and  cafeteria).  All  of  the 
existing  vending  facilities  were  placed 
into  one  of  these  categories  by  the  SLA 
and  the  Committee  of  Blind  Vendors. 

In  addition,  all  current  licensed 
managers  who  had  received  training  at 
the  SLA’s  training  center  after  April 
1977  were  certifi^  in  the  type  of 
facility  they  operated  at  the  time  the 
new  rules  were  implemented.  The  new 
rules  provided  that,  after  certification  to 
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operate  a  category  of  vending  facility, 
the  manager  was  required  to  attend  one 
training  session  at  the  SLA’s  training 
center  in  Smyrna,  Tennessee,  within  a 
two-year  period  following  certiRcation 
and  every  two  years  thereafter  in  order 
for  the  manager  to  maintain 
certification.  Failure  by  a  vendor  to 
comply  with  this  rule  precluded  the 
manager  from  assuming  a  location  as  the 
result  of  a  bid  on  a  facility  opening. 

Also,  the  rule  change  required  that  a 
manager  be  certified  to  operate  a 
particular  type  of  facility  in  order  to 
obtain  a  promotion  into  that  facility  by 
bid  or  to  obtain  a  transfer. 

The  complainants  were  notified  in 
January  1986  that  each  vendor’s 
certification  was  to  be  terminated 
because  each  had  failed  to  attend  an 
Upward  Mobility  Training  Session  at 
the  SLA’s  center  during  the  two-year 
period  following  their  initial 
certification. 

Each  complainant  alleged  individual 
circiunstances  that  prohibited  them 
horn  attendance  at  a  training  session. 
Also,  each  complainant  asked  the  SLA 
to  adopt  a  uniform  standard  for  blind 
vendors  who  wanted  to  use  an 
alternative  method  to  obtain  continuing 
certification  if  the  manager  was  unable 
to  attend  the  SLA’s  training  sessions, 
which  usually  required  overnight  travel. 

On  February  12, 1988,  the 
complainants  jointly  filed  for  an 
evidentiary  hearing,  which  was  held  on 
April  5, 1988,  challenging  the  SLA’s 
decision  not  to  extend  their 
certifications  and  requesting  that  the 
SLA  allow  them  to  show  cause  why 
they  were  unable  to  participate  in  the 
required  training  for  recertification,  as 
well  as  allow  them  to  seek  an  alternative 
method  of  training. 

Mr.  Shepherd  operates  a  vending 
facility  at  the  Moccasin  Bend 
Psychiatric  Hospital  and  has  done  so  for 
approximately  12  years.  He  alleged  at 
the  evidentiary  hearing  that  he  was 
unable  to  attend  training  due  to  constant 
care  of  tw'o  elderly  aunts  who  reside 
with  him.  However,  the  SLA  had 
informed  Mr.  Shepherd  in  March  1988 
that  his  certification  would  be  extended 
due  to  his  personal  situation.  Mr. 
Shepherd  declined  the  SLA’s  ofier  of 
certification  extension  in  favor  of  an 
evidentiary  hearing,  thereby  attempting 
to  establish  a  uniform  procedure  for 
exempting  any  manager  from  attending 
training  at  the  SLA’s  center  if  a  manager 
has  problems  that  prohibit  attendance. 

Mr.  Sadikofi  operates  a  vending 
facility  at  the  Tennessee  Valley 
Authority,  and  Mr.  Gardner  operates  a 
vending  f^ility  at  the  Memphis  Mental 
Health  Institute.  Both  indicated  they  did 
not  have  confidence  in  anyone 


operating  their  respective  vending 
locations  during  the  three  or  four  days 
they  would  be  absent  to  attend 
mandatory  SLA  training  for 
recertification. 

On  Jime  3, 1988,  the  Hearing  Ofiicer 
rendered  a  decision  that  was 
subsequently  adopted  as  final  agency 
action  by  the  SLA  on  June  17, 1988.  The 
decision  of  the  Hearing  Officer  upheld 
the  SLA’s  extension  of  Mr.  Shepherd’s 
certification  for  one  year  beyond  the 
anticipated  expiration  due  to  the 
medical  circumstances  of  his  relatives. 
The  Hearing  Officer  indicated  that  the 
SLA  rules  do  not  allow  for  a  vendor  to 
decline  such  an  extension.  The  vendor 
may  decline  a  particular  type  of 
certification;  however,  once  certified  to 
operate  a  particular  tjrpe  of  facility,  an 
extension  of  that  certification  is  solely 
within  the  purview  of  the  SLA.  Also, 
the  Hearing  Ofiicer  ruled  that  the 
termination  of  both  Mr.  Sadikoffis  and 
Mr.  Gardner’s  certification  was  upheld. 
The  evidence  provided  at  the  hearing 
clearly  showed  that  neither  vendor 
made  any  real  efiort  during  a  two-year 
period  following  their  current 
certification  to  attend  a  training  session 
for  recertification  nor  was  a  valid  reason 
given  for  not  complying  with  the  SLA 
retirement. 

The  complainants  expressed 
dissatisfaction  with  the  final  agency 
action  and  filed  a  request  for  a  Federal 
arbitration  panel  to  convened.  An 
arbitration  hearing  was  held  on 
February  12, 1990, 

Arbitration  Panel  Decision 

The  central  issue  addressed  by  the 
arbitration  panel  was  whether  the  State 
licensing  agency  can  require  retraining 
of  licen^  vendors  at  a  specific 
rehabilitation  center  within  the  State  in 
order  to  retain  vendor  certification  to 
operate  facilities. 

The  panel  in  a  majority  opinion 
dismis^  Mr.  Gardner’s  complaint  as 
moot  because  the  parties  agre^  that  he 
subsequently  attended  and  completed 
the  required  four-day  training  course  in 
Smyrna,  thus  compl3dng  with  the  SLA’s 
requirement. 

Also,  the  arbitration  panel  concurred 
with  the  SLA’s  position  of  allowing 
complainant  Sadikofi  to  continue  to 
operate  his  current  facility  but  declaring 
him  ineligible  for  promotion,  transfer,  or 
demotion  due  to  his  refusal  to  take  the 
required  training.  Complainant  Sadikofi 
indicated  his  inability  to  find  a  person 
he  could  trust  to  manage  his  facility  as 
the  major  factor  in  not  completing  the 
required  training  at  Smyrna.  The  panel 
found  this  position  to  be  unreasonable. 

'The  panel  further  ruled  that  the  SLA 
acted  properly  in  requiring  Mr. 


Shepherd  to  attend  upward  mobility 
training  and,  further,  acted  properly  and 
within  its  scope  of  authority  in  granting 
the  extension  of  time  for  Mr.  Shepherd 
to  attend  a  training  session.  The  panel 
member  designated  by  the  com¬ 
plainants  dissented.  'That  panel  member 
interpreted  the  Act,  20  U.S.C.  107d-4, 
and  ^e  regulations  in  34  CFR  395.11  as 
requiring  the  SLA  to  provide  training  to 
licensed  blind  vendors  and  to  make 
accommodations  for  those  blind 
vendors  who  are  unable  to  attend  a 
re^larly  scheduled  training  session. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S 
Department  of  location. 

Dated:  August  23, 1994. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(FR  Doc.  94-21136  Filed  8-25-94;  8:45  ami 
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Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Arbitration  Panel 
Decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
August  31, 1991,  em  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Fred  V.  Scarpello  v.  State  of  Nebraska. 
Department  of  Public  Institutions. 
Division  of  Rehabilitative  Services 
(Docket  No.  R-S/90-3).  This  panel  was 
convened  by  the  U.S.  Department  of 
Education  pursuant  to  20  U.S.C.  107d- 
1(a)  upon  receipt  of  the  original 
complaint  filed  by  petitioner  Fred 
Scarpello  on  January  2, 1990,  and 
subsequently  amended  on  June  3, 1991. 
The  Randolph-Sheppard  Act  (the  Act) 
creates  a  priority  for  blind  individuals 
to  operate  vending  facilities  on  Federal 
property.  Under  the  Act,  a  blind 
licensee  dissatisfied  with  the  State’s 
operation  or  administration  of  the 
vending  facility  program  authorized 
under  ^e  Act  may  request  a  full 
evidentiary  hearing  £rom  the  State 
licensing  agency  (SLA).  If  the  licensee  is 
dissatisfied  with  the  State  agency’s 
decision,  the  licensee  may  complain  to 
the  Secretary,  who  is  then  required  to 
convene  an  arbitration  panel  to  resolve 
the  dispute. 

FURTHER  INFORMATION  CONTACT:  A  copy 
of  the  full  text  of  the  arbitration  panel 
decision  may  be  obtained  from  George 
F.  Arsnow,  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
Room  3230  Switzer  Building. 
Washington.  EX:.  20202-2738. 
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Telephone:  (202)  205-9317.  Individuals 
who  use  a  teleconunimications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
numher  at  (202)  205-8298. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  107d*2(c)  of  the  Randolph- 
Sheppard  Act,  the  Secretary  publishes  a 
synopsis  of  arbitration  panel  decisions. 

Background 

The  complainant,  Fred  V.  Scarpello, 
is  a  blind  vendor  licensed  by  the 
Nebraska  Department  of  Public 
Institutions,  the  SLA  under  the 
provi:^ions  of  the  Act.  Pursuant  to  a 
permit  approved  in  1978  by  the  U.S. 
Postal  Service  and  a  vendor  operator’s 
agreement  between  Mr.  Scarpello  and 
the  SLA,  Mr.  Scarpello  operates  a 
vending  facility  on  the  second  floor  of 
the  Main  Post  Offlce,  1124  Pacific 
Street,  Omaha,  Nebraska. 

In  1989,  the  SLA  submitted  two 
applications  for  permits  for  the  second 
floor  of  the  Main  Post  Ofllce.  One 
permit  covered  the  operation  of  a 
"snack  bar  facility,”  and  attachment  “C 
to  that  application  specified  the  items  to 
be  sold  as  "hot  foods  and  salads.”  The 
other  permit  represented  an  updated 
permit  and  covered  the  items  that  Mr. 
Scarpello  was  in  fact  already  vending 
under  his  current  vending  agreement. 

The  SLA  granted  the  complainant’s 
request  for  an  evidentiary  hearing.  The 
issues  that  Mr.  Scarpello  wanted  the 
arbitration  panel  to  address  were 
whether  the  SLA  was  splitting  his 
location  into  two  separate  locations 
with  separate  permits  that  would  allow 
for  ano^er  vendor,  and  if  that  were  the 
case,  whether  he  would  be  entitled  to 
have  the  additional  location  and  permit 
automatically  awarded  to  him.  The  State 
hearing  officer  ruled  that  the  two 
permits  already  had  been  issued  and 
that  the  complainant  was  not 
jeopardized  by  the  new  permits. 

In  July,  1990,  Mr.  Scarpello  filed  an 
action  in  the  U.S.  District  Court  for  the 
State  of  Nebraska  against  the  Director  of 
the  SLA  and  the  U.S.  Postal  Service 
requesting  that  construction  and 
remodeling  of  the  new  facilities  be 
halted.  This  suit  resulted  in  a  settlement 
agreement  and  a  dismissal  of  the  action 
without  prejudice  on  September  21, 
1990.  The  settlement  agreement 
permitted  the  Postal  Service  to  proceed 
with  platmed  construction  and 
remodeling  of  the  second  floor 
lunchroom  pursuant  to  the  two  permits 
that  already  had  been  approved. 
However,  the  parties  a^'eed  that  the  hot 
food  line  would  not  be  implemented 
pending  the  outcome  of  the  arbitration 
panel  decision. 


Arbitration  Panel  Decision 

The  arbitration  panel  ruled  that  the 
SLA,  by  entering  into  a  vending 
agreement  with  the  Postal  Service  to 
provide  hot  food  service,  did  not  violate 
the  vending  agreeipent  between  the  SLA 
and  Mr.  Scarpello  and  that 
complainant’s  license  was  not  being 
compromised.  The  new  permit  for  the 
second  facility  described  the  facility  as 
a  “Snack  Bar  Facility,”  and  the 
attachments  to  the  Hot  Food  Permit 
made  it  clear  that  the  services  provided 
were  diflerent  from  the  complainant’s 
1978  permit  that  was  being  updated. 

The  SLA’s  decision  to  move,  remodel, 
and  enlarge  the  location  and  size  of  the 
food  facilities  on  the  second  floor  of  the 
Main  Post  Office  was  in  response  to 
requests  from  postal  employees  to  have 
an  expanded  dining  area  and  to  have 
served  hot  food  different  from  the 
vended  food  that  was  available.  The 
decision  to  offer  hot  foods  and  salads 
also  meant  that  different  eqiiipment  and 
facility  desim  would  be  necessary. 

The  Panel  rejected  complainant’s 
argument  that  he  should  be  the  vendor 
involved  in  any  vending  agreement 
issued  pursuant  to  the  “Hot  Food 
Permit”  because  it  would  reduce  his 
income  and  provide  imfair  competition. 

The  panel  ruled  that  the  Hot  Food 
Permit  did  not  provide  for  a  facility 
similar  to  that  of  complainant  and  that 
there  is  nothing  in  the  Randolph- 
Sheppard  Act  or  regulations  that 
prohibits  competition  among  blind 
vendors.  The  panel  conside^  that,  if 
the  SLA  were  to  have  proposed  entering 
into  an  agreement  to  provide  an 
identical  facility  as  complainant’s,  a 
different  issue  would  be  involved. 
Accordingly,  the  panel  held  that  the 
SLA  could  enter  into  a  vending 
agreement  with  another  blind  licensee 
pursuant  to  the  "Hot  Food  Permit.” 

One  panel  member  dissented,  arguing 
that  complainant’s  original  permit  and 
agreement  allowed  him  to  serve  hot 
food  and  to  sell  and  serve  salads 
prepared  off  the  premises  and  sold  over 
his  counter  and  firom  the  vending 
machines.  'This  panel  member  believed 
that  any  change  in  the  permit  should 
have  included  a  discussion  and 
concurrence  by  the  Committee  of  Blind 
Vendors  pursuant  to  20  U.S.C 
107(b)(l)(2).  This  panel  member  stated 
that  the  permit  for  “hot  food”  service 
was  in  violation  of  the  vending 
agreement  between  the  SLA  and  the 
complainant  and  that  entering  into 
another  vending  agreement  with  a 
vendor  other  than  Mr.  Scarpello 
violated  the  Act 

Complainant  Scarpello  filed  a  motion 
in  U.S.  District  Court  for  the  State  of 


Nebraska  on  August  14, 1992,  seeking 
judicial  review  of  the  panel’s  decision. 
The  court  ruled  in  an  opinion  dated 
Jime  13, 1994,  that  plaintiff  (Scarpello) 
failed  to  show  that  the  "arbitration 
panel’s  decision  was  arbitrary  and 
capricious  and  insupportable  on  any 
rational  basis.”  The  District  Court  found 
that  the  evidence  supported  the  panel’s 
ruling  that  Mr.  Scarpello’s  vending 
permit  did  not  include  "hot  food  and 
salads”  and  that  his  permit  was  not 
being  split  as  the  result  of  the  SLA 
receiving  a  second  permit  for  another 
vending  location  at  the  same  site  as 
plaintiff.  Likewise,  the  court  found  that 
the  evidence  supported  the  panel’s 
conclusion  that  the  new  permit  did  not 
threaten  plaintiff’s  livelihood.  The 
District  Court  ruled  that  plaintiffs 
complaint  should  be  dismissed  and  that 
the  arbitration  panel  decision  should  be 
affirmed. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  location. 

Dated:  August  22, 1994. 

Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

[FR  Doc.  94-21137  Filed  S-25-94;  8:45  ami 

BILUNO  COOS  400»4t-P 


DEPARTMENT  OF  ENERGY 

Golden  Field  Office;  Notice  of  Federal 
Assistance  Award  to  Pacific 
International  Center  for  High 
Technology  Research 

AGENCY:  Departmept  of  Energy. 

ACTION:  Notice  of  Noncompetitive 
Financial  Assistance  Awa^. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  cooperative  agreement  revision 
to  The  Pacific  International  Center  for 
High  Technology  Research  (PICHTR), 
Honolulu,  Hawaii  for  activities  to 
advance  the  commercialization  of 
alcohol  powered  vehicles  for 
Governmental  and  private  sector  vehicle 
fleets  in  Hawaii. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Office,  1617  Cole  Blvd.,  Golden 
Colori^o  80401,  Attention:  Matt  Barron, 
Contract  Specialist  at  (303)  275-4787. 
The  Contracting  Officer  is  John  W. 
Meeker.  'The  Project  Manager  is  Jerry 
Allsup  at  (303)  275-4740. 
SUPPLEMENTARY  INFORMATION:  PICHTR, 
Honolulu,  Hawaii  has  been  conducting 
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research,  funded  by  the  DOE,  for  a 
number  of  years  to  develop  cost 
eHective  methods  to  produce  energy 
from  biomass.  The  program  has  resulted 
in  construction  of  a  biomass  gasification 
facility  that  can  produce  either  a 
gaseous  fuel  for  use  in  generating 
electricity  or  to  produce  an  alcohol  fuel 
for  vehicular  use.  This  effort  will 
involve  various  activities  focused  on 
commercialization  of  alcohol  powered 
vehicles  in  order  to  most  effectively  use 
the  fuel  to  be  produced. 

DOE  has  performed  a  review  in 
accordance  with  10  CFR  600.7  and  has 
made  a  determination  of  restricted 
eligibility  pursuant  to  10  CFR 
600.7(b)(2)(i)(B).  Subject  to  eligibility 
determinations,  the  Department  of 
Energy  intends  to  make  a  financial 
assistance  award  to  PICHTR  to 
undertake  this  activity. 

The  total  project  is  estimated  to  cost 
$600,000  of  which  $300,000  will  be 
provided  by  the  participant  and 
$300,000  will  be  provided  by  DOE.  The 
anticipated  period  of  performance  is 
twelve  (12)  months. 

Issued  in  Golden,  Colorado  on  August  17, 
1994. 

lohn  W.  Meeker, 

Contracting  Officer,  Golden  Field  Office. 

(FR  Doc.  94-21126  Filed  8-25-94:  8:45  am) 
BILUNO  COOC  MSO-ei-M 

Financial  Assistance  for  Advanced 
Propulsion  Division  Program 

AGENCY:  Department  of  Energy, 
Albuquerque  Operations  Office. 

ACTION:  Renewal  of  Grant  on  a 
Noncompetitive  Basis. 

SUMMARY:  The  Albuquerque  Operations 
Office  (AL),  pursuant  to  10  CFR 
600.7(b)(2),  intends  to  renew,  on  a 
noncompetitive  basis,  it’s  current  grant 
with  Princeton  University  of  Princeton, 
New  Jersey. 

DATES:  Renewal  Efiective  September  1, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Address  comments  to  the  attention  of 
Erwin  E.  Fraqua,  Department  of  Energy. 
Albuquerque  Operations  Office,  P.O. 
Box  5400,  Albuquerque,  NM  «7185- 
5400,  (505)  645-6442. 

SUPPLEMENTARY  INFORMATION:  Based 
upon  a  determination,  pursuant  to  10 
CPR  Part  600.7(b)(2),  which  authorizes  a 
financial  assistance  award  to  be  made 
noncompetitively  if  the  activity  to  be 
funded  is  necessary  to  the  satisfactory 
completion  of  an  activity  presently 
being  funded  by  DOE  or  another  federal 
agency,  and  for  which  competition  for 
support  would  have  a  significant 


adverse  effect  on  continuity  or 
completion  of  the  activity,  AL  gives 
notice  of  its  intent  to  renew  its  current 
grant  with  Princeton  University  under 
the  project  entitled  “Multi-Dimensional 
Measurements  and  Computations  of 
Engine  Flows  and  Combustion.”  The 
public  purpose  to  be  served  by  this 
renewal  is  to  integrate  the 
understanding  of  fuel  injection 
processes  and  the  fluid  mechanics  of 
combustion  into  current  multi¬ 
dimensional  models.  Research  in  this 
program  includes  the  development  and 
testing  of  detailed  spray  models  and  the 
use  of  practical  engines  and  injectors. 

The  research  is  a  continuation  of  work 
performed  by  Princeton  under  its 
current  grant  with  DOE.  The  renewal 
period  will  be  for  four  years.  The 
government’s  funding  of  this  grant  is 
subject  to  the  availability  of  funds. 

Issued  in  Albuquerque,  New  Mexico,  on 
August  12, 1994. 

Richard  A.  Marquez, 

Assistant  Manager  for  Management  and 
Administration. 

IFR  Doc.  94-21127  Filed  8-25-94;  8:45  am] 
wtuNo  cone  Mso-oi-M 

Draft  Supplemental  Environmental 
Impact  Statement  for  the  Defense 
Waste  Processing  Facility  at  the 
Savannah  River  Site,  Aiken,  SC 

agency:  Department  of  Energy. 

ACTION:  Notice  of  availability  and  public 
hearings. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  annoimces  the  availability 
of  a  supplemental  environmental 
impact  statement  (SEIS)  for  the  Defense 
Waste  Processing  Facility  (DOE/EIS- 
0082-S-D)  at  the  Savannah  River  Site, 
Aiken,  South  Carolina.  'The  document 
supplements  an  EIS  that  DOE  issued  in 
1982  (DOE/EIS-0082)  to  construct  and 
operate  the  Defense  Waste  Processing 
Facility  (DWPF).  The  draff  SEIS  assesses 
the  potential  environmental  impacts  of 
completing  and  operating  the  DWPF,  as 
modified  since  1982,  to  immobilize 
high-level  radioactive  waste  at  the 
Savannah  River  Site  by  incorporating 
the  waste  into  borosilicate  glass  by  a 
process  called  vitrification.  The  draff 
SEIS  also  addresses  the  potential 
impacts  of  no  action  and  of  alternative 
pretreatment  processes  for  the  waste. 
IX)E  invites  public  comments  on  the 
draff  SEIS,  and  will  hold  public 
hearings  on  the  docrunent. 

DATES:  The  public  comment  period 
extends  through  October  11, 1994. 
Written  comments  regarding  the 
document  should  be  postmarked  by  that 
date  to  ensure  consideration  in 


preparation  of  the  final  SEIS.  Comments 
postmarked  after  that  date  will  be 
considered  to  the  extent  practicable. 
Comments  may  also  be  submitted  orally 
or  in  writing  at  the  following  public 
hearings  (wmch  will  also  serve  as 
information  meetings):  September  13, 
1994,  in  Aiken,  South  Carolina; 
September  15, 1994,  in  Beaufort  and 
Hardeeville,  South  Carolina  and 
Savannah,  Georgia;  and  September  20, 
1994,  in  AUendde,  Barnwell  and 
Columbia.  South  Carolina.  The  locations 
for  these  meetings  are  identified  in 
SUPPLEMENTARY  INFORMATION  below. 
ADDRESSES:  Comments  should  be 
addressed  to:  Dr.  K.L.  Hooker,  NEPA 
Compliance  Officer,  U.S.  Departnjent  of 
Energy,  Savaimah  River  Operations 
Office.  P.O.  Box  5031,  Aiken,  South 
Carolina  29804-5031,  Attention: 

“DWPF  SEIS”,  Telephone:  (803)  725- 
9615;  or  by  telephone  or  facsimile 
through  the  Information  Line  (800)  242- 
8269. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  further  information  or  for 
copies  of  the  draff  SEIS  should  be 
directed  to:  Dr.  K.L  Hooker,  NEPA 
Compliance  Officer.  U.S.  Department  of 
Energy.  Savannah  River  Operations 
Office.  P.O.  Box  5031,  Aiken,  South 
Carolina  29804-5031,  Attention: 

“DWPF  SEIS”,  Telephone:  (803)  725- 
9615  or  through  the  Information  Line 
(800)  242-8269.  Requests  for  further 
information  on  DOE  procedures  for 
complying  with  the  National 
Environmental  Policy  Act  (NEPA) 
should  be  directed  to:  Ms.  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Oversight  (EH-25),  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
S.W.,  Washington,  D.C  20585, 
Telephone:  (202)  586-4600  or  leave  a 
message  at  (800)  472-2756. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  Draft  Supplemental  EIS 
Copies  of  the  draft  SEIS  have  been 
provided  to  Federal,  State,  and  local 
agencies,  organizations,  and  individuals 
known  to  be  interested  in  the  Savannah 
River  Site.  Additional  copies  may  be 
obtained  by  contacting  Dr.  K.L.  Hooker 
at  the  addi^  given  a^ve.  The  draft 
SEIS  and  the  documents  referenced  in  it 
are  available  for  public  inspection  at  the 
DOE  Reading  Room  located  at  the 
University  of  South  Carolina’s  Aiken- 
Graniteville  Campus  Library,  2nd  Floor. 
University  Parkway,  Aiken,  South 
Carolina;  and  in  DOE’s  Freedom  of 
Information  Reading  Room.  Room  lE- 
190  Forrestal  Building.  1000 
Independence  Avenue,  S.W.. 
Washington,  D.C  Copies  of  the  draff 
SEIS  are  also  available  for  public 
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inspection  at  many  local  and  regional 
libraries  in  Georgia  and  South  Carolina. 

Invitation  To  Comment 

Interested  parties  are  invited  to 
provide  comments  on  the  draft  SEIS. 
DOE  will  consider  written  and  oral 
comments  equally  when  preparing  the 
final  SEIS.  Written  comments  should  be 
sent  to  Dr.  K.L.  Hooker  at  the  address 
given  above.  To  be  considered  in  the 
final  SEIS,  written  comments  should  be 
postmarked  by  October  11, 1994; 
comments  postmarked  after  that  date 
will  be  considered  to  the  extent 
practicable. 

Information  Meetings  and  Public 
Hearings 

Combined  information  meetings  and 
public  hearings  on  the  draft  SEIS  have 
been  schedule  as  follows: 

September  13, 1994,  firom  1:00  p.m.  to 
4:00  p.m.  and  6:00  p.m.  to  9:00 
p.m.: 

Stevenson-McClelland  Building, 
Pendleton  Street  and  Hayne 
Avenue,  Aiken,  South  C^lina 
29801 

September  15, 1994,  firom  9:00  a.m.  to 
11:00  ajn.: 

Boys  and  Girls  Club,  1100  Boundary 
Street,  Beaufort,  South  Carolina 
29902 

September  15, 1994,  from  2:00  p.m.  to 
4:00  p.m.: 

Hardeeville  City  Hall.  36  East  Main 
Street,  Hardeeville.  South  Carolina 
29927 

■  September  15, 1994,  fium  7:00  p.m.  to 
9d)0  p.m.: 

Coastal  Georgia  Center  for  Continuing 
Education,  305  Martin  Luther  King 
Boulevard,  Savannah,  Georgia 
31401 

September  20. 1994,  firom  9:00  a.m.  to 
11:00  a.m.: 

Allendale-Fairfax  High  School,  Route 
278,  Allendale,  South  Carolina 
29810 

September  20, 1994,  firom  2:00  p.m.  to 
4:00  p.m.: 

Barnwell  Coimty  Museum, 
Marlborough  Avenue,  Barnwell, 
South  Carolina  29812 
September  20, 1994,  from  7:00  p.m.  to 
9:00  p.m.: 

Holiday  Inn  Coliseum,  630  Assembly 
Street,  Columbia.  South  Carolina 
29201 

Each  session  will  begin  with 
presentations  regarding  the  proposed 
action  and  an  opportunity  for 
discussion  and  questions  by  the  public. 
After  approximately  one  hour,  the 
formal  hearing  will  begin,  and  public 
comments  will  be  recorded  by  a  court 


reporter.  The  moderator  of  the  hearing 
may  ask  clarifying  questions  to  ensiue 
that  comments  are  imderstood,  but  will 
not  across-examine  the  commenter. 
Additional  procedural  guidance  will  be 
provided  by  the  moderator  at  the  start 
of  the  hearings.  To  allow  all  interested 
parties  an  opportvmity  to  speak,  five 
minutes  will  oe  allotted  to  each 
individual  or  representative  of  a  group. 
More  speaking  time  may  be  available, 
depending  upon  the  number  of  people 
who  wish  to  comment  at  a  specific 
hearing.  Commenters  are  requested  to 
provide  DOE  with  written  copies  of 
their  oral  comments  if  possible. 
Individuals  who  wish  to  preregister  to 
speak  at  any  of  the  hearings  may  do  so 
by  calling  (800)  242-8269. 

A  transcript  of  the  hearings  will  be 
prepared,  and  DOE  will  make  the  entire 
record  of  the  hearings,  including  the 
transcript,  available  for  public 
inspection  at  the  DOE  reading  rooms 
listed  above. 

Issued  in  Washington,  D.C,  on  August  22, 
1994. 

Jill  E.  Lytle, 

Deputy  Assistant  Secretary  for  Waste 
Management,  Environment  Management 
[FR  Doc  94-21125  Filed  8-25-94;  8:45  am] 
Btumo  COM  xao-oi-M 

Notice  of  Floodplain  and  Wetiands 
Involvement  at  the  Pantex  Plant, 
Amarillo,  TX 

action:  Notice  of  floodplain  and 
wetland  involvement. 

SUMMARY:  DOE  proposes  to  conduct 
various  activities  within  floodplains  and 
wetlands  on  or  surrounding  the  Pantex 
Plant  in  Carson  County.  17  miles 
northeast  of  Amarillo.  Texas.  The 
proposed  activities  would  include 
Resource  Conservation  and  Recovery 
Act  (RCRA)  or  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act 
(CERCLA)  site  characterization 
investigations  such  as  environmental 
monitoring  and  surveillance  activities  as 
well  as  wastewater  and  storm  water 
discharges.  In  accordance  with  10  CFR 
part  1022,  DOE  will  prepare  a 
floodplain/wetland  assessment  and  will 
perform  these  proposed  actions  in  a 
manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain  and  wetlands. 

DATES:  Comments  on  the  proposed 
action  must  be  received  by  September 
12. 1994. 

ADDRESSES:  Comments  concerning  this 
Notice  should  be  addressed  to: 
Floodplain  and  Wetlands  Comments, 
Tom  Walton.  Public  Affairs  Officer, 


Public  Affairs  Office,  U.S.  Department 
of  Energy,  Amarillo  Area  Office,  P.O. 

Box  30020,  Amarillo,  Texas  79177,  (806) 
477-3120,  (806)  477-3185  (Fax). 

Information  on  this  proposed  action, 
including  a  map  of  proposed  activity 
locations,  is  6dso  available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  general  DOE  floodplain 
and  wetland  environmental  review 
requirements  is  available  frt)m:  Carol  M. 
Borgs^m,  Director,  Office  of  NEPA 
Oversight,  U.S.  Department  of  Energy. 
1000  Independence  Avenue  SW., 
Washington.  DC  20585,  (202)  586-4600 
(800)  472-2756. 

SUPPLEMENTARY  INFORMATION:  DOE 
proposes  to  conduct  various  activities 
witffin  floodplains  and  wetlands  on  and 
surrounding  the  Pantex  Plant.  Site 
characterization  activities  would  be 
conducted  in  support  of  the  Permit  for 
Industrial  Solid  Waste  Management  Site 
issued  by  the  Texas  Water  Commission 
(now  known  as  the  Texas  Natural 
Resoiux»s  Conservation  Commission)  as 
part  of  DOE’S  effort  to  determine  the 
natiue  and  extent  of  any  environmental 
contamination  resulting  firom  Pantex 
operations.  These  activities  would  occur 
within  Solid  Waste  Management  Units 
(SWMU)  6  (Playa  Basin  1).  SWMU  7 
(Playa  B^in  2),  SWMU  8  (Playa  Basin 
3),  SWMU  9  (Playa  Basin  4),  and  SWMU 
10  (Pantex  L^e).' Additional 
characterization  may  be  required  as  a 
result  of  the  site  being  listed  on  the 
National  Priorities  List  Specific 
activities  would  include  but  not  be 
limited  to  the  following: 

1.1  Installation  of  monitoring  wells. 
Monitoring  wells  would  be  drilled  into 
the  perch^  groundwater  zone  if  found 
to  be  present  in  the  proposed  locations. 
If  the  perched  groundwater  is  not 
present,  wells  may  be  completed  into 
the  High  Plains  Aquifer  (locally  known 
as  the  Ogallala  Aquifer).  Well  filing 
would  involve  limited  driving  of  heavy 
equipment  into  the  proposed  areas  for 
the  purpose  of  drilling  and  boring. 
Twenty-four-hmur  pump  tests  would  be 
conducted  following  completion  of  any 
monitoring  wells.  Water  produced  firom 
any  pump  tests  would  be  discharged  to 
the  playas  if  the  analytical  testing 
results  allow  for  such  disposition. 

1.2  Surface  water  samples,  ditch 
sediment  samples,  and  vadose  zone 
samples.  Surface  water  sampling  would 
consist  of  collecting  a  sample  bottle  for 
surface  water.  Site  access  would  be  by 
wading.  Sediment  sampling  would 
consist  of  taking  a  sample  of  the 
sediment  with  a  hand  auger  or  with  a 
vibrating  core  sampling  device.  The 
sediment  samples  would  typically  be 
two  inches  in  diameter  and  one  foot 
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deep.  Access  would  be  by  walking  or 
wading  if  water  is  present  Proposed 
bor^oles  for  vadose  zone  samples 
would  include  borings  ranging  in 
depths  horn  4  feet  to  30  feet.  Borehole 
drilling  would  involve  driving  a  drilling 
rig  to  the  site,  drilling  the  boreholes, 
and  collecting  the  core  samples  as  the 
drilling  progresses.  The  boreholes 
would  be  closed  by  backfilling  with  the 
cuttings  and/or  five  percent  bentmiite/ 
cement 

1.3  Environmental  monitoring  and 
surveillance  activities.  DOE  would 
conduct  activities  including:  collection 
of  groundwater,  surface  water, 
vegetation,  soil,  and  sediment  samples, 
installation  and  maintenance  of 
environmental  monitoriitg  equipment, 
and  routine  monitoring  and 
downloading  of  information  from 
installed  instrumentation  in  various 
locations  within  the  wetlands  and 
floodplains. 

In  addition,  DOE  would  continue  to 
discharge  industrial  and  storm  water 
from  existing  outfalls  to  Playas  1,  2,  and 
4;  discharge  storm  water  to  Playa  3,  and 
discharge  treated  domestic  wastewater 
to  Playa  1. 

E)OE  proposes  to  assess  any 
floodplains/wetlands  impacts  associated 
with  Texas  Tech  University’s 
agricultural  operations  including 
grazing  in  the  wetlands  and  floodplains, 
and  fanning  and  related  activities  in  the 
floodplains. 

In  accordance  with  E)OE  regulations 
for  compliance  with  floodplain  and 
wetlands  enviroiunental  review 
requirements  (10  CFR  Part  1022],  DOE 
will  prepare  a  floodplain/wetland 
assessment  for  these  proposed  DOE 
actions  which  may  be  incorporated  into 
the  appropriate  National  Environmental 
Policy  Act  documentation.  After  DOE 
issues  the  assessment,  a  floodplain 
statement  of  findings  will  be  published 
in  the  Federal  Register. 

Issued  in  Washington,  D.C,  on  August  12, 
1994. 

Ned  B.  Larson, 

Director,  Office  of  Southwestern  Area 
Programs,  ^vironmental  Restoration. 

(FR  Doc.  94-21131  Filed  &-2S-94: 8:45  am) 
BILUNO  coot  9m  01-P 


Office  of  Environment;  Safety  and 
Health 

Enforcement  of  Employee  Safety 
Standards  at  Nuclear  Weapons 
Facilities 

AGENCY:  Department  of  Energy. 
action:  Advance  Notice  of  Proposed 
Rulemaking. 


SUtIMARY:  The  Department  of  Energy 
(DOC  m  the  Department)  hereby  gives 
notice  of,  and  invites  public  comments 
on,  its  plans  to  implement  the 
enforcem«it  authwity  provided 
pursuant  to  section  3131(b)  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Years  1992  and  1993  (Act).  This 
statute  provides  for  the  assessment  of 
civil  penalties  against  DOE  ccmtractOTS 
who  fail  to  {mivide  training  to 
employees  who  are  assign^  to  carry  out 
hazardous  substance  response  or 
emergency  response  duties,  or  who  fail 
to  certify  to  DOE  that  employees  are 
adequately  trained.  This  advance  notice 
requests  public  comment  on  EOE’s  plan 
to  implement  the  enforcement 
provisions  of  the  statute. 

DATES:  The  public  is  invited  to  submit 
comments  and  recommendations  to  the 
address  listed  below  by  October  25, 

1994. 

ADDRESSES:  Mail  or  telefax  comments 
to:  Roy  Gibbs  (EH-31,1),  Office  of 
Occupational  Safety,  Department  of 
Energy,  Washington,  D.C.  20585,  (301) 
903-4343,  Telefax  No.  (301)  903-2239 

Comments  may  be  examined  in  the 
DOE  Freedom  of  Information  Reading 
Room,  lE-190, 1000  Independence 
Avenue  SW.,  Washington,  D.C  20585, 
between  9:00  AM  and  4:00  PM,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  M.  Smith  (EH-31.1),  Office  of 
Occupational  Safety,  Department  of 
Energy,  Washington.  D.C  20585  (301) 
903-4669. 

SUPPLEMENTARY  INFORMATION 
Introduction 

Section  3131  of  the  Act 
(42USC7274d(6)),  enacted  on  December 
5, 1991,  addresses  the  issue  of  worker 
training  at  nuclear  weapons  facilities. 
Subsection  (a)  provides  for  the  awarding 
of  grants  to  train  workers  and  to  develop 
training  curricula.  Subsection  (b) 
provides  for  the  assessment  of  dvil 
penalties  against  any  DOE  contractor 
who  fails  to  provide  training  to  its 
employees  who  are  engaged  in 
hazardous  substance  response  or 
emergency  response  at  DOE  nuclear 
weapons  facilities.  Subsection  (b) 
requires  that  penalties  shall  be  assessed 
against  any  contractor  who  feils  to 
provide  the  training,  or  fails  to  certify  to 
DOE  that  its  employees  are  adequately 
trained  for  such  response  pursuant  to 
orders  issued  by  IX%  relating  to 
emplo)ree  safety  training. 

Since  the  passage  of  the  Occupational 
Safety  and  Health  Act  of  1970  (OSH 
Act),  Pub.  L.  No.  91-596,  contractor 
employee  health  and  safety  protection  at 
DOE  nuclear  facilities  has  been  exempt 


from  Occupational  Safety  and  Health 
Administratkm  (OSHA)  enforcement 
under  section  4(b)(1)  of  the  OSH  Act. 

This  section  provide  that  the  OSH  Act 
does  not  apply  to  woridng  ccmditions  of 
employees  if  another  Fed^I  or  state 
agency  exercises  statutory  authority  to 
{prescribe  or  enforce  standards  or 
regulations  affecting  occupational  safety 
and  health  (OSH).  TOE,  as  well  as  Its 
predecessor  agencies,  t^  Atomic 
Energy  Conunission  and  the  Energy 
Research  and  Development 
Administratitm,  has  exmcised  such 
authority  with  regard  to  contractor 
employees  at  iacilities  operated  under 
authority  of  the  Atomic  Energy  Act  of 
1954. 

On  May  5, 1993,  the  Secretary  of 
Energy  announced  a  number  of  safety 
and  hralth  initiatives  stressing  the  need 
for  the  Department  to  operate  on  a  par 
with  private  industry  in  the  safety  and 
health  arena.  One  of  those  initiatives 
involved  the  commencement  of 
consultations  with  OSHA  with  the  aim 
of  establishing  OSHA  regulation  of  all 
DOE  facihties.  The  Secretary 
recognized,  however,  that  OSHA  is  not 
now  ready  to  undertake  regulation  of 
DOE  activities,  and  in  light  of  the 
significant  issues  that  must  be 
addressed  prior  to  the  implementation 
of  OSHA  jurisdiction,  the  Department 
anticipates  that  a  transition  period  of 
three  to  five  years  is  necessary. 
Nonetheless,  the  Department  is 
oirrently  obligated  to  implement  the 
enforcement  authmity  of  section  3131(b) 
of  the  Act,  and  intmds  to  do  so  as  an 
interim  measure  pending  the  transition 
to  OSHA  jurisdiction.  The  Department 
believes  that  implementation  of  this 
enforcement  authority  during  the 
transition  period  will  help  to  ensure 
that  the  training  requirements  for 
contractor  employees  are  met.  DOE 
invites  the  public  to  comment  on  its 
plans  to  implement  its  enforcement 
authority  pursuant  to  section  3131(b)  of 
the  Act. 

Background  and  Legislative  History 

Section  3131  of  the  Act  contains  two 
substantive  provisions  aimed  at 
addressing  the  concern  of  Congress 
regarding  the  adequacy  of  worker  safety 
training  for  employees  handling 
hazardous  sub^ances,  and  responding 
to  emergencies  involving  hazardous 
substances,  at  the  nation’s  nuclear 
weapons  facilities.  Subsection  (a) 
authorizes  the  Secretary  to  award  grants 
to  nonprofit  organizations  that  have 
demonstrated  (as  determined  by  the 
Secretary)  capabilities  in  proviffing 
safety  and  health  training  and  in 
involving,  in  training,  groups  of  workers 
whose  duties  include  hazanlous 
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substance  response  or  emergency 
response.  The  Secretary  is  required  to 
give  preference  to  employee 
organizations  and  joint  labor- 
management  training  programs  that  are 
grant  recipients  imder  section  126(g)  of 
the  Sup>erfund  Amendments  and 
Reauthorization  Act  of  1986, 42  U.S.C. 
9660a,  a  program  administered  by  the 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS).  The 
Department  has  entered  into  an 
agreement  with  NIEHS  to  award  and 
administer  the  grants  provided  under 
section  3131(a)  of  the  Act. 

Section  3131(b),  the  subject  of  this 
notice,  provides  ^at  the  S^retary  shall 
assess  civil  penalties  of  up  to  $5,000  per 
day  against  any  DOE  contractor  who,  as 
determined  by  the  Secretary,  fails  to 
provide  training  for  employees  engaged 
in  hazardous  substance  response  or 
emergency  response,  or  who  fails  to 
certify  to  the  I^partment  that  its 
employees  are  adequately  trained  for 
such  response  pursuant  to  DOE  orders 
relating  to  employee  safety  training. 
Because  of  this  statutory  mandate,  DOE 
does  not  intend  to  consider  a  reduction 
in  contractor  award  fees  in  lieu  of 
payment  of  civil  penalties. 

The  Secretary  is  required  by  section 
3131(c)  to  prescribe  regulations  for  the 
implementation  of  these  requirements. 
The  Department  intends  to  proceed  with 
rulemaldng  after  completion  of  its 
review  of  the  comments  and  materials 
received  in  response  to  this  Notice. 

Section  3131(d)  provides  that  the  term 
“hazardous  substance”  includes  both 
radioactive  waste  and  mixed  radioactive 
and  hazardous  waste.  The  Department 
intends  also  to  cover  substances 
identified  within  the  dehnition  of 
hazardous  substance  in  section  101(14) 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA)  (42  U.S.C. 
9601.101(14)).  The  statute  does  not 
dehne  the  term  “nuclear  weapons 
facility.” 

Certification  of  Training 

Section  3131  places  on  the  contractor 
the  burden  of  conducting  required 
training,  certifying  the  completion  of 
such  training,  and  keeping  records  to 
document  that  the  training  requirement 
has  been  satisfied.  In  developing  its 
implementing  regulations,  IDOE  is 
particularly  interested  in  receiving 
comments  on  the  following  matters: 

1 — ^DOE  intends  to  make  contractors 
responsible  for  maintaining  all 
documentation  related  to  the  hazardous 
substance  and  emergency  response 
training  of  their  work  force.  EXDE  will 
consider  what,  if  any.  data  should  be 
kept,  and  in  what  format.  DOE’s  goal 


will  be  to  provide  easy  review  for  DOE 
field  insp^ors  while  minimizing  the 
burden  on  contractors.  DOE  also  is 
considering  requiring  a  wallet-sized 
photo  identification  card  for  each 
trained  employee  that  would  contain, 
among  other  things,  the  date  of  refresher 
training,  giving  DOE  the  opportunity  to 
document  training  in  the  field. 

2 —  Section  3131  permits  DOE 
contractors  to  certify  that  employees 
have  been  adequately  trained  and  do  not 
need  additional  training.  DOE  seeks 
comment  on  the  most  effective  and 
efficient  way  for  the  employer  to  certify 
that  employees  are  adequately  trained 
especially  in  those  cases  where  the 
employer  does  not  actually  provide  the 
training. 

3 —  One  objective  of  section  3131(b)  is 
to  ensure  that  all  employees  who  are,  or 
may  be,  engaged  in  hazardous  substance 
response  or  emergency  response  at  the 
Department’s  nuclear  weapons  facilities 
receive  adequate  safety  training.  DOE 
has  the  further  objective  of  ensuring  that 
any  enforcement  program  is  structured 
to  provide  appropriate  incentives  for 
DOE  contractors  to  comply  with  EXDE 
requirements  applicable  to  this  training, 
including  self-identification,  reporting, 
and  prompt  correction  of  deficiencies. 
Comments  are  requested  on  these 
objectives  and  on  ways  to  achieve  these 
objectives  in  an  effective  and  efficient 
manner  for  both  DOE  and  its 
contractors. 

4 —  ^The  Department  is  also  developing 
criteria  for  assessing  the  adequacy  of 
contractor  training  programs  for 
employees  engaged  in  hazardous 
substance  or  emergency  response 
operations.  These  criteria  will  be  used 
by  IXDE  field  inspectors  to  evaluate  and 
certify  the  adequacy  of  contractor 
training  programs.  DOE  seeks  comment 
on  the  development  of  appropriate 
criteria. 

5 —  ^The  Act  defines  the  term 
“hazardous  substance”  to  include 
radioactive  waste  and  mixed  radioactive 
and  hazardous  waste.  This  definition  is 
not  limited,  however,  to  those 
substances.  For  purposes  of  the 
implementing  regulations,  DOE  intends 
to  include  within  the  definition  of 
hazardous  substance,  in  addition  to 
radioactive  and  mixed  waste,  those 
substances  identified  within  the 
definition  of  hazardous  substance  in 
section  101(14)  of  CERCLA.  DOE  seeks 
comments  on  this  definition. 

6 —  DOE  is  considering  defining 
“nuclear  weapons  facility”  as  follows: 
“Any  DOE  reactor  or  non-reactor 
nuclear  facility  involved  in  research, 
production,  assembly,  storage, 
dismantling,  or  disposal  of  nuclear 
weapons,  or  material  for  nuclear 


weapons,  that  generates  or  contains 
hazardous  substances,  radioactive  waste 
or  mixed  radioactive  and  hazardous 
waste.”  Comments  are  requested  on  this 
definition. 

7 — Comments  are  requested  on  the 
enforcement  procedures  that  are 
appropriate  to  assure  compliance  with 
the  intent  of  Congress,  including  the 
desirability  of  integration  of  the  section 
3131(b)  enforcement  procedures  with 
the  proposed  DOE  program  set  forth  at 
10  CFR  Part  820,  for  enforcing  violations 
of  nuclear  safety  requirements  which 
includes  assessment  of  civil  penalties 
under  separate  statutory  authority,  and 
whether  the  Department  should  provide 
for  exemption  tom  dual  civil  penalty 
assessments  \mder  both  Part  820  and  the 
Act.  Comments  are  also  requested  on 
enforcement  options  such  as  varying 
penalty  levels  commensurate  with  the 
severity  of  the  violation,  past 
performance  and  multiple  violations. 

DOE  solicits  comments  on  all  of  these 
issues  and  objectives,  and  on  ways  to 
achieve  these  objectives  in  an  effective 
and  efficient  manner  for  both  DOE  and 
its  contractors. 

Upon  completion  of  its  review  of  all 
comments  received  and  other  relevant 
materials.  DOE  will  develop  a  Notice  of 
Proposed  Rulemaking  for  publication  in 
the  Federal  Register. 

Issued  in  Washington,  DC,  August  15, 

1994. 

Tara  OToole, 

Assistant  Secretary,  Environment,  Safety  and 
Health. 

[FR  Doc.  94-21128  Filed  8-25-94;  8:45  am) 
BILUNC  COOe  e4S(M>1-P 


Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Managetnent 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Energy. 

ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (ElA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Memagement  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511,  44  U.S.C.  3501  et  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
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collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  volimtary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respcmdents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  cmnments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  IX3E  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  ElA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
E)epartment  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  N.W., 
Washington,  D.C  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Norma 
White,  Office  of  Statistical  Standards, 
(EI-73),  Forrestal  Building,  U.S. 
Department  of  Energy,  Washington,  D.C. 
20585.  Ms.  White  may  be  telephoned  at 
(202) 254-5327. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  R^ulatory 
Commission 

2.  FERC-549 
3. 1902-0086 

4.  Gas  Pipeline  Rates:  NGPA  Title  III 
and  Blanket  Certificate  Transactions 

5.  Extension 

6.  On  occasion 

7.  Mandatory 

8.  Businesses  or  other  for-profit 

9.  294  respondents 
10. 17.69  responses 

11.  2.7  hours  per  response 
12. 14,045  hours 

13.  The  Commission  uses  the  data  to 
ensure  compliance  with  Sections  311 


and  312  of  the  Natural  Gas  Policy  Act 
and  Section  7  of  the  Natural  Gas  Act. 
The  data  are  necessary  to  evaluate  the 
legitimacy  of  a  transaction;  ensure  just 
and  reascmable  or  fair  and  equitable 
rates  charged  for  certain  sales  and 
transportation  transactions. 

Authority:  Section  2(a)  of  the  Paperwork 
Reduction  Act  of  1980,  (Pub.  L.  96-511), 
which  amended  Chapter  35  of  Title  44 
United  States  Code  (See  44  U.S.C  3506(a) 
and  (c)(1)). 

Issued  in  Washington,  D.C,  August  19, 
1994. 

John  Gross, 

Acting  Director,  Office  of  Statistical 
Standards,  Energy  Information 
Administration. 

(FR  Doc.  94-21130  Filed  8-25-94;  8:45  am] 
BILLWO  cooe  6460-01-^ 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF94-1 47-4)001 

Grays  Ferry  Cogeneration  Partnership; 
Notice  of  Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

August  22, 1994. 

On  August  11, 1994,  Grays  Ferry 
Cogeneration  Partnership  of  225  ^uth 
Ei^th  Street,  Philadelphia,  PA  19106, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to  Section 
292.207(b)  of  the  Commission’s 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility, 
which  will  be  located  in  Philadelphia, 
Pennsylvania,  will  consist  of  a  boiler 
and  a  steam  turbine  generator.  Steam 
recovered  from  the  facility  will  be 
purchased  by  Trigen — Philadephia 
Energy  Corporation  for  its  urban 
distribution  system.  The  Maximum  net 
electric  power  production  capacity  of 
38.9  MW  will  be  purchased  by 
Philadelphia  Electric  (Company.  The 
primeuy  energy  source  of  the  facility 
will  be  natural  gas.  Installation  of  the 
facility  is  expected  to  commence  on  or 
before  November  4, 1994. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
C^apitol  Street,  N.E„  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission’s  rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 


this  notice  in  the  Federal  Register  and 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  (Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-21002  Filed  8-25-04;  8:45  am) 
BiLUNO  COOE  erir-oi-M 


[Docket  No.  CP94-728-00(q 

NorAm  Gas  Transmission  Compmny; 
Notice  of  Request  Under  Blanket 
Authorization 

August  22, 1994. 

Take  notice  that  on  August  19, 1994, 
NorAm  Transmission  Company 
(NGT),  P.O.  Box  21734,  Shreveport, 
Louisiana  71151,  filed  in  Docket  No. 
CP94-728-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
certain  facilities  in  Arkansas,  under 
NGT’s  blanket  certificate  issued  in 
Docket  No.  CP82-384-000,  et  al., 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commissicm  and  open  to  public 
inspection. 

NGT  proposes  to  abandon  a  2-inch  tap 
and  4-inch  meter  run  originally 
installed  to  provide  service  to  ARKLA, 
a  division  of  NorMa  Energy  Corp. 
(ARKLA),  for  deliveries  to  the  Qty  of  El 
Dorado,  in  Union  County,  Arkansas.  It 
is  stated  that  ARKLA  has  installed 
distributicm  facilities  that  make  NGT's 
facilities  unnecessary. 

Any  person  or  the  (Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  (CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursiiant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 
the  Natural  Gm  Act. 

Lois  D.  Cashell, 

Secrefa;>'. 

IFR  Doc.  94-21003  Filed  8-25-94;  8:45  ami 

BILUNO  cooe  6717-01-M 


Office  of  Energy  Research 

Notice  of  Availability  of  Management 
Plan  for  the  Conduct  of  Research, 
Deveiopment,  Demonstration,  and 
Commercial  Application  of  Energy 
Technologies 

AGENCY:  Department  of  Energy. 
action:  Notice  of  availability  and 
request  for  comment. 

SUMMARY:  The  Department  of  Energy  is 
today  giving  notice  that  the 
Management  Plan  for  the  Conduct  of 
Research,  Development,  Demonstration, 
and  Commercial  Application  of  Energy 
Technologies  (the  Plan)  required  by  the 
Energy  Policy  Act  of  1992  (the  Act)  is 
available  for  public  comment.  As 
required  by  the  Act,  the  Plan  will  be 
made  available  for  public  comment  for 
a  90  day  period.  Written  comments 
provided  during  this  period  will  be 
considered  in  the  formulation  and 
issuance  of  the  final  Plan. 

DATES:  Parties  wishing  to  comment  on 
the  Plan  should  do  so  in  writing  to  the 
address  given  below  by  November  25, 
1994. 

ADDRESSES:  Written  comments  are  to  be 
submitted  to:  Dr.  Ehsan  Khan,  OfHce  of 
Energy  Research,  U.S.  Department  of 
Energy,  Room  Number  3H-049, 1000 
Independence  Avenue,  S.W., 
Washington,  DC  20385. 

A  copy  of  the  Plan  will  be  placed  on 
display  at  the  Department  of  Energy 
Reading  Room,  Room  Number  lE-190, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585.  The  Reading 
Room  is  open  from  9:00  a.m  to  4:00  p.m 
Monday  through  Friday,  except  for 
federal  holidays.  A  copy  of  the  Plan  may 
also  be  obtained  from  Eiarlene  Roberts  at 
202-586-7170. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ehsan  Khan  (202)  586-4785,  fax  (202) 
586-7719. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  in  compliance 
with  the  provisions  of  Section  2304  of 
the  Energy  Policy  Act  of  1992  is 
developing  a  Management  Plan  for  the 
Conduct  of  Research,  Development, 
Demonstration,  and  Commercial 
Application  of  Energy  Technologies. 

The  Plan  is  being  developed  in 
consultation  with  the  Secretary  of 
Energy  Advisory  Board  that  serves  as 


the  Energy  Research,  Development, 
Demonstration,  and  Commercial 
Application  Advisory  Board,  as  called 
for  in  the  Act.  The  Plan  provides  an 
inventory  and  status  report  of 
technologies  to  enhance  energy  supply 
and  to  improve  the  efficiency  of  energy 
end  uses.  The  inventory  and  status 
report  includes  fossil,  renewable, 
nuclear,  and  energy  conserv'ation 
technologies  which  have  not  yet 
achieved  the  status  of  fully  reliable  and 
cost-competitive  commercial 
availability,  but  which  the  Secretary 
projects  may  become  available  with 
additional  research,  development,  and 
demonstration.  The  inventory  and  status 
report  provides,  for  each  technology — 
(1)  An  assessment  of  its —  (A)  Degree  of 
technological  maturity,  (B)  principal 
research,  development,  and 
demonstration  issues,  including —  (i) 
the  barriers  posed  by  capital,  operating, 
and  maintenance  costs;  (ii)  technical 
performance;  and  (iii)  potential 
enviroiunental  impact;  (2)  the  projected 
time  frame  for  commercial  availability, 
specifying  at  a  minimum  whether  the 
technology  will  be  commercially 
available  in  the  near-term,  mid-term,  or 
long-term,  whether  there  are  too  many 
uncertainties  to  project  availability,  or 
whether  it  is  unlikely  that  the 
technology  will  ever  be  commercial;  and 
(3)  a  projection  of  the  future  cost- 
competitiveness  of  the  technology  in 
comparison  with  alternative 
technologies  to  provide  the  same  energy 
service. 

Dated:  August  22, 1994. 

Dr.  Martha  A.  Krebs, 

Director,  Office  of  Energy  Research,  U.S. 
Department  of  Energy. 

IFR  Doc.  94-21129  Filed  8-25-94:  8:45  am) 
BILUNQ  CODE  S450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFHL-6056-8] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 


includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  September  26, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Farmer  at 
202-260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Compliance  Extensions  for  Early 
Reductions-Reporting  and 
Recordkeeping  Requirements  (EPA  ICR 
No.  1582.02;  OMB  No.  2060-0222).  This 
is  a  request  for  renewal  of  a  currently 
approved  information  collection. 

Abstract:  Respondents  are  owners  or 
operators  of  sources  emitting  hazardous 
air  pollutants  (HAP)  who  voluntarily 
seek  compliance  extensions  for 
applicable  standards  through 
demonstration  of  early  emission 
reductions,  in  accordance  with  the 
regulations  implementing  section 
112(i)(5)  of  the  Clean  Air  Act  (see  40 
CFR  part  63,  subpart  D).  Sources  may 
obtain  a  six-year  extension  of 
compliance  with  standards  promulgated 
under  section  112(d),  if  the  source 
demonstrates  achievement  of  early 
reduction  of  HAP  by  90  percent  (95 
percent  for  particulates),  before  proposal 
of  an  applicable  section  112(d)  standard. 
Industry  respondents  must  submit  a 
one-time  demonstration  of  reductions 
achieved.  State  or  local  permitting 
agencies  will  evaluate  these 
demonstrations  for  the  purpose  of 
granting  compliance  extensions. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  440 
hours  per  response.  This  estimate 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
collection  of  information. 

Respondents:  Owners  or  operators  of 
HAP  sources  who  voluntarily  seek 
compliance  extensions  for  applicable 
standards  through  demonstration  of 
early  emission  reductions. 

Estimated  No.  of  Respondents:  30. 

Estimated  No.  of  Responses  per 
Respondent:  One. 

Estimated  Total  Annual  Burden  on 
Respondents:  13,200  hours. 

Frequency  of  Collection:  One  time. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  SW., 

Washington,  DC  20460. 
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and 

Mr.  Troy  Hillier,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
N\V.,  Washington,  DC  20503. 

Dated:  August  23, 1994. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doc.  94-21105  Filed  8-25-94;  8:45  am) 
BILLiNO  cooe  asao-M-F 


[FRL-6029-«] 

Public  Water  Supply  Supervision 
Program  Revision  for  the  State  of 
Georgia 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Georgia  is  revising  its 
approved  State  I^blic  Water  Supply 
Supervision  Primacy  Program.  Georgia 
has  adopted  drinking  water  regulations 
for  the  Phase  V  (Volatile  Organic 
Chemicals  (VOC),  Synthetic  Organic 
Chemicals  (SOC),  and  Inorganic 
Chemicals  (IOC)  Rule.  The 
Environmental  Protection  Agency  (EPA) 
has  determined  that  this  set  of  State 
program  revisions  is  no  less  stringent 
than  the  corresponding  federal 
regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  this  State 
pro^m  revision. 

Adi  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by 
September  26, 1994,  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  September  26, 1994,  a  public 
hearing  will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  final  and  effective  thirty  (30) 
days  after  publication  in  the  Federal 
Register. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  A  brief 
statement  of  the  requesting  person’s 
interest  in  the  Regional  A^inistrator’s 
determination  and  a  brief  statement  of 
the  information  that  the  requesting 
];)erson  intends  to  submit  at  such 
hearing;  (3)  The  signature  of  the 
individual  making  the  request,  or,  if  the 
request  is  made  on  behalf  of  an 


organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Georgia  Department  of  Natural 
Resources,  East  Floyd  Tower,  suite 
1362, 205  Butler  Street,  SE.,  Atlanta, 
Georgia  30334. 

Environmental  Protection  Agency, 
Region  IV,  345  Courtland  Street,  NE., 
Atlanta,  Georgia  30365. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  H.  Vorsatz,  EPA,  Region  IV 
Drinldng  Water  Section  at  the  EPA 
address  given  above  (telephone  (404) 
347-2913,  (FAX)  (404)  347-1798). 

Authority:  (Sec.  1413  of  the  Safe  Drinking 
Water  Act,  as  amended  (1986),  and  40  CFR 
142.10  of  the  National  Primary  Drinking 
Water  Regulations) 

John  H.  Hankinson,  Jr., 

Regional  Administrator,  EPA,  Region  IV. 

(FR  Doc.  94-19770  Filed  8-25-94:  8:45  am] 
BILUNQ  COO€  6M0-60-P 


[ER-FRL-4714-41 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  8, 1994  through 
August  12, 1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
Federal  Register  dated  April  8, 1994  (59 
FR  16807). 

Draft  EISs 

ERP  Na  D-COB-G32053-LA  Rating  LO, 
Port  Fourchon  Navigation  Channel  Project, 
Channel  Deepening,  Implementation, 
Lafourche  Parish,  LA. 

Summary:  EPA  had  no  objections  to  the 
proposed  project. 

ERP  Na  D-USA-L11022-WA  Rating  EC2, 
Fort  Lewis  Military  Installation 
Comprehensive  Solid  Waste  Management 
Program,  Implementation,  City  of  DuPont, 
Pierce  and  Thurston  Counties,  WA. 

Summary:  EPA  expressed  environmental 
concerns  based  on  potential  air  and  water 
quality  impacts.  Additional  information  and 
clariftcation  is  needed  to:  identify  the  extent 
of  air  quality  impacts  and  their  conformity  to 
SIP  requirements  for  the  area;  clarify  the 
technical  aspects  regarding  a  variance  request 


for  operation  of  a  landfill  in  a  sole  source 
aquifer:  and  describe  the  impacts  of 
potentially  characteristic  fly  ash  on  solid  and 
hazardous  waste  management. 

Final  EISs 

ERP  No.  F-FHW-K40203-CA,  Adoption— 
Calexico  East  Border  Station  Construction 
and  Road  Construction,  CA-7  between  the 
New  Port  of  Entry  and  CA-98  that  borders 
the  United  States  and  Mexico,  Funding  and 
Right-of-way  Permit,  Qty  of  Calexico. 

Imperial  County,  CA. 

Sununaiy;  EPA  had  environmental 
concerns  and  requests  that  the  FHWA  Record 
of  Decision  recognize  two  major  issues 
regarding  the  GSA  FEIS  which  FHWA 
intends  to  adopt:  (1)  the  U.S.  Congress  has 
not  appropriated  funding  for  a  wastewater 
treatment  facility  at  the  New  River  in 
Calexico  and  (2)  that  any  future  proposal  to 
reverse  or  dam  the  Alamo  River  to  prevent 
transboundary  sewage  flows  into  the  U.S. 
would  be  a  major  Federal  action  requiring  the 
preparation  of  an  EIS  or  EIS  supplement. 

Dated:  August  23, 1994. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  94-21149  Filed  8-25-94;  8:45  am| 
BILUNQ  COOE:  S5S0-50-P 


IER-FRL-4714-61 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  Genei^  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Imjiact 
Statements  filed  August  15, 1994 
through  August  19, 1994  pursuant  to  40 
CFR  1506.9. 

EIS  No.  940336,  FINAL  EIS,  BL\,  SD.  Crow 
Creek  Dam  Project,  Crow  Creek  Dam  and 
Reservoir  (Lake  Bedashosha) 
Improvements,  Crow  Creek  Indian 
Reservation,  near  Fort  Thompson,  Buffalo 
County,  SD,  Due:  September  26, 1994, 
Contact:  Leonard  Alberts  (605)  226-7621. 
EIS  No.  940337,  FINAL  EIS,  AFS,  WY, 
Shoshone  National  Forest  Allowable 
Timber  Sale  Quantity,  Implementation, 
Fremont,  Hot  Springs,  Park,  Sublette  and 
Teton  Counties,  WY,  Due:  September  26, 
1994,  Contact:  Kevin  Elliott  (307)  527- 
6241. 

EIS  No.  940338,  DRAFT  EIS,  AFS.  ID,  Creaky 
Hart  Timber  Sale,  Timber  Management  and 
Road  Construction,  Idaho  Panhandle 
National  Forests,  Wallace  Ranger  District, 
Shoshone  County,  ID,  Due:  October  12, 
1994,  Contact:  Ted  Pettis  (208)  752-1221. 
EIS  No.  940339,  DRAFT  EIS,  USN,  CA,  US 
Navy  Lease  of  Fleet  and  Industrial  Supply 
Center.  (Naval  Supply  Center)  Property  of 
the  Port  of  Oakland  for  Develofxnent  of 
Intermodal  Rail  Facilities  and  Maritime 
Cargo-Related  Tenant  Uses,  Alameda 
County,  CA,  Duo:  October  11, 1994, 
Contact:  Raymond  Chiang  (415)  244-3720. 
EIS  No.  940340,  DRAFT  EIS,  USN.  MD. 

Naval  Air  Warfare  Center  Aircraft  Division, 
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Base  Realignment  and  Construction. 
Patuxent  lUver,  St  Mary’s.  Calvert  and 
Charles  Counties.  MD.  Due:  October  10, 
1994,  Contact:  Mike  Bryan  (202)  685-3061. 
FIS  No.  940341,  FINAL  EIS,  USN,  CA, 

Miramar  Landfill  General  Development 
Plan/Fiesta  Island  Replacement  Project/ 
Northern  Sludge  Processing  Facility/West 
Miramar  Landfill  Phase  Il/Overburden 
Disposal,  Implementation.  Funding,  COE 
Section  404  Permit  and  NPDES  Permit, 
Naval  Air  Station  Miramar,  San  Diego 
County,  CA,  Due:  September  26, 1994, 
Contact  Roger  Hillhouse  (619)  537-1102. 
EIS  No.  940342.  FINAL  SUPPLEMENT,  COE, 
HI,  Maalaea  Harbor  Improvements  for 
Light-Draft- Vessels,  Entrance  Channel 
Realignment  and  Breakwater  ModiBcation, 
Updated  Information,  Island  of  Maui,  Maui 
County,  HI,  Due:  September  26, 1994, 
Contact:  Ray  H.  )yo  (808)  438-2264. 

EIS  Na  940343,  FINAL  EIS,  BOP,  MN, 

Waseca  Federal  Correctional  Institution 
Establishment  and  Operation,  Waseca 
County.  MN,  Due:  September  26, 1994, 
Contact  Patricia  K.  Sledge  (202)  514-6470. 
EIS  No.  940344,  FINAL  EIS,  BLM,  CA, 
Southeast  Regional  Wastewater  Treatment 
Plant  and  Geysers  Effluent  Pipeline 
Injection  Project,  Improvements.  Funding, 
C^  Section  404  Permit  and  NPDES 
Permit,  City  of  Clearlake,  Lake  County,  CA. 
Due:  September  26, 1994,  Contact:  Richard 
Estabrook  (707)  468-4052. 

EIS  Na  940345,  FINAL  SUPPLEMENT,  COE, 
LA,  Lake  Pontchartrain  and  Vicinity 
Hurricane  Protection  Project,  Fish  and 
Wildlife  Mitigation  Plan,  St.  )ohn  the 
Baptist,  St  Charles,  Orleans  and  St 
Bernard  Parishes,  LA,  Due:  September  26, 
1994.  Contact:  Larry  Hartzog  (504)  862- 
2524. 

EIS  Na  940346.  FINAL  EiS,  UAF,  ME.  Loring 
Air  Force  Base  (AFB)  Disposal  and  Reuse, 
Implementation,  Aroostook  County,  ME. 
Due:  September  26, 1994,  Contact:  William 
Myers  (210)  536-3860. 

EIS  Na  940347,  FINAL  EIS.  FHW,  MA,  MA- 
146/Massachusett8  Turnpike  Interchange 
Project,  Improvements  &om  MA-146 
between  1-290  at  Brosnihan  Square  in 
Worcester  and  MA-122A  in  Millbuiy, 
Funding,  OOE  Section  404  Permit  and  EPA 
NPDES  Permit,  Cities  of  Worcester  and 
Millbury,  Worcester  County,  MA  ,  Due: 
September  26, 1994,  Contact:  Arthur 
Churchill  (617)  494-2518. 

EIS  Na  940348,  DRAFT  SUPPLEMENT. 

DOE.  SC.  Savannah  River  Site, 
Constructkm  and  Operation  of  Defense 
Waste  Processing  Facility,  Updated 
Information,  Aiimn  and  Barnwell  Counties, 
SC.  Due:  October  11, 1994,  Contact:  Karen 
L  Hooker  (803)  725-9615. 

EIS  Na  940349,  DRAFT  EIS.  UAF.  AK. 
Alaska  Military  Operations  Areas  (MOAs) 
Temporary  MOAs  Conversion  to 
Permanent  MOAs;  New  MOAs  Creation; 
MOAs  Modification;  Supersonic  Aircraft 
Operations  and  Routine  Flying  Training, 
)oint/Combined  Flying  Training  and  Major 
Flying  Exerciaes  Activities.  Elmendorf  Air 
Force  Base,  AK.  Due:  October  11, 1994, 
Contact:  Major  G.  Virgil  Hanson  (907)  552- 
1807. 

EIS  Na  940350,  DRAFT  EIS,  NPS,  WA,  Uke 
Chelan  National  Recreation  Area  General 


Management  Plan.  Implementation,  Chelan 
County,  WA.  Due:  November  01, 1994. 
Contact  William  Paleck  (206)  856-5700. 
EIS  No.  940351,  DRAFT  EIS,  NPS,  CA. 

Joshua  Tree  National  Monument  General 
Management  Plan  and  Development 
Concept  Plans,  Implementation,  Riverside 
and  Sw  Bernardino  Counties,  CA,  Due: 
October  24, 1994,  Contact:  David  Moore 
(619)  367-7511. 

EIS  No.  940352,  FINAL  EIS,  NPS,  CA. 

Presido  of  San  Francisco  General 
Management  Plan,  Implementation,  Golden 
Gate  National  Recreation  Area,  Qty  and 
County  of  San  Francisco,  CA,  Due: 
September  26. 1994,  Contact:  Robert 
Chandler  (415)  556-3111. 

Dated:  August  23, 1994. 

William  D.  Dickerson 
Deputy  Director,  Office  of  Federal  Activities. 
IFR  Doc  94-21150  Filed  8-25-94;  8:45  am) 
BtLUNO  CODE:  SS40-60-U 


[FRL-6059-S3 

Availability  of  Midyear  FY  94  Grant 
Performance  Reports  for  the  City  of 
Albuquerque,  New  Mexico  and  the 
States  of  Arkansas,  LouisiEHia,  New 
Mexico,  Oklahoma,  and  Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

SUMMARY:  EPA’s  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants.  EPA’s  regulations 
for  regional  consistency  (40  CFR  56.7) 
require  that  the  Agency  notify  the 
public  of  the  availability  of  the  reports 
of  such  evaluations.  EPA  recently 
performed  midyear  evaluations  of  one 
local  and  five  state  air  pollution  control 
programs  (City  of  Albuquerque,  New 
Mexico;  Arkansas  Department  of 
Pollution  Control  and  Ecology; 

Louisiana  (Department  of  Environmental 
Quality;  New  Mexico  Envirorunent 
Department;  Oklahoma  Department  of 
Environmental  Quality;  and  Texas 
Natural  Resource  Conservation 
Commission).  These  audits  were 
conducted  to  assess  the  agencies’ 
performance  under  the  grants  made  to 
them  by  EPA  pursuant  to  section  105  of 
the  Clean  Air  Act,  as  amended. 

EPA  Region  6  has  prepared  reports  for 
the  grantees  identified  above  and  those 
105  reports  are  now  available  for  public 
insper^on. 

ADDRESSES:  The  reports  may  be 
examined  at  the  EPA  Region  6  office  at 
1445  Ross  Avenue,  12th  floor,  Dallas, 
Texas  75202  in  the  Air,  Pesticides,  and 
Toxics  Management  Division. 

FOR  FURTI«R  INFORMATION  CONTACT: 

Please  contact  Terrie  Mikus,  Grant 


Oversight  Section  Chief  (6T-AG),  at  the 
above  EPA  Region  6  address  for 
information  concerning  these  reports. 

Dated:  August  17, 1994. 

Joe  D.  Winkle, 

Acting  Regional  Administrator. 

[FR  Doc.  94-21107  Filed  8-25-94;  8:45  am) 

BiLUNO  CODE  MM-80-P 


[FRL-6059-3] 

Commonwealth  of  Puerto  Rico;  Final 
Determination  of  Adequacy  of  State/ 
Tribal  Municipal  Solid  Waste  Permit 
Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  determination  of 
adequacy  to  fully  approve  the 
Commonwealth  of  Puerto  Rico’s 
municipal  solid  waste  permit  program. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 

RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  “permit”  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 

Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Tribal  landfill  permit  programs. 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  p  romulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  bmefit  Approved 
State/Tribal  permit  programs  provide 
interaction  Imtween  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
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permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 
permit  status  of  any  facility,  the  Federal 
landfill  criteria  will  apply  to  all 
permitted  and  impermitted  MSWLF 
facilities. 

The  Commonwealth  of  Puerto  Rico 
applied  for  a  determination  of  adequacy 
under  section  4005  of  RCRA.  The 
components  of  authority  and  capability 
were  contained  in  Puerto  Rico’s 
application  and  its  revisions.  EPA 
reviewed  Puerto  Rico’s  application,  and 
certain  revisions  thereto,  and  on  March 

23. 1994,  proposed  a  determination  that 
Puerto  Rico’s  MSWLF  permit  program  is 
adequate  to  ensure  compliance  with  the 
revised  MSWLF  Criteria.  Puerto  Rico’s 
revised  regulation  as  adopted  by  the 
Environmental  Quality  Board,  pursuant 
to  Commonwealth  law,  is  titled  the 
Non-Hazardous  Solid  Waste 
Management  Regulation.  After 
consideration  of  all  comments  received 
regarding  the  tentative  determination  of 
adequacy,  EPA  is  today  issuing  a  flnal 
determination  that  the  Commonwealth’s 
program  is  adequate. 

EFFECTIVE  DATE:  The  determination  of 
adequacy  for  the  Commonwealth  of 
Puerto  Rico  shall  be  effective  on  August 

26. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jenine  Tankoos,  USEPA  Region  II,  Mail 
Stop  2AWM,  room  1006,  26  Federal 
Plaza,  New  York,  New  York,  10278, 
telephone  (212)  264-1369. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  facilities 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
‘  and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  “adequate”  programs  for 
permits  or  other  forms  of  prior  approval 


to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA’s  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)(1)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 

Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
“adequate”  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

On  October  8, 1993,  the 
Commonwealth  of  Puerto  Rico 
submitted  an  application  for  adequacy 
determination  for  Puerto  Rico’s 
municipal  solid  waste  landfill  permit 
program.  On  February  17, 1994,  Puerto 
Rico  made  a  revised  submission.  On 
March  23, 1994,  after  reviewing  Puerto 
Rico’s  application  and  the  revised 
submission,  EPA  published  a  tentative 
determination  of  adequacy  for  ail 
portions  of  Puerto  Rico’s  program. 
Further  backgroimd  on  the  tentative 
determination  of  adequacy  appears  at  59 
FR  13707,  March  23, 1994. 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment.  Puerto  Rico’s  application  for 
program  adequacy  determination  and  its 
revisions  were  available  for  public 
review  and  conunent  at  the  EPA  Region 
II  Caribbean  Field  Office  in  San  Juan 
and  at  the  EPA  Region  II  Library  in  New 
York  City.  The  public  comment  period 
commenced  on  March  23, 1994  and 
ended  on  May  26, 1994.  The  public 
comment  period  was  originally 
scheduled  to  end  on  May  12, 1994. 
However,  at  a  public  hearing  held  on 
May  12, 1994,  a  request  was  made  to 
extend  the  comment  period  and  EPA 
responded  by  extending  the  comment 
period  until  M^  26, 1994. 

Although  RCRA  does  not  require  EPA 
to  hold  a  hearing  on  any  determination 
to  approve  a  State/Tribe’s  MSWLF 
program,  the  Region  scheduled  four 


public  hearings  on  this  tentative 
determination.  Two  public  hearings 
were  held  at  the  Solid  Waste 
Management  Authority  in  Hato  Rey, 
Puerto  Rico  on  May  11, 1994.  Two 
additional  hearings  were  held  at  the 
Mayaguez  City  Hall  in  Mayagiiez,  Puerto 
Rico  on  May  12, 1994.  A  summary  of 
the  comments  received,  and  EPA’s 
responses  thereto  is  contained  in  the 
public  comment  section  of  this  notice. 

On  October  4, 1993,  Puerto  Rico, 
acting  through  its  Environmental 
Quality  Boa^,  adopted  comprehensive, 
revised  regulations  governing  solid 
waste  disposal.  These  regulations  are 
patterned  after  the  40  CFR  part  258 
criteria,  and  are  intended  to  bring 
Puerto  Rico  into  full  conformity  with 
the  Federal  criteria.  The  Puerto  Rico 
Environmental  Quality  Board  has 
sufficient  authority  and  responsibility 
for  implementing  and  enforcing  solid 
waste  management  regulations, 
including  a  permitprogram,  inspection 
authority  and  enforcement  activities.  In 
addition,  in  its  application,  Puerto  Rico 
states  that  adequatetechnical,  support 
and  legal  personnel  will  be  assigned  to 
implement  its  permit  program. 

B.  Public  Comment 

A  summary  of  the  public  conunents 
received  on  the  tentative  determination 
of  adequacy  and  EPA’s  responses 
thereto  follows  below. 

A  number  of  the  commenters 
suggested  that  the  Environmental 
Quality  Board  (EQB),  Puerto  Rico’s 
regulating  agency,  may  not  eflectively 
implement  and  enforce  the 
Commonwealth’s  new  MSWLF 
regulations.  Commenters  cited  evidence 
of  problems  they  believe  had  occurred 
or  currently  exist  at  particular  landfill 
sites  and  which  they  feel  EQB  had  not 
properly  addressed.  The  EQB,  however, 
has  instituted  a  new  structure  for 
implementing  and  enforcing  its  new 
MSWLF  permit  program,  which  was 
developed  in  order  to  meet  part  258 
requirements.  Upon  reviewing  EQB’s 
MSWLF  permit  program.  EPA  Region  II 
believes  that  problems  related  to 
regulatory  oversight,  will  be  effectively 
addressed  under  the  EQB’s  new 
program.  Among  the  changes  to  the 
program  is  the  implementation  of  a  new 
management  and  staffing  structure.  In 
addition,  the  number  of  employees 
working  on  the  program  and  the  number 
of  hours  of  inspection  and  compliance 
training  provided  to  staff  have  increased 
dramatically.  These  changes  will  allow 
the  EQB  to  inspect  landfills  semi¬ 
annually  whereas  inspections 
previously  took  place  only  once  per  year 
or  in  some  cases  every  other  year  under 
the  previous  program.  Inspections  by 
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technicians  at  the  Solid  Waste 
Management  Authority,  which  take 
place  an  average  of  2  to  3  times  per  year 
at  each  landfill,  will  also  be  performed 
and  the  results  of  those  inspections 
made  available  to  EQB.  Step  by-step 
procedures  for  receiving  and  responding 
to  public  complaints,  which  did  not 
exist  under  the  previous  program  will 
also  help  the  EQB  to  monitor  landfills 
and  permit  a  more  efficient  public 
participation  process. 

One  commenter  noted  that  Puerto 
Rico  presents  a  difierent  ecological 
situation  than  is  foimd  in  the  States,  and 
one  where  it  is  more  difficult  to  find  a 
suitable  location  for  a  landfill.  This 
commenter  felt  that  the  Federal 
Government  should  modify  its 
regulations  for  location  criteria  of 
mimicipal  solid  waste  landfills  to  take 
into  account  that  there  are  locations 
with  difierent  situations.  EPA  feels  that 
the  Federal  regulations,  40  CFR  part 
258,  already  contain  sufficient 
flexibility,  particularly  in  location 
standards  to  allow  an  approved  state  to 
consider  local  conditions.  The  use  of  the 
flexibility,  however,  does  require  that 
certain  environmental  protection 
performance  standards  still  be  met. 

Two  commenters  expressed  concern 
that  the  location  of  landfills  in  Puerto 
Rico  may  violate  President  Clinton’s 
Executive  Order  on  Environmental 
Justice.  The  Federal  Government, 
including  EPA,  is  currently  engaged  in 
preparing  a  national  strategy  that  will 
establish  procedures  to  implement  this 
order. 

There  were  additional  comments 
related  to  oversight  of  EQB  by  EPA, 
coordination  between  EQB  emd  the 
Solid  Waste  Management  Authority, 
siting  requirements,  and  groundwater 
protection.  All  the  foregoing  comments 
and  several  additional  comments  that 
were  not  relative  to  the  subject  of  the 
public  hearing  are  addressed  in  the 
responsiveness  summary  which  is  made 
part  of  the  public  record. 

C  Decision 

After  reviewing  the  public  comments, 

I  conclude  that  Puerto  Rico’s 
application  for  adequacy  determination 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  the  Commonwealth  of 
Puerto  Rico  is  granted  a  determination 
of  adequacy  for  all  portions  of  its 
municipal  solid  waste  permit  program. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 


final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Today’s  action  takes  efiect  on  [insert 
date  of  publication  here].  EPA  believes 
it  has  good  cause  under  section  553(d) 
of  the  Administrative  Procedure  Act,  5 
U.S.C  553(d),  to  put  this  action  into 
effect  less  than  30  days  after  publication 
in  the  Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
Commonwealth’s  program  are  already  in 
effect  as  a  matter  of  Commonwealth  law. 
EPA’s  action  today  does  not  impose  any 
new  requirements  that  the  regulated 
community  must  begin  to  comply  with. 
Nor  do  these  requirements  become 
enforceable  by  EPA  as  Federal  law. 
Consequently,  EPA  finds  that  it  does  not 
need  to  give  notice  prior  to  making  its 
approval  effective. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  einalysis. 

Authoritjr:  This  notice  is  issued  under  the 
authority  of  sections  2002,  4005  and  4010(c) 
of  the  Solid  Waste  Disposal  Act  as  amended; 
42  U.S.C.  6912,  6945,  694ga(c). 

Dated;  August  17, 1994. 

Jeanne  M.  Fox, 

Regional  Administrator. 

(FR  Doc  94-21108  Filed  8-25-94;  8;45  ami 
BIUMO  CODE  (eso-ao-F 


[FRL5059-2] 

Old  Henley  Oil  Processing  Site: 
Proposed  de  minimis  Setdement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Under  section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  past  response  costs  at 
the  Old  Henley  Oil  Processing  Site,  in 


Norphlet,  Union  County,  Arkansas,  with 
the  following  parties:  Virco 
Manufacturing  Corporation;  Monsanto 
Company;  Cooper  Tire  and  Rubber 
Company;  Arkansas  Power  and  Light 
Company;  and  Louisiana  Power  and 
Light  Company. 

EPA  will  consider  public  comments 
on  the  proposed  settlement  for  thirty 
(30)  days.  EPA  may  withdraw  fiom  or 
modify  the  proposi^  settlement,  should 
comments  disclose  frets  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Mr.  Anthony  Robledo  IV,  Cost  Recovery 
Section  (Mail  Code  6H-EC),  Hazardous 
Waste  Management  Division,  U.S.  EPA, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone  (214) 
665-6729. 

Written  comments  may  be  submitted 
to  the  person  above  by  thirty  (30)  days 
from  the  date  of  publication. 

Dated;  August  18, 1994. 

W.B.  Hathaway, 

Acting  Regional  Administrator. 

[FR  Doc.  94-21106  Filed  8-25-94;  8;45  am) 
BILUNQ  CODE  ««»-S0-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1033-OR] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia  (FEMA-1033-DR),  dated  July  7, 
1994,  and  related  determinations. 

EFFECTIVE  DATE:  August  17, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  July  25, 
1994. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 

[FR  Doc.  94-21096  Filed  8-25-94;  8:45  am] 
BteUNa  CODE  ens-02-M 
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Public  bifonnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

ACTtOH:  Notice. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 

1980, 44  chapter  35. 

DATES:  Comments  on  this  information 
collection  must  be  sidimitted  on  or 
before  October  25, 1994. 

ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Donald  Atbuckle,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Muriel  B.  Anderson, 
FEMA  Information  Collections 
Clearance  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washingtmi,  DC  20472,  (202)  646-2624. 

Type:  Extension  of  3067-0039. 

Title:  Recertification  for  Continued 
Assistance. 

Abstract:  The  Disaster  Relief  Act  of 
1974  as  amended  by  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  authorizes  the  President 
to  provide  temporary  housing  assistance 
to  or  on  behalf  of  individuals  and 
families  who  have  requested  continued 
housing  assistance. 

FEMA  Form  90—71,  Recertification  for 
Continued  Assistance,  is  used  by  FEMA 
to  document  information  provided  by 
the  occupant  concerning  their  relocation 
efforts  and  needs  for  continued 
assistance.  This  documentation 
supports  decisions  regarding 
continuation  or  termination  of 
assistance. 

Type  of  Respondents:  Individuals  or 
households. 

Estimate  ofToioi  Annua!  Reporting 
and  Recordkeeping  Burden:  417  hours. 

Number  of  Respondents:  2JSQO. 

Estimated  Average  Burden  Time  per 
Response:  10  minutes. 

Frequency  of  Response:  Cfo  occasion. 


Dated:  August  22, 1994. 

Wesley  C  Moore, 

Director,  Office  of  Administrative  Support 
IFR  Doc.  94-21095  Filed  8-25-94;  8:45  am) 
BILUNO  cooe  •ns-ovM 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

action:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 

1980, 44  U.S.C  chapter  35, 

OATES:  Comments  on  this  infcmnation 
collection  must  be  submitted  on  or 
before  October  25, 1994. 

ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Donald  Arbuckle,  Office  of 
Management  and  Budget.  3235  New 
Executive  Office  Building,  Washington, 
DC  2C503,  (202)  395-7340,  within  60 
days  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Muriel  B.  Anderson, 
FEMA  Information  Collections 
Clearance  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street.  SW.. 
Washington,  DC  20472,  (202)  646-2624. 

Type:  Extension  of  3067-0229. 

Title:  Mortgage  Portfolio  Protection 
Program. 

Abstract:  The  Mortgage  Portfolio 
Protection  Program  (MPPP)  is  a 
mechanism  by  which  lending 
institutions,  mortgage  servicing 
companies  and  others  servicing 
mor^ge  loan  portfolios  can  lvii%  their 
mortgage  loan  portfolios  into 
compliance  with  the  flood  insurance 
purdiase  requirements  of  the  Flood 
Disaster  Protection  Act  of  1973. 
Implementation  of  the  various 
requirements  of  the  MPPP  should  result 
in  mortgagors,  following  receipt  of 
notificati^m  of  the  need  for  flood 
insurance,  showing  evidence  of  such  a 
policy  or  purchasing  the  necessary 
coveragee  throu^  their  local  insurance 
agent  or  appropriate  Write  Your  Own 
(WYO)  company.  It  is  intended  that 
flood  insurance  policies  be  written 
under  the  MPPP  only  as  a  last  resort. 


and  only  on  mortgages  whose 
mcxlgagprs  have  failed  to  respond  to  the 
various  notifications  required  by  the 
program. 

Type  of  Respondent  Individuals  or 
households,  S^ate  or  local  govermnents, 
farms,  businesses  or  other  for-profit. 
Federal  agencies  or  employees,  non¬ 
profit  institutions,  and  small  businesses 
or  organizations. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  4,013 
hours. 

Number  of  Respondents:  6,526. 

Estimated  Average  Burden  Time  per 
Response:  An  estimated  ISO  hours  for 
WYO  companies  to  set  up  an  initial 
operation  under  the  Mn*P;  an  average 
of  .5  hours  per  lender  to  sign  an 
agreement  with  a  WYO  company  to 
participate  in  the  program;  an  average  of 
.5  hours  per  WYO  company  to  send 
notices  to  each  mortgagor  (3  notices  at 
10  minutes  per  notice);  and  an  average 
of  .5  hours  for  each  mortgage  to 
respond  to  the  notices  and  ask  any 
questions. 

Frequency  of  Response:  One-Time. 

Dated;  August  22, 1994. 

Wesley  C  Moore, 

Director,  Office  of  Administrative  Support. 
(FR  Doc.  94-21094  Filed  8-25-94;  8:45  amj 
BtUmO  CODE  671S-01-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agmicy  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperworii  Reduction  Act  of 

1980, 44  U.S.C.  chaptn  35. 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  October  25, 1994. 

ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Donald  Arbuckle,  Office  of 
Management  tmd  Budget,  3235  New 
Executive  Office  Builmng,  Washington. 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  infomi^oB 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Muriel  B.  Anderson. 
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FEMA  Information  Ck)llections 
Clearance  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2624. 

Type:  Reinstatement  of  3067-0125. 

Title:  Request  for  Loan  Information 
Verification. 

Abstract:  FEMA  Form  90-68,  Request 
for  Loan  Information  Verification,  is 
used  by  FEMA  to  obtain  information 
requir^  disaster  victims  and  lending 
institutions  to  determine  a  fair  and 
equitable  sales  price  of  a  mobile  home 
unit.  The  ability  to  borrow  money 
commercially  is  an  important  factor  in 
determining  the  final  sales  price  of  a 
mobile  home. 

Type  of  Respondents:  Individuals  and 
households.  Businesses  or  other  for- 
profit. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  86  hours. 

Number  of  Respondents:  500 
individuals  and  households;  20  lending 
institutions. 

Estimated  Average  Burden  Time  per 
Response:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Dated:  August  22, 1994. 

Wesley  C  Moore, 

Director,  Office  of  Administrative  Support. 
(FR  Doc.  94-21093  Filed  8-25-94;  8:45  am) 

BiLUNQ  cooe  crit-oi-M 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  July  5-6, 
1994 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  July  5-6, 1994.'  The 
directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  that  economic  activity 
record^  another  substantial  gain  in  the 
second  quarter,  causing  levels  of 
resource  utilization  to  rise  further. 
Increases  in  nonfarm  payroll 
employment  have  been  relatively  large 
on  average  in  recent  months;  the 
civilian  unemploynnent  rate  is  reported 
to  have  declined  to  6.0  percent  in  May. 
The  rise  in  industrial  production 
slackened  in  April  and  May,  primarily 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  )uly  5-6, 1994,  which 
include  the  domestic  policy  directive  issued  at  that 
meeting,  are  available  upon  request  to  the  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


because  capacity  constraints  prevented 
normal  seasonal  increases  in  the 
production  of  motor  vehicles.  Growth  in 
consumer  spending  has  slowed  in 
recent  months  after  very  large  increases 
in  February  and  March.  Housing  starts 
have  rebounded  from  winter  disruptions 
to  a  pace  close  to  the  elevated  fourth- 
quarter  level.  Orders  for  nondefense 
capital  goods  point  to  a  continued 
strong  uptrend  in  spending  on  business 
equipment,  while  nonresidential 
construction  has  recovered  from  a 
weather-depressed  level  in  the  first 
quarter.  The  nominal  deficit  on  U.S. 
trade  in  goods  and  services  was  larger 
in  April  than  in  March  but  about 
unchanged  from  the  average  for  the  first 
quarter.  Increases  in  broad  indexes  of 
consumer  and  producer  prices  have 
remained  moderate  in  recent  months, 
though  prices  of  many  basic  industrial 
materials  have  risen. 

On  May  17, 1994,  the  Board  of 
Governors  approved  an  increase  in  the 
discount  rate  fixim  3  to  3-1/2  percent. 
Most  market  interest  rates  were  up 
slightly  on  balance  since  the  May 
meeting;  declines  in  bond  yields  early 
in  the  intermeeting  period  were  offset 
later  by  market  reactions  to  a  weakening 
dollar  in  foreign  exchange  markets  and 
rising  commodity  prices.  The  trade- 
weighted  value  of  the  dollar  in  terms  of 
the  other  G-10  currencies  was  down 
significantly  further  on  balance  over  the 
intermeeting  {}eriod,  reflecting  a  sizable 
drop  since  early  Jime. 

M2  and  M3  declined  on  average  over 
May  and  June;  for  the  year  through  June, 
both  M2  and  M3  are  at  the  bottom  of 
their  ranges  for  1994.  Total  domestic 
nonfinancial  debt  has  continued  to 
expand  at  a  moderate  rate  in  recent 
montlis. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 

In  furtherance  of  these  objectives,  the 
Committee  reaffirmed  at  this  meeting 
the  ranges  it  had  established  in  February 
for  growth  of  M2  and  M3  of  1  to  5 
percent  and  0  to  4  percent  respectively, 
measured  from  the  fourth  quarter  of 

1993  to  the  fourth  quarter  of  1994.  The 
Committee  anticipated  that 
developments  contributing  to  imusual 
velocity  increases  could  persist  during 
the  year  and  that  money  growth  witliin 
these  ranges  would  be  consistent  with 
its  broad  policy  objectives.  The 
monitoring  range  for  growth  of  total 
domestic  nonfinancial  debt  was 
maintained  at  4  to  8  percent  for  the  year. 
For  1995,  the  Committee  agreed  on 
tentative  ranges  for  monetary  growth, 
measured  from  the  fourth  quarter  of 

1994  to  the  fourth  quarter  of  1995,  of  1 


to  5  percent  for  M2  and  0  to  4  percent 
for  M3.  The  Committee  provisionally  set 
the  associated  monitoring  range  for 
growth  of  domestic  nonfinancial  debt  at 
3  to  7  pei'cent  for  1995.  The  behavior  of 
the  monetary  aggregates  will  continue  to 
be  evaluated  in  the  light  of  progress 
toward  price  level  stability,  movements 
in  their  velocities,  and  developments  in 
the  economy  and  financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  Committee 
seeks  to  maintain  the  existing  degree  of 
pressure  on  reserve  positions.  In  the 
context  of  the  Committee’s  long-nin 
objectives  for  price  stability  and 
sustainable  economic  growth,  and 
giving  careful  consideration  to 
economic,  financial,  and  monetary 
developments,  slightly  greater  reserve 
restraint  would  or  sli^tly  lesser  reserve 
restraint  might  be  acceptable  in  the 
intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  modest  growth  in  M2 
and  M3  over  coming  months. 

By  order  of  the  Federal  Open  Market 
Committee,  August  22, 1994. 

Nonnand  Bernard, 

Deputy  Secretary.  Federal  Open  Market 
Committee. 

[FR  Doc.  94-21071  Filed  8-25-94;  8:45  am] 
BikUNO  COOE  621(M)1-F 


Arkansas  Banking  Company; 

Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board’s  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  bolding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  waiting  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 
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Comments  regarding  this  application 
must  be  received  not  l^er  than 
September  19, 1994. 

A.  Federal  Reserve  Bank  oi  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  Arkansas  Banking  Company, 
Jonesboro,  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  98.01 
percent  of  the  voting  shares  of  the 
Arkansas  Bank-Jon^boro,  Jonesboro, 
Arkansas,  and  thereby  indirectly  acquire 
89^1  percent  of  the  voting  shares  of  The 
Arkansas  Bank-Walnut  Kdge,  Walnut 
Ridge,  Arkansas,  and  87.59  percent  of 
the  voting  ^ares  of  The  Planters  Bank- 
Osceola,  Osceola,  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  22, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-21048  Filed  8-25-94;  8:45  ana] 
BILUNO  CODE  a210O1-F 


Banc  One  Corporation,  CoreStates 
Financial  Corj),  PNC  Bank  Corp., 
KeyCorp,  National  City  Corporation, 
Mellon  Bank  Corporation;  Applications 
to  Engage  in  Certain  Nonbanking 
Activitios 

Banc  One  Corporation,  Columbus, 
Ohio  (Banc  Ch>e),  CoreStates  Financial 
Corp,  Philadelphia,  Pennsylvania 
(CoreStates),  PNC  Bank  Corp., 
Pittsburgh,  Pennsylvania  (PNC),  and 
KeyCorp,  Cleveland,  Ohio  (Ke^^orp), 
have  applied  pursuant  to  section  4(c)(8) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and 
§  225.23  of  the  Bird’s  Regulation  Y  (12 
CFR  225.23),  to  acquire,  tluough  their 
joint  venture  subsidiary,  Electronic 
Payment  Services,  Inc.,  Wilmington, 
IDelaware  (EPS):  (1)  Substantially  all  the 
assets  of  t^  Network  Services  Division 
(NSD)  of  Mellon  Bank,  N.A.,  Pittsburgh, 
Pennsylvania,  and  thereby  engage  in 
providing  automated  tellCT  machine 
(ATM)  services,  point  of  sale  (POS) 
services,  and  merchant  processing 
services;  and  (2)  certain  data  processing 
assets  of  National  City  Corporation, 
Cleveland,  Ohio  (National  City),  which 
include  assets  relating  to  the  provision 
of  ATM  services  and  POS  services.  EPS 
currently  is  authimzed  to  engage, 
through  its  existing  operating 
subsidiaries  (EPS  Subsidiaries),  in 
certain  permissible  nonbanking 
activities.  In  connection  with  these 
transactions,  and  the  transactions 
described  below,  EPS  will  form  a  series 
of  corpcNeticHis,  EPS  1,  Inc,  EPS  2,  inc., 
EPS  3,  Inc.,  and  Corp.,  all  of 
Wilmington,  Delaware.  EPS  Corp.  will 
hold  all  the  shares  of  the  EPS 
Subsidiaries  and  engage,  through  the 


EPS  Subsidiaries,  in  the  activities 
currently  conducted  by  the  EPS 
Subsidises  and  NSD. 

KeyCorp  also  has  applied,  pursuant  to 
section  4(c)(8)  of  the  BHC  Act,  to 
increase  its  indirect  ownership  interest 
in  the  EPS  Subsidiaries  through  the 
acquisition  of  an  interest  in  EPS  1,  Inc., 
the  shares  of  which  will  be  owned  by 
EPS  and  a  wholly-owned  nonbanking 
subsidiary  of  KeyCorp.  In  addition. 
National  City  has  apjdied.  pursuant  to 
section  4(c)(8)  of  the  BHC  Act,  to 
acquire  an  in^rect  ownership  interest 
in  the  EPS  Subsidiaries  throi^  the 
acquisition  of  an  interest  in  EPS  2,  Inc., 
the  shares  of  which  will  be  owned  by 
EPS  1,  bic.  and  a  wholly-owned 
nonbanking  subsidiary  of  National  City, 
and  thereby  engage  in  certain 
nonbanking  activities  described  below. 
Finally,  Mellon  Bank  Corporation, 
Pittsburgh,  Pennsylvania  (Mellon),  has 
applied,  pursuant  to  section  4(c)(8)  of 
the  BHC  Act,  to  acquire  an  indirect 
ownership  interest  in  the  EPS 
Subsidiaries  through  the  acquisition  of 
an  interest  in  EPS  3,  Inc.,  the  shares  of 
which  will  be  owned  by  EPS  2,  Inc.  and 
a  wholly-owned  nonbanking  subsidiary 
of  Mellon,  and  thereby  engage  in  certain 
nonbanking  activities  des^bed  below. 

Upon  consummation  of  the  above 
transactions.  Banc  One,  CoreStates, 

PNC,  KeyCorp,  National  City,  end 
Mellon  (collMdively,  Applicants)  each 
will  indirectly  control  more  than  5 
percent  of  the  voting  shares  of  a 
company  controlling  the  EPS 
Subsidiaries.  Applirants  maintain  that, 
under  this  proposal,  the  EPS 
Subsidiaries  would  engage  in  the 
following  nonbanking  activities: 

1.  Providing  data  jirocessing  and 
transmission  services  permissible  under 
§  225.25(bK7)  of  Regulation  Y  (12  CFR 
225.25(b)(7)),  including  certain  ATM 
services,'  POS  services, ^  electronic 
benefit  transfer  services,  and  electronic 
data  interchange  services; 

*  2.  Providing  stored  vahie  card 

services;  and 

3.  Providing  merchant  processing 
services. 


■  Applicants  maint^  that  ATM  senrices  include; 
ATM  switching,  tennlnal  diiving,  and  gateway 
senrices;  ATM  network  branded  debit  card  services; 
administrative  terminal  and  ATM  aathorization 
services;  ATM  card  production  mui  isanance: 
telephone  banking  and  bill  paying  services; 
information  terminal  and  point  of  banking  services; 
and  proprietary  ATM  services  for  non-financiat 
institutions. 

2  Applicants  maintain  that  POS  Services  incinde: 
POS  switching  and  termiaai  driving  servlets;  POS 
electronic  data  capture  and  authorizatmn  services; 
POS  gateway,  terminal  software,  and  utility 
payment  services:  and  POS  terminal  sale,  rental, 
and  maintenance  services. 


Applicants  seek  approval  to  conduct 
the  proposed  activities  throu^out  the 
United  States. 

Closely  Related  to  Bankang  Standard 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  ludding  oennpany 
may,  with  Board  approval,  engage  in 
any  activity  “which  the  Board  after  due 
notice  and  opportunity  fm  hearing  has 
determined  (by  ordw  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlHng  banks  as  to  be 
a  projier  incident  thereto”.  In 
determining  whether  a  proposed 
activity  is  closely  related  to  banking  for 
purposes  of  the  BHC  Act,  the  Board 
considers,  inter  alia,  the  matters  set 
forth  in  National  Courier  Association  v. 
Board  of  Governors  of  the  Federal 
Reserve  System,  516  F.2d  1229  (D.C  Gr. 
1975).  These  considerations  are  (1) 
Whether  banks  generally  have  in  fact 
provided  the  proposed  services.  (2) 
whether  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
services  as  to  equip  them  particularly 
well  to  provide  the  propo^  services, 
and  (3)  whether  baiiks  generally  provide 
services  that  are  so  integrally  related  to 
the  proposed  services  as  to  require  their 
provision  in  a  spyedalized  form.  See  516 
F.2d  at  1237.  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Reflation  Y,  49  FR  8(^  (1984). 

Applicants  maintain  that  the  Board 
previously  has  determined  that  the 
proposed  data  processing  and 
transmission  services  and  stored  value 
card  services,  when  conducted  within 
the  limitations  established  by  the  Board 
in  its  regulations  and  prior  orders,  are 
closely  related  to  banJ^g  within  the 
meaning  of  section  4(c)(8)  of  the  BHC 
Act.  See  12  CFR  225.25(b)(7);  Banc  One 
Corporation,  et  ai.,  79  Feder^  Reserve 
Bulletin  1158  (1993)  (1993  EPS  Order). 
See  also  Letter  dated  November  30, 

1992,  from  the  Federal  Reserve  Bank  of 
Cleveland  to  Robert  E.  Mannion,Esq.; 
Letter  dated  November  30, 1992,  from 
the  Federal  Reserve  Bank  of 
Philadelphia  to  Allen  L.  Raiken,  Esq. 
(1992  EPS  Approval  Letters).  Applicants 
have  stated  that  they  will  engage  in  the 
proposed  activities  in  conformity  with 
the  limitations  established  by  the  Board 
in  Regulation  Y,  the  1992  £1%  Approval 
Letters,  and  the  1993  EPS  Order. 

Applicants  also  maintain  that  the 
proposed  merchant  processing  services 
are  operationally  and  functionally 
similar  to  the  permissible  nonbanking 
activities  in  which  they  currently 
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engage  and  are  permissible  data 
processing  activities  under 
§  225.25(b)(7)  of  Regulation  Y.  In 
addition.  Applicants  state  that  the  Board 
previously  has  approved  similar 
merchant  processing  services  as  a  loan 
servicing  activity  permissible  under 
§  225.25(b)(1)  of  Regulation  Y  (12  CFR 
225.25(b)(1)).  See  Citicorp,  76  Federal 
Reserve  Bulletin  549  (1990). 

Proper  Incident  to  Banking  Standard 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  EPS  and  its 
subsidiaries  “can  reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  com]}etition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  ejects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  imsound  banking 
practices.”  12  U.S.C.  1843(c)(8). 

Applicants  believe  that  the  proposal 
will  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 

In  particular.  Applicants  maintain  that 
the  proposal  will  enhance  customer 
convenience  and  efficiency.  In  addition. 
Applicants  state  that  the  proposed 
activities  will  not  result  in  adverse 
effects  such  as  an  undue  concentration 
of  resources,  decreased  or  unfair 
competition,  conflicts  of  interests,  or 
unsoimd  banking  practices. 

In  publishing  tne  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  applications, 
and  does  not  represent  a  determination 
by  the  Board  that  the  proposal  meets  or 
is  likely  to  meet  the  standards  of  the 
BHC  Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 

Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  September  19, 
1994.  Any  request  for  a  hearing  on  this 
proposal  must,  as  required  by  §  262.3(e) 
of  the  Board’s  Rules  of  Procedure  (12 
CFR  262.3(e)),  be  accompanied  by  a 
statement  of  the  reasons  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
The  applications  may  be  inspected  at 
the  offices  of  the  Board  of  Governors, 
the  Federal  Reserve  Bank  of  Cleveland, 


or  the  Federal  Reserve  Bank  of 
Philadelphia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  22, 1994. 

Jennifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  94-21051  Filed  8-25-94;  8:45  am) 
BILUNQ  CODE  t210-01-P 


Norwest  Coiporation;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  jiermissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources: 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  tliis  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  19, 
1994. 

A.  Federal  Reserve  Bank  of 
MinneajMlis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  through  its 


wholly-owned  subdiariary,  Norwest 
Mortgage  Inc.,  DesMoines,  Iowa,  a  50 
percent  interest  in  Carlson  Mortgage 
Company,  Wakefield,  Massachusetts, 
and  thereby  engage  in  real  estate 
lending  activities  pursuant  to  § 
225.25(b)(1)  of  the  Board’s  Regulation  Y. 
Norwest  proposes  to  engage  in  this 
activity  through  a  joint  venture 
arrangement  with  Eastern  Massachusetts 
Real  Estate,  Inc.,  Wakefield, 
Massachusetts,  doing  business  as 
Carlson  Real  Estate  Corporation,  a 
Massachusetts  corporation.  The 
geographic  scope  that  this  activity  will 
be  conducted  is  Massachussetts. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  22, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-21049  Filed  8-25-94;  8:45  ami 
BILUNC  CODE  ttlOOI-E 


Serge  L  Sister,  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  15, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

J.  Serge  L.  Sisler,  Coggon,  Iowa,  to 
acquire,  as  a  result  of  a  stock 
redemption,  an  additional  25.08  percent 
(for  a  total  of  56.93  percent),  of  the 
voting  shares  of  North  Linn  Corporation, 
Coggon,  Iowa,  and  thereby  indirectly 
acquire  Linn  County  State  Bank, 

Coggon,  Iowa. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  Doris  Brumfield,  and  Stewart  M. 
Brumfield,  as  trustee  to  the  Valley  Bank 
ESOP,  Greenwood,  Mississippi,  to 
acquire  3.58  percent  of  the  voting  shares 
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of  Valley  Capital  Corporation, 
Cleveland,  Mississippi,  and  thereby 
indirectly  acquire  TTie  Valley  Bank, 
Cleveland,  Mississippi.  As  a  result  of 
this  acquisition.  Valley  Bank  ESOP  and 
the  Brumfields  would  control, 
respectively,  14.96  percent  and  13.52 
.  percent  (for  a  total  of  28.48  percent)  of 
the  voting  shares  of  Valley  ^pital 
Corporation. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  22, 1994. 

Jennifer  ).  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-21050  Filed  8-25-94;  8:45  am) 
BILUNO  CODE 


GOVERNMENT  PRINTING  OFFICE 
(GPO) 

Public  Meeting  for  Federal  Agencies 
and  Others  interested  in  a 
Demonstration  of  GPO  Access  (Pub.  L. 
103-40),  the  New  Online  Federal 
Register  and  Congressional  Record 

Note:  This  is  a  republication  without 
change  of  a  notice  published  on  August  25, 
1994  at  59  FR  43841. 

The  Superintendent  of  Documents 
will  hold  three  public  meetings  for 
Government  agencies  and  others 
interested  in  a  demonstration  of  the 
Government  Printing  Office’s  Access 
system,  provided  tmder  the  GPO 
Electronic  Information  Enhancement 
Act  of  1993  (Pub.  L.  103-40),  the  GPO 
Access  Act. 

Three  meetings  will  be  held  on 
Thursday,  September  8, 1994,  firam  9  to 
10  a.m.,  10:30  a.m.  to  11:30  a.m.,  1  p.m. 
to  2  p.m.,  in  the  Carl  Hayden  Room  at 
the  U.S.  Govermnent  Printing  Office 
(GPO),  732  North  Capitol  St.  NW, 
Washington,  DC  20401.  (Union  Station 
metro  stop  on  the  red  line). 

Under  Public  Law  103-40,  the 
Superintendent  of  Documents 
implemented  on  June  8, 1994  a  system 
of  online  access  to  the  Congressional 
Record,  the  Federal  Register,  and  other 
appropriate  information.  The  purpose  of 
this  meeting  is  to  demonstrate  the 
online  services  made  available  under 
the  initial  phase  of  the  implementation 
of  the  Act  and  to  solicit  comments  from 
users  interested  in  the  system. 

The  initial  online  services  include 
access  to  a  WAIS  Server  at  GPO  offering 
the  following  data  bases:  the  Federal 
Register  (including  the  Unified 
Agenda),  Volume  59  (1994),  the 
Congressional  Record  (including  the 
History  of  Bills),  Volume  140  (1994),  the 
Congressional  Record  Index,  Volumes 
138-140  (1992-1994),  and  Enrolled 
Bills  from  the  103d  Congress  (1993- 


1994).  The  Federal  Register  and 
Congressional  Record  data  bases 
provide  ASCII  text  files,  with  ail 
graphics  included  as  individual  files  in 
TIFF  format.  Both  data  bases  are 
updated  daily.  Brief  ASCII  text 
summaries  of  each  Federal  Register 
entry  are  also  available.  The 
Congressional  Record  Index  provides 
ASCII  text  files  with  all  graphics 
included  as  individual  files  in  TIFF 
format.  The  Enrolled  Bills  are  available 
as  ASCn  text  files  and  in  the  Adobe 
Acrobat  PDF  file  format.  Users  with 
Acrobat  viewers  can  display  and  print 
page  facsimiles  of  enrolled  bills. 

Seating  is  limited  to  60  people  per 
session.  Individuals  interested  in 
attending  should  contact  the  GPO’s 
Office  of  Electronic  Information 
Dissemination  Services  by  3  p.m., 
Tuesday,  September  6.  The  office  can  be 
reached  by  telephone  on  202-512-1265, 
by  FAX  on  202-512-1262,  or  by  e-mail 
at  help@eids05.eids.gpo.gov.  Limited 
parking  is  available  if  arrangements  are 
made  in  advance. 

Michael  F.  DiMario, 

Public  Printer. 

(FR  Doc.  94-20867  Filed  8-24-94;  8:45  am) 
BILUNO  CODE  1S0S-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[OPL-001-N] 

Medicare  Program;  Meeting  of  the 
Practicing  Physicians  Advisory 
Council 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Council.  This  meeting  is  open  to  the 
public. 

DATES:  The  meeting  is  scheduled  for 
September  12, 1994,  from  8  a.m.  until  5 
p.m.  e.d.t.  (An  additional  meeting  is 
tentatively  scheduled  for  December  12, 
1994.) 

ADDRESSES:  The  meeting  will  be  held  in 
Room  800, 8th  Floor  of  the  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  DiSario,  Executive  Director, 
Practicing  Physicians  Advisory  Council, 
Room  425-H,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 


SW.,  Washington,  DC  20201,  (202)  690- 
7874. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Security  Act,  as  added  by  section  4112 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (OBRA  ’90)  (Pub.  L.  101- 
508),  enacted  on  November  5, 1990,  to 
appoint  a  Practicing  Physicians 
Advisory  Council  (the  Council)  based 
on  nominations  submitted  by  medical 
organizations  representing  physicians. 
The  Council  meets  quarterly  to  discuss 
certain  proposed  changes  in  regulations 
and  carrier  manual  instructions  related 
to  physicians’  services,  as  identified  by 
the  Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occur  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  reconunendations  to  the  Secretary 
and  the  Administrator  of  the  Health 
Care  Financing  Administration  not  later 
than  December  31  of  each  year. 

The  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
claims  for  physicians’  services  under 
Medicare  in  the  previous  year.  Members 
of  the  Council  include  both 
participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  underserved  urban  areas.  At 
least  11  members  must  be  doctors  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  and  surgery  by  the 
States  in  which  they  practice.  Members 
have  been  invited  to  serve  for 
overlapping  4-year  terms. 

The  current  members  are:  Gary  C. 
Dennis,  M.D.;  Catalina  E.  Garcia,  M.D.; 
Harvey  P.  Hanlen,  O.D.;  Kenneth  D. 
Hansen,  M.D.;  Isabel  V.  Hoverman, 
M.D.;  S^dral  Hullett,  M.D.;  Jerilynn  S. 
Kaibel,  D.C.;  William  D.  Kirsch,  D.E., 
M.P.H.;  Marie  G.  Kuffiier,  M.D.; 
Katherine  L.  Markette,  M.D.:  Kenton  K. 
Moss,  M.D.;  Isadore  Rosenfeld,  M.D.; 
Richard  B.  Tompkins,  M.D.;  Kenneth  M. 
Viste,  Jr.,  M.D.;  and  James  C.  Waites, 
M.D.  The  chairperson  is  Richard  B. 
Tompkins,  M.D. 

The  tenth  meeting  of  the  Council  will 
be  held  on  September  12, 1994.  The 
following  topics  will  be  discussed  at 
that  meeting: 

•  The  5-year  refinapient  of  the 
relative  value  units  under  the  physician 
fee  schedule. 

•  Concurrent  care  as  a  claims 
processing  challenge  when  we  receive 
claims  from  several  physicians  who  are 
furnishing  services  to  the  same  patient 
during  the  same  time  period. 

•  The  nursing  facility  requirements 
that  mandate  visits  by  physicians 
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according  to  a  fixed  schedule 
established  in  regulations  (42  CFR 
483.40(c)). 

•  M^icaie  coverage  of,  and  payment 
for,  experimental  technology. 

Individuals  or  cnganizations  who  wish 
to  make  10-minute  chbI  presentations  on 
the-above  issues  must  contact  the 
Executive  Director  to  be  scheduled.  For 
the  name,  address,  and  telephone 
number  of  the  Executive  Director,  see 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  at  the  beginning  of  this  notice. 
The  number  of  oral  presentations  may 
be  limited  by  the  time  available. 

Anyone  who  is  not  scheduled  to 
speak  may  submit  written  comments  to 
the  Executive  Director.  The  meeting  is 
open  to  the  public,  but  attendance  is 
limited  to  the  space  available  on  a  first- 
come  basis. 

(Section  1868  of  the  Social  Security  Act  (42 
U.S.C.  1395ee)  and  section  10(a]  of  Public 
Law  92-463  (5  U.S.C  App.  2,  section  10(a)); 
45C.F.R.  Part  11. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance:  and  Program  No.  93.774, 

Medicare — Supplmnentary  Medical 
Insurance  Piogr^). 

Dated;  August  15, 1994. 

Bruce  C.  Vladeck, 

Administmtor,  Health  Care  Financing 
Administration. 

IFR  Doc.  94-21074  Filed  8-25-94: 8:45  am) 

BILUNQ  CODE  4120-01-P 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  September  1994: 

Name:  National  Advisory  Committee  on 
Rural  Health 

Date  and  Time:  September  18-21, 1994; 
3:30  p.m. 

Place:  The  Washington  Marriott  Hotel. 

22nd  and  M  Streets,  NW.,  Washington,  DC 
20037,  (202)  872-1500. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides  advice 
and  recommendation  to  the  Secretary  with 
respect  to  the  delivery,  financing,  research, 
development  and  administration  of  health 
care  ser\'ices  in  rural  areas. 

Agenda:  A  new  member  orientation 
session  is  planned  for  Sunday.  September  18, 
at  3:30  p.m.  All  members  are  encouraged  to 
attend  in  order  to  provide  a  smooth  transition 
for  the  newly  appointed  members. 

During  the  Plenarv  Session,  the 
Committee  is  consiciering  a  discussion 


on  issues  concerning  established  health 
systems  (Medicaid)  and  Native 
American  health  systems  (Indian  Health 
Service). 

The  Education  and  Health  Services 
Work  Group  and  the  Health  Care 
Finance  Work  Group  will  meet  between 
plenary  sessions  on  developing 
recommendations  and  strategies  for 
improving  health  services  delivery  in 
rural  areas.  The  Health  Care  Financing 
Work  Group  will  discuss  alternatives  to 
historical  costs  in  rural  areas;  risk 
adjustment  and  network  development; 
and  telemedicine  pa3nnent.  The  meeting 
will  adjourn  on  Wec^esday,  September 
21,  at  noon. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  ^na  S.  Puskin,  Executive 
Secretary,  National  Advisory  Committee 
on  Rural  Health,  Health  Resources  and 
Services  Administration,  Room  9-05, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  telephone 
(301)  443-0835,  FAX  (301)  443-2803. 

Persons  interested  in  attending  any 
portion  of  the  meeting  should  contact 
Ms.  Arlene  Granderson,  Director  of 
Operations,  Office  of  Rural  Health 
Policy,  Health  Resources  and  Services 
Administration,  Telephone  (301)  443- 
0835. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  23, 1994. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HBSA. 

[FR  Doc  94-21053  Filed  8-25-94;  8:45  am] 

BtLUNQ  CODE  41M-«S-P 

Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Roister  on  Friday,  )uly  29, 1994. 

OC^l  Reports  Clearance  Officer  on 
(410)  965-4142  for  copies  of  Mckage.) 

1.  Compliance  With  Pass-Along — 
0960-0240.  The  information  obtained 
by  this  regulation  is  used  by  the  Social 
S<Kurity  Administration  to  determine 
that  certain  States  which  administer 
their  own  supplementary  payments 
programs  have  complied  with  the 


requirements.  The  respondents  are 
States  which  have  entered  into  an 
agreement  with  the  Secretary  to 
administer  their  own  supplementary 
payments  programs. 

Number  of  Respondents:  26. 

Frequency  of  Response:  11  States  @  1, 
15  States  @4. 

Average  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  71  hours. 

2.  Waiver  of  Benefit  Payments — 0960- 
NEW.  The  information  on  form  SSA- 
149  is  used  by  the  Social  Security 
Administrati(m  to  document  the  fact 
that  a  beneficiary  has  requested  that  his 
or  her  benefits  not  be  paid.  The 
respondents  are  beneficiaries  who  use 
this  form  to  make  such  requests. 

Number  of  Respondents:  100. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  8  hours. 

3.  Application  for  Benefits  under  a 
U.S.  International  Social  Security 
Agreement — 0960-0448.  The 
informaticm  cm  form  SSA-2490  is  used 
by  the  Social  Security  Administration  to 
determine  a  claimant’s  eligibility  to 
either  U.S.  Social  Security  benefits  or 
benefits  firom  a  country  which  has 
entered  into  an  agreement  with  the  U.S. 
The  respondents  are  individuals  who 
have  filed  for  such  benefits. 

Number  of  Respondents:  10,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes.  n 

Estimated  Annual  Burden:  3,333 
hours. 

4.  Employment  Relationship 
Questionnaire — 0960-0040.  The 
information  on  form  SSA-7160  is  used 
by  the  Social  Security  Administration  to 
determine  the  employment  relationship 
of  alleged  employees  in  various 
occupations.  The  affected  public 
consists  of  claimants  and  tneir  alleged 
employers  when  the  claimant’s 
employee  status  is  questionable. 

Number  of  Respondents:  47,500. 

Frequency  of  Response:  1. 

Average  Bu^en  Per  Response:  25 
minutes. 

Estimated  Annual  Burden:  19,792 
hours. 

5.  Questionnaire  About  Employment 
or  Self-Employment  Outside  ^e  United 
States — 0960-0050.  The  information  on 
form  SSA-7163  is  used  by  the  Social 
Security  Administration  to  determine 
whether  work  done  outside  the  U.S.  by 
a  beneficiary  should  cause  a  reduction 
in  benefits.  Tbe  respondents  are 
beneficiaries  who  may  be  subject  to 
deductions  because  of  such  work. 

Number  of  Respondents:  20,000. 

Frequency  of  Response:  1. 
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Average  Burden  Per  Response:  12 
minutes. 

Estimated  Annua/  Burden:  4,000 
hours. 

6.  Waiver  of  Right  to  Appear — 
Disability  Hearing — 0960-NEW.  The 
information  on  form  SSA-773  is  used 
by  the  Social  Security  Administration  to 
provide  a  claimant  for  disability  benefits 
with  a  structured  means  to  request  a 
waiver  of  his  or  her  right  to  a  hearing. 

It  also  documents  the  fact  that  the 
claimant  understands  the  effects  of  this 
decision  to  waive  that  right.  The 
respondents  are  claimants  for  disability 
benefits  who  wish  to  waive  their  right 
to  a  hearing. 

Number  of  Respondents:  194. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  48  hours. 

OMB  Desk  Officer:  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  a^ve  at  the 
following  address:  Oflice  of 
Management  and  Budget,  OIRA,  New 
Executive  Office  Building,  Room  10230, 
Washington,  DC  20503. 

Dated:  August  20, 1994. 

Charlotte  Whitenight, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

[FR  Doc.  94-20933  Filed  »-25-94;  8:45  am] 

BiLUNQ  cooe  4eio-2a-p 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  0-04-1069;  FR-37481 

Delegation  and  Redelegation  of 
Authority;  Offices  of  the  Assistant 
Secretaries  for  Fair  Housing  and  Equal 
Opportunity  and  Public  and  Indian 
Housing 

AGENCY:  Office  of  the  Secretary;  Offices 
of  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  (FHEO) 
and  the  Assistant  Secretary  for  Public 
and  Indian  Housing  (PIH),  HUD. 

ACTION:  Notice  of  delegation  and 
redelegation  of  authority. 

SUMMARY:  This  notice  delegates  and 
redelegates  authority  from  the  Secretary 
of  Housing  and  Urban  Development  to 
certain  HUD  officials  to  grant  time 
extensions  to  Public  Housing  Agencies 
and  Indian  Housing  Authorities  (HAs) 
to  complete  structural  changes  to 
dwelling  units,  in  compliance  with  the 


regulation  at  24  CFR  8.25(c).  This 
regulation  implements  Section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794  et  seq.),  with 
regard  to  program  accessibility  for 
individuals  with  disabilities.  The  Act 
prohibits  discrimination  against 
individuals  with  disabilities  in  any 
program  or  activity  receiving  Federal 
financial  assistance.  The  authority  to 
grant  a  time  extension  is  jointly 
delegated  to  both  the  Assistant  Secretary 
for  FHEO  and  the  Assistant  Secretary  for 
PIH.  This  authority  is  then  retained  and 
jointly  redelegated  to  both  the  Director, 
Fair  Housing  and  Equal  Opportunity 
Division,  and  to  either  the  Director, 
Public  Housing  Division  (in  the  case  of 
a  Public  Housing  Agency)  or  the 
Administrator,  Office  of  Native 
American  Programs  (in  the  case  of  an 
Indian  Housing  Authority),  in  the 
pertinent  field  offices. 

EFFECTIVE  DATE:  August  15, 1994: 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Thorson,  Director, 
Maintenance  and  Supply  Division. 

Office  of  Construction,  Rehabilitation 
and  Maintenance.  Office  of  Public  and 
Indian  Housing,  telephone  (202)  708- 
4703,  Deborah  Lalancette,  Director, 
Housing  Management  Division,  Office  of 
Native  American  Programs,  Office  of 
Public  and  Indian  Housing,  telephone 
(202)  708-2980,  or  Judith  Keeler. 
Director,  Office  of  Ifrogram  Compliance 
and  Disability  Rights,  Office  of  Fair 
Housing  and  Equal  Opportimity, 
telephone  (202)  708-2618  (voice/TDD) , 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410.  (These  are  not 
toll-free  numbers.] 

SUPPLEMENTARY  INFORMATION:  The 
regulation  at  24  CFR  8.2S(c)  requires 
each  Public  Housing  Agency  (PHA)  and 
Indian  Housing  Authority  (IHA) 
(collectively  referred  to  as  HAs)  to 
assess  the  need  for  dwelling  units 
within  its  jurisdictional  area  which  are 
accessible  to  individuals  with 
disabilities.  Where  the  assessment 
demonstrates  a  need  for  additional 
accessible  units,  the  HA  must  develop  a 
transition  plan  to  achieve  the  necessary 
structural  changes.  In  accordance  with 
this  regulation,  each  HA  is  to  have 
already  made  such  assessment,  and 
developed  a  transition  plan,  if  required. 

24  CFR  8.25(c)  provides  that  each  HA 
must  have  completed  the  structural 
changes  necessary  to  achieve 
accessibility  as  identifred  in  the 
transition  plan  no  later  than  July  11, 
1992.  However,  the  regulation  also 
provides  that  an  HA  may  obtain  an 
extension  of  time  in  meeting  this 
deadline  under  certain  circumstances. 


Section  8.25(c)  provides  that  the 
Assistant  Secretary  for  FHEO  and  the 
Assistant  Secretary  for  PIH  may  extend 
the  deadline  to  as  late  a  date  as  July  11, 
1994  “on  a  case-by-case  determination 
that  compliance  within  that  period 
would  impose  undue  financial  and 
administrative  burdens  on  the  operation 
of  the  recipient’s  public  housing  and 
multi-family  Indian  housing  program”. 
This  regulation  further  provides  that  the 
Secretary  or  the  Undersecretary  may 
extend  the  time  period  for  compliance 
from  July  11, 1994,  up  until  July  11, 
1995,  in  “extraordinary  circiunstances”. 
To  facilitate  the  prompt  review  of  each 
request,  the  Secretary  is  jointly 
delegating  to  the  Assistant  Sectaries 
for  FHEO  and  PIH,  and  the  Assistant 
Secretaries  are  jointly  redelegating  to 
certain  officials  in  the  field,  ffie 
authority  to  grant  an  extension  of  time 
in  “extraordinary  circumstances”  for  an 
HA  to  complete  these  structural 
changes. 

Accordingly,  the  Secretary  delegates, 
and  the  Assistant  Secretaries  for  FHEO 
and  PIH  redelegate,  authority  as  follows: 

Section  A.  Authority  Redelegated 

The  Secretary  of  Housing  and  Urban 
Development  jointly  delegates  to  both 
the  Assistant  Secretary  for  FHEO  and 
the  Assistant  Secretary  for  PW,  who 
retain  their  authority  and  jointly 
redelegate  to  both  the  Director,  Fair 
Housing  and  Equal  Opportunity 
Division,  and  to  either  the  Director, 
Public  Housing  Division  (in  the  case  of 
a  PHA)  or  the  Administrator,  Office  of 
Native  American  Programs  (in  the  case 
of  an  IHA),  in  the  pertinent  field  offices, 
the  power  and  authority  to  grant  a  time 
extension  in  extraordinary 
circumstances  from  July  11, 1994,  for  a 
period  up  to  one  year  until  July  11. 
1995,  for  an  HA  to  complete  structural 
changes  needed  (as  previously 
determined  pursuant  to  24  CFR  8.25(c)) 
to  provide  additional  units  accessible  to 
individuals  with  disabilities.  Where  a 
particular  field  office  does  not  have  a 
Fair  Housing  and  Equal  Opportunity 
Division,  the  Director,  Fair  Housing  and 
Equal  Opportunity  Division  in  the  field 
office  which  has  responsibility  for  the 
programs  for  HAs  in  that  jurisdiction 
shall  have  the  authority  with  respect  to 
the  redelegation  within  this  notice. 

Section  B.  No  Authority  to  Redelegate 

The  authority  granted  pursuant  to 
Section  A.,  above,  may  not  be  further 
redelegated  piu^uant  to  this  delegation. 

Authority:  Sec.7(d),  Department  of 
Housing  and  Urban  Development  Act  [42 
U.S.C  3535(d)]. 
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Dated:  August  15, 1994. 

Michael  B.  farvis. 

General  Deputy  Assftant  Secretary  for  Public 
and  Indian  Housing. 

Paul  Williams, 

General  Deputy  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity. 

Heniy  G.  Cisneros, 

Secretary  of  Housing  and  Urban 
Development 

(FR  Doc  94-21138  Filed  8-25-94;  8:45  am) 
BILUNQ  cooe  4210-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-B40^210-10;  CACA  7404,  CACA  7425, 
CACA  7438,  CACA  7853,  CAS  2320,  CAS 
2827,  CAS  3527,  CAS  2293,  CAS  4143,  CAS 
079602,  CAS  080442,  CAS  066779,  CAS 
5264] 

Notice  of  Proposed  Continuation  of 
Withdrawals;  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  has 
proposed  to  continue  withdrawals  on 
550.57  acres  for  20  years  within  the 
Klamath  National  Forest.  The 
segregative  effect  on  these  withdrawals 
remains  unchanged. 

DATES:  Comments  should  be  received  on 
or  before  November  25, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  California  State  Director,  6LM,  2800 
Cottage  Way,  Room  E-2845, 

Sacramento,  California  95825. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Sieckman,  BLM  California  State 
Office.  916-978-4820. 

SUPPLEMENTARY  INFORMATION: 

1.  CACA  7404 

The  land  is  described  as  follows: 

Mount  Diablo  Kferidlan,  T.  47  N.,  R.  9  W., 
sec.  30.  SWV4NEV4NEV4.  SEV4NWV4NEV4, 
NEV4SWV4NEV4,  NWV4SEV4NEV4. 

The  area  described  contains  40.00  acres  in 
Siskiyou  County.  The  purpose  of  this 
withdrawal  is  to  protect  the  Deer  Camp 
Ranger  Station. 

2.  CACA  7425 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian,  T.  45  N.,  R.  8  W., 
sec.  2.  SWV4SEV4NWV4.  NV2NEV4SWV4. 

I'he  area  described  contains  30.00  acres  in 
Siskiyou  County.  The  purpose  of  this 
withdrawal  is  to  protect  the  Big  Humbug 
Administrative  Site. 

3.  CACA  7438 

The  land  is  described  as  follows: 


Mount  Diablo  Meridian,  T.  45  N.,  R.  10  W., 
sec.  21,  Portion  of  NW’ANW’A. 

The  area  described  contains  2.52  acres  in 
Siskiyou  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Scott  Bar  Ranger 
Station. 

4.  CACA  7853 

The  land  is  described  as  follows: 

Humboldt  Meridian,  T.  17  N.,  R.  7  E.,  sec. 
16.  EV2NEV4SEV4.  NEV4SEV4SEV4. 

The  area  described  contains  30.00  acres  in 
Siskiyou  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Indian  Creek 
Ranger  Station. 

5.  CAS  2320 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian,  T.  19  N.,  R.  7  E.. 
sec.  35,  lots  1  and  2,  S’/i8NEV4. 

The  area  described  contains  156.15  acres  in 
Siskiyou  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Thompson  Cave 
Area. 

6.  CAS  2827 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian,  T.  38  N.,  R.  11  W.. 
sec.  21,  descr.  by  metes  and  bounds. 

The  area  described  contains  approximately 
16.00  acres  in  Siskiyou  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  East  Foric 
Camping  Site. 

7.  CAS  3527 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian,  T.  39  N.,  R.  11  W.. 
sec.  36,  that  portion  lying  above  the  junction 
of  Shadow  Creek  and  the  East  Fork  of  the 
South  Fork  of  the  Salmon  River  and  to  Forest 
Highway  93. 

Humboldt  Meridian,  T.  10  N.,  R.  6  E.,  sec. 
28.  SVzNE’A  lot  5.  NW^ASE'/.  lot  5, 

The  area  described  contains  approximately 
21.00  acres  in  Siskiyou  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  Shadow 
Creek  Camping  Site  and  the  Hotelling  Gulch 
Camping  Site. 

8.  CAS  2293 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian,  T.  44  N.,  R.  11  W., 
sec.  21.  SEV4SEV4SEV4,  EV2SWV4SEV4SEV4: 
sec.  28,  NEV4NEV4NEV4, 

EV2NWV4NEV4NEV4. 

The  area  described  contains  approximately 
30.00  acres  in  Siskiyou  County.  The  piurpose 
of  the  withdrawal  is  to  protect  the  Spring  Flat 
Campground. 

9.  CAS  4143 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian,  T.  38  N.,  R.  11  W., 
(unsurveyed),  sec.  21.  descr.  by  metes  and 
bounds. 

The  area  described  contains  approximately 
6.2  acres  in  Siskiyou  County.  The  purpose  of 
the  withdrawal  is  to  protect  the  East  Fork 
Addition. 

10.  CAS  079602 

The  land  is  described  as  follows: 


Humboldt  Meridian,  T.  14  N.,  R.  6  E.,  sec. 
30,  SEV4NEV4SWV4,  W'ANW’ASE'A, 
(Protraction  diagram  Na  164  locates  land  in 
SW'A,  section  28). 

The  area  described  contains  approximately 
30.00  acres  in  Siskiyou  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  Dillon  )im 
Campground. 

11.  CAS  080442 

The  land  is  described  as  follows: 

Humboldt  Meridian,  T.  17  N.,  R.  7  E.,  sec. 

3,  S’ASW’ANW’ASW'A,  W'ASW’ASW’A;  sec. 

4,  SViS'ANE’ASE’A,  NVtSE’ASE’A, 
SEV4SEV4SEV4:  sec.  9.  NEV4NEV4NEV4. 

The  area  described  contains  approximately 
75.00  acres  in  Siskiyou  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  Rhodonite 
Tree  Improvement  Administrative  Site. 

12.  CAS  066779 

The  land  is  described  as  follows: 

Mount  Diablo  Meridian,  T.  48  N.,  R.  8  W., 
sec.  21,  NWV4SEV4,  NV2SWV4SEV4. 

The  area  described  contains  approximately 
60.00  acres  in  Siskiyou  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  Beaver 
Creek  Fire  Station. 

13.  CAS  5264 

The  land  is  described  as  follows: 

Humboldt  Meridian,  T.  10  N.,  R.  7  E., 
(unsurveyed),  sec  13,  descr.  by  metes  and 
bounds,  also  known  as  Forks  of  Salmon 
Ranger  Station. 

Mount  Diablo  Meridian,  T.  40  N.,  R.  10  W., 
(unsurveyed),  sec.  18,  descr.  by  metes  and 
bounds,  also  known  as  Idlewild 
Campground. 

Mount  Diablo  Meridian,  T.  39  N.,  R.  11  W.. 
(unsurveyed),  sec.  15,  portion  SW’A,  descr. 
by  metes  and  bounds,  also  known  as  Eddy 
Gulch  Lookout. 

Mount  Diablo  Meridian,  T.  40  N.,  R.  11  W., 
sec.  29,  portion  NEV4,  descr.  by  metes  and 
bounds,  also  known  as  Sawyers 
Administrative  Site. 

Mount  Diablo  Meridian,  T.  39  N.,  R.  12  W.. 
(unsurveyed),  sec.  11,  portion  NW’A,  descr. 
by  metes  and  bounds,  also  known  as  Blue 
Ridge  Lookout. 

The  area  described  contains  approximately 
53.7  acres  in  Siskiyou  County.  The  purpose 
of  the  withdrawal  is  to  protect  the  above 
mentioned  Ftwest  Service  administrative 
sites. 

The  authorized  ofilcer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 

A  report  will  also  be  prepared  for 
consideration  by  the  Se<^tary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and,  if  so,  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawals  will  continue  imtil  such 
final  determination  is  made. 
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Dated:  August  18. 1994. 

Nancy  J.  Alex, 

Chie/,  Lands  Section. 

[FR  Doc.  94-20998  Filed  8-25-94;  8:45  am] 
BOJJNO  CODE  431<M0-P 


Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  collection  of  information  listed 
below  has  been  submitted  to  the  Office 
of  Management  and  Budget  for 
reapproval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Copies  of  the  proposed 
information  collection  and  related  forms 
may  be  obtained  by  contacting  Jeane 
Kaias  at  303-231-3046.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  at  the  telephone 
number  listed  below  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1010-0075), 
Washington,  E)C  20503,  telephone  202- 
395-7340. 

TITLE:  Gas  Transportation  and 
Processing  Allowances  0MB  approval 
number:  1010-0075. 

ABSTRACT:  When  a  company  enters  into 
a  contract  to  develop,  produce,  and 
dispose  of  gas  and  associated  products 
from  Federal  or  Indian  lands,  that 
company  agrees  to  pay  the  United  States 
or  Indian  Tribe  or  allottee  a  share 
(royalty)  of  the  full  value  of  production 
from  the  leased  lands.  In  order  to 
determine  whether  the  amount  of 
royalty  tendered  represents  the  proper 
royalty  due,  it  is  necessary  to  estabUsh 
the  value  of  allowances  being  deducted 
from  royalty  payments.  Allowances  are 
taken  for  the  cost  of  processing  the  gas 
stream  to  extract  associated  products, 
and  for  the  cost  of  transporting  the  gas 
to  the  processing  plant  and  to  the  point 
of  sale.  The  information  collected  is 
necessary  to  evaluate  the  reasonableness 
of  allowances  taken  and  to  ensure  that 
proper  royalty  payments  are  made. 

Bureau  Form  Numbers:  MMS-4109, 
MMS-4295. 

Frequency:  Annually,  or  when 
contracts  are  changed  or  terminated. 

Description  of  Respondents:  Gas 
product  companies. 

Estimated  Completion  Time: 

Average — 3  hours. 

Annual  Responses:  5,535. 

Annual  Burden  Hours:  16,153. 

Bureau  Clearance  Officer.  Arthur 
Quintana.  (703)  787-1101. 


Dated:  July  20, 1994. 

James  W.  Shaw, 

Associate  Director  for  Royalty  Management. 
(FR  Doc.  94-21070  Filed  8-25-94;  8:45  am] 
BILUNO  CODE  4310-Mn-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  Na  32556] 

Illinois  Central  Corporation— Common 
Control— Illinois  Central  Railroad 
Company  and  The  Kansas  City 
Southern  Railway  Company 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  profiling  notification 
and  request  for  comments. 

SUISIMARY:  Pursuant  to  49  CFR  1180.4(b), 
applicants  have  notified  the 
Commission  of  their  intent  to  file  an 
applicaticHi  seeking  approval  for  Illinois 
Central  Corporation’s  (IC)  acquisition  of 
control  of  and  merger  with  K^sas  City 
Southern  Industries  Inc.,  and  the 
resulting  common  control  of  Illinois 
Central  Railroad  Company  and  The 
Kansas  City  Southern  Railway  Company 
by  IC  The  Commission  finds  this  to  be 
a  major  transaction  as  defined  in  49  CFR 
part  1180.  Applicants  have  proposed  an 
accelerated  procedural  sch^ule,  and 
the  Commission  invites  interested 
persons  to  comment  on  it. 

DATES:  Written  comments  must  be  filed 
with  the  Interstate  Commerce 
Commission  no  later  than  September  12, 
1994.  Applicants’  reply  is  due  by 
Septem^r  22. 1994. 

ADDRESSES:  An  original  and  20  copies  of 
all  documents  must  refer  to  Finance 
Docket  No.  32556  and  be  sent  to:  Office 
of  the  Secretary.  Case  Control  Branch. 
Attn:  Finance  Docket  No.  32556, 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Dettmar,  (202)  927-5660.  (TDD 
for  hearing  impaired:  (202)  927-5721.] 

In  addition,  one  copy  of  all 
documents  in  this  proceeding  must  be 
sent  to  applicants’  representative: 

Robert  P.  vom  Eigen.  Hopkins  &  Sutter. 
888  Sixteenth  Street,  N.W.,  Washington, 
DC  20006. 

8UPPLBNENTARY  INFORMATION:  On  July 
29, 1994,  Illinois  Central  Qxporation 
(IC),  Illinois  Central  Railroad  Company 
(ICRR),  Kansas  Qty  Southern  Industries 
Inc.  (KCSI),  and  The  Kansas  City 
Southern  Railway  Company  (K^R) 
(collectively  applicants)  filed  a  notice  of 
intent  indicating  that  IC  will  file  an 
application  seeking  Commission 
approval  and  authorization  under  49 


U.S.C  11343-47  for  (1)  IC’s  acquisition 
of  control  of  and  merger  with  KC^;  and 
(2)  the  resulting  common  ccmtrol  of 
ICRRandKCSRbylC. 

In  this  transaction.  IC  will  acquire 
100%  of  the  stodc  of  KCSI.  The 
acquisition  will  occur  as  part  of  a 
transaction  in  which  (1)  KCSI  will  effect 
a  reorganization  in  which  it  distributes 
complete  ownership  of  its  financial 
services  and  information  processing 
operations  to  the  holders  of  KCSFs 
common  stock;  and  (2)  IC  will  place  its 
stock  in  ICRR  into  an  independent 
voting  trust.'  Applicants  state  that, 
while  awaiting  approval  of  the 
transaction  by  the  Commission,  ICRR 
and  KCSR  will  be  operated 
independently.  The  parties  anticipate 
that  the  independent  voting  trust  will 
terminate  upon  approval  of  the 
transaction  by  this  Commission. 

Applicants  state  that,  after  the 
reorganization  has  occurred.  IC  and 
KCSI  intend  to  consummate  the  merger 
in  which  KCSI  will  be  merged  with  IC 
and  the  separate  existence  of  KCSI  will 
cease. 

Applicants  %vill  use  the  year  July  1, 
1993  to  June  30, 1994,  for  purposes  of 
the  imp^  analyses  to  be  filed  in  their 
application.  Applicants  anticipate  filing 
their  application  on  or  about  November 
1, 1994. 

The  Commission  finds  that  this  is  a 
major  transaction,  as  defined  at  49  CFR 
1180.2(a),  as  it  is  a  control  transaction 
involving  two  or  more  class  I  railroads. 
The  application  must  conform  to  the 
regulations  set  forth  at  49  CFR  part  1180 
and  must  contain  all  Informaticm 
required  there  for  major  transactions, 
except  as  modified  by  any  advance 
waiver.  Applicants  are  al^  required  to 
submit  maps  with  overlays  that  show 
the  existing  routes  of  both  carriers  and 
their  competitors. 

By  petition  filed  August  5. 1994, 
applicants  sought  approval  of  a 
protective  order  to  protect  confidential, 
highly  confidential,  and  proprietary 
informatiim.  including  contract  terms, 
shippei^pecific  traffic  data,  and  other 
traffic  data  to  be  submitted  in 
connection  with  the  control  application. 
A  protective  rarder  was  approv^  in  a 
decision  served  August  12, 1994. 

Also  on  August  5, 1994,  applicants 
filed  a  petition  to  establish  a  procedural 
schedule.  The  Commission  seeks 
comments  now  on  applicants’  proposed 
procedural  schedule.  Applicants’ 


'  On  August  16. 1994.  iC  requested,  under  49  CFR 
1013.3(a).  an  informal  opinion  from  the  Secretary 
of  tlie  Commiseian  tliat  the  pcopoeed  voting  trust 
arrangement  will  insulate  IC  from  any  vioiation  of 
the  Interstate  Commerce  Act  pending  approval  of 
the  application. 


44156 


Federal  Register  /  Vol.  59,  No.  165  /  Friday,  August  26,  1994  /  Notices 


proposed  procedural  schedule  is  as 
follows:^ 

Proposed  Procedural  Schedule 

F  Primary  application  filed. 

F+30  Commission  notice  of 
acceptance  of  primary  application 
published. 

F+75  Comments  on  primary 
application  (except  DO],  DOT)  due, 
including  first  list  of  protective 
conditions  or  other  affirmative  relief  to 
be  sought. 

F+90  DOJ,  DOT  comments  on 
primary  application  due. 

F+105  Second  lists  of  protective 
conditions  due. 

F+120  Responsive  applications  due; 
opposition  to  primary  application  due. 

F-i-150  Commission  notice  of 
acceptance  of  responsive  applications 
published. 

F+180  Government  parties’  evidence 
due;  opposition  to  responsive 
applications  due;  rebuttal  with  respect 
to  primary  application  due. 

F+205  Responses  to  government 
parties’  evidence  due;  rebuttal  in 
support  of  responsive  applications  due. 

F+220  to  F+225  Hearing  on  all 
evidence;  witnesses  to  be  cross- 
examined  only  to  the  extent  specific 
need  is  shown  in  order  to  resolve 
material  issues  of  disputed  fact. 

F-t-246  Opening  briefs  due. 

F+256  Reply  briefs  due. 

F+270  Oral  argument. 

F+365  Final  decision. 

Under  the  proposal,  immediately 
upon  each  evidentiary  filing,  the  filing 
p^y  will  place  all  documents  relevant 
to  the  filing  (other  than  documents  that 
are  privileged  or  otherwise  protected 
from  discovery)  in  a  depository  open  to 
all  parties,  and  will  make  its  witnesses 
available  for  discovery  depositions. 
Access  to  documents  subject  to  • 
protective  order  will  be  appropriately 
restricted.  Parties  seeking  discovery 
depositions  may  proceed  by  agreement. 
Relevant  excerpts  of  transcripts  will  be 
received  in  lieu  of  cross-examination  at 
the  hearing,  unless  cross-examination  is 
needed  to  resolve  material  issues  of 
disputed  fact.  Discovery  on  responsive 


2  In  addition  to  submitting  an  original  and  20 
copies  of  all  documents  filed  with  the  Commission, 
the  parties  are  encouraged  to  submit  all  pleadings 
and  attachments  as  computer  data  contained  on  a 
3.5'inch  floppy  diskette  which  is  formatted  for 
WordPerfect  5.1  (or  formatted  so  that  it  can  be 
converted  by  WordPerfect  5.1).  The  computer  data 
contained  on  the  computer  diskettes  submitted  are 
subject  to  the  protective  order  attached  to  the 
Commission's  decision  served  August  12, 1994,  and 
this  information  is  for  the  exclusive  use  of 
Commission  employees  working  directly  on  review 
of  substantive  matters  in  this  proceeding.  The 
flexibility  provided  by  such  computer  file  data  will 
facilitate  expedited  review  by  the  Commission  and 
its  staff. 


applications  will  begin  immediately 
upon  their  filing. 

The  proposed  schedule  contains 
substantially  shorter  time  periods  than 
those  provided  for  in  our  rules  at  49 
CFR  1180.4(a}-(e).  For  example. 

§  1180.4(e)  tracks  the  statute  at  49  U.S.C. 
11345(b)(3)  and  requires  that  the 
evidentieuy  procee^ngs  for  a  major 
transaction  be  completed  in  24  months 
after  acceptance  of  the  primary 
application,  with  a  final  decision  to  be 
issued  within  180  days  thereafter. 

We  invite  interested  persons  to 
submit  written  comments  on  the 
proposed  procedural  schedule. 
Comments  must  be  filed  by  September 
12, 1994.  Applicants  may  reply  by 
September  22, 1994. 

Decided:  August  22, 1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan.  Commissioner 
Simmons  did  not  participate  in  the 
disposition  of  this  phase  of  the  proceedings. 
Anne  K.  Quinlan, 

Acting  Secretoiy. 

(FR  Doc.  94-21097  Filed  8-25-94;  8:45  am) 

BILUNO  CODE  703S-01-P 


[Docket  No.  AB-167  (Sub-No.  1127)] 

Consolidated  Rail  Corporatioiv— 
Abandonment— Between  Schneider,  IN 
and  Danville,  IL  in  Lake,  Newton, 
Benton,  and  Warren  Counties,  IN  and 
Vermilion  County,  IL 

The  Commission  has  found  that  the 
public  convenience  and  necessity 
permit  Consolidated  Rail  Corporation 
(Conrail)  to  abandon  its  76.2-mile 
Danville  Secondary  line  extending  fi-om 
Schneider,  IN  (milepost  33.0)  to 
Danville,  ^  (milepost  109.2),  in  Lake, 
Newton,  Benton,  and  Warren  Counties, 
IN  and  Vermilion  County,  IL,  subject  to 
a  condition  relating  to  the 
discontinuance  of  trackage  rights  over 
the  line  by  Soo  Line  Railroad  Company. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
on  the  applicant  no  later  than  10  days 
firom  publication  of  this  Notice.  The 
following  notation  must  be  typed  in 
boldface  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
“Office  of  Proceedings,  AB-OFA.’’  Any 


offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CTR  1152.27. 

Decided:  August  19, 1994. 

By  the  Commission,  Chainnan  McDonald, 
Vice  Chainnan  Phillips,  and  Commissioners 
Simmons  and  Morgan. 

Anne  K.  Quinlan, 

Acting  Secretary. 

[FR  Doc.  94-21183  Filed  8-25-94;  8:45  am) 
BILLING  CODE  703S-01-P 


[Docket  No.  AB-55  (Sub-No.  488X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption  and 
Discontinuance  of  Trackage  Rights 
Exemption — in  Rockbridge  County,  VA 

The  Commission,  under  49  U.S.C. 
10505,  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  10903,  et  seq., 
the  abandonment  by  CSX 
Transportation,  Inc.  (CSXT)  of  a  portion 
of  its  railroad  from  milepost  CPJ-9.34  at 
Loch  Laird  to  milepost  C3’J-12.0  at 
Buena  Vista,  and  to  discontinue 
trackage  rights  over  the  Norfolk  and 
Western  Railway  (N&W)  between 
Glasgow  and  Loch  Laird,  in  Rockbridge 
County,  VA.  The  exemption  is  granted 
subject  to  standard  labor  protective 
conditions. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Charles  M. 
Rosenberger,  500  Water  Street, 
Jacksonville,  FL  32202. 

This  exemption  is  efiective  on 
September  25, 1994.  Formal  expressions 
of  intent  to  file  an  ofier  of  financial 
assistance  under  49  CFR  1152.27(c)(2) 
must  be  filed  by  September  2, 1994,  and 
petitions  to  stay  must  be  filed  by 
September  12, 1994.  Requests  for  a 
public  use  condition  under  49  CFR 
1152.28(a)(2)  must  be  filed  by 
September  15, 1994.  Petitions  to  reopen 
must  be  filed  by  September  20, 1994. 
For  further  information,  contact  Joseph 
H.  Dettmar,  (202)  927-5660. 

Additional  information  is  contained 
in  the  Commission’s  decision.  To 
purchase  a  copy  of  the  full  decision, 
write,  call,  or  pick  up  in  person  firom: 
Dynamic  Concepts,  be..  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  D.C.  20423. 
Telephone:  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services:  (202) 
927-5721.1 

Decided:  August  17, 1994. 
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By  the  Coinmi.«sioa,  Chairman  McDonald. 
Vice  Chairman  Phillips,  and  Commissiooers 
Sinunons  and  Morgan. 

Anne  K.  QuinUn, 

Acting  SecretQiy. 

IFR  Doc.  94-2tll2  Filed  8-25-94;  8;45  amj 
BILUNQ  COOS  703S-41-P 


[Docket  No.  AB-d82  (Sub4)o.  3X)] 

Texas  and  OMahoma  R.R.  Co. — 
Abandonment  Exemption — In  Foard 
and  Wilbarger  Counties,  TX 

Texas  and  Oklahoma  R.R.  Co.  (T&O) 
has  filed  a  notice  of  exemption  imder  49 
CFR 1152  Subpart  F — Exempt 
Abandonments  to  abandon  a  16.81  mile 
portion  of  its  rail  line  between  milepost 
480.19  near  the  Texas-Oklahoma  State 
Line  in  Wilbarger  County,  TX,  and 
milepost  497.0  near  Chillicothe,  TX,  in 
Foard  County,  TX.* 

T&O  has  certified  that;  (1)  no  local  or 
overhead  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (3)  the  requirements  at  49 
CFR  1105.7  (environmental  report).  49 
CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittal  letter),^  49  CFR 

1105.12  (newspaper  publication)  and  49 
CFR  1152.50(d)(1)  (notice  to 
govermnental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
a^ected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  LCC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 


'  The  line  segment  sought  to  be  abandoned  here 
is  included  In  the  156.49-mile  rail  line  which  was 
proposed  for  abandonment  in  Texas  and  Oktahoma 
R.R.  Company— Abandonment  Exemption — 
Between  The  Oklahoma-Texas  State  Line  And 
Orient  Junction  (Sweetemter),  Texas,  Docket  No. 
AB-362  (Snb-No.  2X1.  (IGC  served  Mar.  25, 1994). 
That  request  was  denied  because  the  Commission 
was  wieUe  to  teecfa  a  majority.  TftO's  petition  for 
reconsidaratian  in  that  proceeding  is  pending 
before  the  Commission. 

*  The  Commission’s  Section  of  Environmental 
Analysis  has  allowed  TftO  to  meet  the  foregoing 
requirements  based  on  the  environmental  and 
historic  report  submitted  in  the  Docket  Na  AE-362 
(Sub-No.  2X)  because  the  conditions  relating  to  the 
line  segment  involved  here  have  not  changed  since 
the  previous  report  was  submitted. 


assistance  (OFA)  has  been  received,  this 
exemption  will  be  efiective  on 
September  25, 1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,®  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1 152.27(c)(2) and  trail  use/rail  bankir^ 
statements  under  49  CFR  1152.29  ®  must 
be  filed  by  September  6, 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  imder  49  CFR  1152.28  must 
be  filed  by  September  15, 1994,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representatives:  Richard  H. 
Streeter,  Barnes  &  Thornburg,  1815  H 
Street,  Suite  800,  Washington,  DC 
20006. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

T&O  has  filed  an  environmental 
report  in  Docket  No.  AB-362  (Sub-No. 
2X)  which  addresses  the  effects  of  the 
abandonment,  if  any,  on  the 
environment  or  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  a  revised 
environmental  assessment  (EA)  by 
August  31. 1994.  Interested  persons  may 
obtain  a  copy  of  the  EA  from  SEA  by 
writing  to  SEA  (Room  3219,  Interstate 
Commerce  Commission.  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEA.  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subs^uent  decision. 

Decided:  August  22, 1994. 


^  A  sUy  will  be  routinely  issued  by  the 
ConunissioD  in  those  proceedings  where  an 
infonnad  decision  on  environosental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation}  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  LCil2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See  Exempt,  of  Rail  Abandonment— Offers  o/ 
Finan.  Assist.,  4  I.CC.2d  164  (1987). 

^The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Amie  K.  Qufailan, 

Acting  Secretary. 

(FR  Doc.  94-21098  Filed  8-25-94;  8:45  am) 
BILUNO  CODC  703S-61-P 


DEPARTMENT  OF  JUSTICE 

Notice  o(  Lodging  of  Consent  Decree 
Under  the  dean  Water  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  July  26, 
1994,  a  propos^  Consent  Deoee  in 
United  States  v.  IBP  inc..  Civil  Action 
No.  94-4072,  was  lodged  with  the 
United  States  District  Court  for  the 
Central  District  of  Illinois.  In  this  action, 
the  United  States  sought  injimctive 
relief  and  civil  penalties  against  IBP  inc. 
(“IBP”)  pursuant  to  Section  309  of  the 
Clean  Water  Act  (“the  Act”),  33  U.S.C 
1319,  for  violations  of  Section  301  of  the 
Act,  and  certain  terms  and  conditions  of 
the  National  Pollutant  Discharge 
Elimination  System  (“NPDES”)  permit 
for  IBP’s  Joslin,  Illinois  facility.  In 
addition,  the  State  of  Illinois  filed  a 
complaint  in  intervention,  asserting 
claims  against  IBP  for  violations  of  the 
Illinois  Protection  Act.  Ill.  Rev.  Stat. 

1991  Ch.  lll*/^8 1 1009(a).  and  35  Ill. 
Adm.  Code  201.141. 

'The  proposed  Consent  Decree 
requires  IBP  to  construct  an  expansion 
to  its  current  wastewater  treatment 
system  to  treat  ammonia  nitrogen,  and 
the  proposed  Decree  establishes  a 
sch^ule  for  achieving  compliance  with 
the  ammcHiia  nitrogen  effluent  limit  in 
IBP’s  NPDES  permit.  During 
construction  of  the  treatment  plant 
expansion.  IBP  is  required  to  comply 
with  interim  ammonia  nitrogen  limits 
specified  in  the  proposed  Consent 
Decree.  In  all  other  respects,  the 
proposed  Consent  Decree  requires  IBP 
to  treat  and  monitor  pollutants  from  its 
Joslin  facility  in  accordance  with  the 
terms  of  its  NPDES  permit  and 
applicable  rules  relating  to  wastewater 
from  meat  processing  and  leather 
tanning  facilities.  ’The  proposed  Decree 
also  requires  IBP  to  pay  a  civil  penalty 
of  $250,000  to  the  United  States  and  a 
separate  $30,000  civil  penalty  to  the 
State  of  Illinois. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  peri^  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530.  All  comments 
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should  refer  to  United  States  v.  IBP  inc., 
DJ  Ref.  #  90-5-1-1-3730. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  100  N.E.  Monroe  Street, 
Peoria,  Illinois  61602,  and  at  the  Offfce 
of  Regional  Counsel,  United  States 
Environmental  Protection  Agency, 

Region  V,  200  West  Adams  Street,  29th 
Floor,  Chicago,  Illinois  60606,  Copies  of 
the  proposed  Consent  Decree  may  also 
be  examined  at  the  Consent  Decree 
Library,  1120  G  Street  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 

In  requesting  a  copy,  please  enclosed  a 
check  in  the  amount  of  $5.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

Joel  M.  Gross, 

Acting  Chief.  Environmental  Enforcement 
Section,  Envirorunent  and  Natural  Resources 
Division. 

(FR  Doc.  94-20997  Filed  8-25-94;  8:45  am) 
BILUNQ  COOK  4410-0t-M 

Notice  of  Lodging  of  Settiement  Under 
the  Ciean  Air  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  on  August  5, 
1994,  a  proposed  Joint  Stipulation  and 
Order  in  United  States  v.  Styrotech  Inc., 
Civil  Action  No.  4-92-912,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Minnesota.  This  action 
was  brought  pursuant  to  Section  113  of 
the  Clean  Air  Act  (“the  Act"),  42  U.S.C. 
7413,  to  obtain  injunctive  relief  and 
civil  penalties  for  violations  of  Section 
165  of  the  Act,  42  U.S.C.  7475,  and 
applicable  requirements  of  40  CFR  52.21 
and  the  Minnesota  State 
Implementation  Plan,  at  an  expanded 
polystyrene  manufacturing  facility  in 
Minneapolis,  Minnesota. 

The  proposed  Joint  Stipulation  and 
Order  prohibits  Styrotech  Inc. 
("Styrotech”)  firom  operating  its  existing 
expanded  polystyrene  manufacturing 
facility  except  in  compliance  with 
Section  165  of  the  Act,  40  CFR  52.21, 
and  applicable  provisions  of  the 
Minnesota  State  Implementation  Plan. 

In  addition,  pending  issuance  of  a  final 
air  emission  facility  permit  for 
Styrotech ’s  existing  facility,  the 
proposed  Joint  Stipulation  and  Order 
requires  Styrotech:  (1)  to  comply  with 
all  terms  and  conditions  of  draft  permit 
no.  2304-90-OT-1  previously  issued  by 
the  Minnesota  Pollution  Control  Agency 
(“MPCA”),  and  (2)  to  maintain  records 
concerning  sjiecified  matters  relating  to 
operations  at  the  facility.  Further,  the 


Joint  Stipulation  and  Order  requires 
Styrotech  to  pay  a  civil  penalty  of 
$40,000. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed  Joint 
Stipulation  and  CMer  for  a  period  of  30 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530.  All  comments 
should  refer  to  United  States  v. 

Styrotech  Inc.,  DJ  Ref.  #  90-5-2-1-1599. 

The  proposed  Joint  Stipulation  and 
Order  may  be  examined  at  the  office  of 
the  United  States  Attorney,  110  South 
4th  Street,  Minneapolis,  MN  55401,  and 
at  the  Office  of  Regional  Counsel, 

United  States  Environmental  Protection 
Agency,  Region  V,  200  West  Adams 
Street,  29th  Floor,  Chicago,  Illinois 
60606.  Copies  of  the  proposed  Joint 
Stipulation  and  Order  may  also  be 
examined  at  the  Consent  Decree  Library, 
1120  G.  Street  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  Joint 
Stipulation  and  Order  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$2.50  (25  cent  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 

Joel  M.  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  94-20996  Filed  8-25-94;  8:45  am) 

BILUNQ  CODE  4410-01-M 


Antitrust  Division 

Proposed  Final  Judgment  and 
Competitive  Impact  Statement;  United 
States  of  America  v.  AT&T  Corp.  and 
McCaw  Cellular  Communications,  Inc. 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  that  a  proposed 
Final  Judgment,  Stipulation  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  District  Court 
for  the  District  of  Columbia  in  United 
States  of  America  v.  AT&T  Corp.  and 
McCaw  Cellular  Communications,  Inc. 
Civil  Action  No.  94-01555  (HHG).  The 
proposed  Final  Judgment  is  subject  to 
approval  by  the  Court  after  the 
expiration  of  the  statutory  60-day  public 
comment  period  and  compliance  with 
the  Antitrust  Procedures  and  Penalties 
Act,  15  U.S.C.  16(b)-(h). 

The  Complaint  alleges  that  the 
propose  acquisition  by  AT&T  Corp. 
(“AT&T”)  of  McCaw  Cellular 


Communications,  Inc.  (“McCaw”) 
violates  Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18,  in  the  markets 
for  cellular  service,  cellular 
infrastructure  equipment  and 
interexchange  service  to  cellular 
subscribers. 

The  proposed  Final  Judgment 
contains  substantive  obligations  and 
restrictions  that  should  substantially 
mitigate  the  incentive  and  ability  of  the 
merged  AT&T-McCaw  to  constrain  the 
actions  of  McCaw’s  cellular  service 
competitors.  The  proposed  Final 
Judgment  provides  for  separate 
subsidiary  requirements  and  restrictions 
on  the  flow  of  certain  confidential 
information  within  the  combined 
AT&T/McCaw  entity;  obligates  AT&T  to 
continue  to  deal  with  its  customers  on 
terms  in  place  prior  to  the  merger,  and 
on  terms  not  less  favorable  than  those 
offered  to  McCaw;  obligates  AT&T  to 
assist,  and  not  to  interfere,  with  an 
incumbent  customer’s  decision  to 
change  infiestructure  suppliers;  and 
requires  a  buy-back  provision  that 
would  reduce  the  lodc-in  effect  by 
lowering  the  cost  for  a  competitor/ 
customer  to  switch  suppliers  in  the 
event  that  AT&T  fails  to  comply  with  its 
obligations  to  its  customers  under  the 
judgment. 

Next,  the  proposed  Final  Judgment 
requires  McCaw  cellular  systems  to 
provide  equal  access  to  interexchange 
competitors  of  AT&T,  which  is  not  now 
provided  in  most  McCaw  systems, 
thereby  increasing  competition  in  the 
provision  of  interexchange  services  to 
cellular  customers. 

Finally,  the  proposed  Final  Judgment 
restrains  McCaw  firom  providing  certain 
confidential  information  of  other 
cellular  infirastructure  equipment 
suppliers  to  AT&T’s  manufacturing 
division  to  prevent  anticompetitive 
harm  to  the  cellular  infrastructure 
equipment  market. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Conunents 
should  be  directed  to  Richard 
Liebeskind,  Assistant  Chief, 
Communications  and  Finance  Section, 
Room  8104,  U.S.  Department  of  Justice, 
Antitrust  Division,  555  4th  Street,  NW 
Washington,  DC  20001. 

Copies  of  the  Complaint,  proposed 
Final  Judgment  and  Competitive  Impact 
Statement  are  available  for  inspection  in 
Room  3229,  Department  of  Justice, 
Washington,  DC  and  at  the  Office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Columbia, 
Washington,  DC. 
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Copies  of  any  of  these  materials  may 
be  obtained  upon  request  and  payment 
of  a  copying  fee. 

Steven  C  Sunshine, 

Deputy  Assistant  Attorney  General,  Antitrust 
Division. 

Stipulation 

United  States  of  America,  Plaintiff  v.  AT&T 
Corp.  and  McCaw  Cellular  Communications, 
Inc.,  Defendants.  Civil  Action  No.  1:94- 
CV01555  Judge  Harold  Greene  Filed:  7/15/94. 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court’s  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  16,  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  plaintiff  has 
not  withdrawn  its  consent. 

2.  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the 
propo^  Final  Judgment  pending  entry 
of  the  Final  Judgment,  imless  AT&T  or 
McCaw  certify  to  the  Department  that 
this  transaction  has  been  abandoned, 
and  withdrew  its  applicable  filing  made 
under  the  Hart-Scott-Rodino  Antitrust 
Improvement  Act,  15  U.S.C.  18a,  in 
which  case  the  proposed  Final 
Judgment  or  Final  Judgment  will  be 
withdrawn  or  vacated  and  the  action 
dismissed. 

3.  Plaintiff  may  withdraw  its  consent 
to  this  proposed  Final  Judgment  at  any 
time  before  the  entry  of  the  proposed 
Final  Judgment  by  serving  notice  thereof 
on  defen^nts  and  by  filing  that  notice 
with  the  Court.  In  the  event  plaintiff 
withdraws  its  consent  or  if  the  proposed 
Final  Judgment  is  not  entered  pursuant 
to  this  Stipulation,  this  Stipulation  will 
be  of  no  effect  whatsoever,  and  the 
making  of  this  Stipulation  shall  be 
without  prejudice  to  any  party  in  this  or 
any  other  proceeding. 

4.  In  the  event  of  a  final  and 
unappealable  order  determining  that 
entry  of  this  Final  Judgment  would  be 
contrary  to  the  public  interest,  or 
otherwise  constituting  a  decision  on  the 
merits  that  the  propo^  Final  Judgment 
should  not  be  entered,  and  absent  other 
agreement  between  these  parties,  the 
parties  will  continue  to  abide  by  and 
comply  with  Section  III  of  this  Final 
Judgment  until  this  action  is  finally 
adjudicated  or  dismissed. 

5.  The  Stipulation  by  the  United 
States  to  entry  of  this  Final  Judgment  is 
not  intended  to,  does  not,  and  shall  not 
be  deemed  to  constitute  a  statement  of 
position  by  the  United  States  as  to  the 


appropriate  scope  of  local  cellular 
service  areas.  Notwithstanding  any 
provision  of  the  Final  Judgment,  the 
United  States  may  at  any  appropriate 
time  seek  orders  from  the  Court 
eliminating  one  or  more  of  the 
exception  to  the  general  definition  of 
Local  Cellular  Service  Areas  contained 
in  Section  n.Q  of  the  Final  Judgment. 

6.  AT&T  and  McCaw  hereby  stipulate 
that  it  will  not  move  to  modify  the  Final 
Judgment,  if  entered  in  the  form 
attached  hereto,  for  eighteen  months 
following  commencement  of  this  action, 
except  with  the  consent  of  the  United 
States. 

7.  AT&T  hereby  irrevocably  waives 
any  right  it  may  have  to  appeal  or 
otherwise  challenge  in  any  court  any 
determination  by  the  United  States  or  by 
any  independent  fact-finder  pursuant  to 
Section  V.E.  of  the  Final  Judgment,  if 
entered  in  the  form  attached  hereto. 

Dated:  July  15, 1994. 

Anne  K.  Bingaman, 

Assistant  Attorney  General. 

Steven  C  Sunshine. 

Depu  ty  Assistant  Attorney  General. 

Antitrust  Division,  U.S.  Department  of 
Justice,  Washington,  DC  20530. 

Richard  L.  Rosen, 

Chief. 

Richard  Liebeskind, 

Assistant  Chief. 

Luin  P.  Fitch,  Jr., 

Jonathan  E.  Lee, 

Deborah  R.  Maisel, 

Brent  E.  Marshall, 

Patrick  J.  Pascarella, 

Don  Allen  Resnikofi, 

N.  Scott  Sacks, 

Kathleen  M.  Soltero, 

Robert  J.  Zastrow, 

Attorneys. 

Communications  and  Finance  Section, 
Antitrust  Division,  555  Foiuth  Street,  NW., 
Washington,  DC  20001,  (202)  514-5621. 
Attorneys  for  the  United  States. 

John  D.  Zeglis, 

Mark  C  Roscnblum, 

A  T&T  Corp.,  295  North  Maple  Avenue, 
Basking  Ridge,  New  Jersey  07920,  (908)  221- 
3539. 

Attorneys  for  AT&T  Corp. 

Douglas  I.  Brandon, 

McCaw  Cellular  Communications,  Inc.,  1150 
Connecticut  Avenue,  NW.,  Washington,  DC 
20036,  (202)  223-9222. 

Attorneys  for  McCaw  Cellular 
Communications,  Inc. 

Final  Judgment 

United  States  of  America,  Plaintiff,  v. 
AT&T  Corp.  and  McCaw  Cellular 
Communications,  Inc.,  Defendants.  Civil 


Action  No.  1:94-CV01555  Judge  fiarold 
Greene  Filed:  7/15/94. 

Plaintiff,  the  United  States  of 
America,  having  filed  its  complaint 
herein  on  July  15, 1994;  the  parties,  by 
their  respective  attorneys,  having 
consented  to  the  entry  of  this  Final 
Judgment;  and  without  this  Final 
Judgment  constituting  any  evidence  or 
admission  by  any  party  with  respect  to 
any  issue  of  fact  or  law  herein; 

Now,  therefore,  before  the  taking  of 
any  testimony,  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  upon  the  consent  of  the  parties,  it 
is  hereby  Ordered,  Adjudged,  and 
Decreed  as  follows: 

I 

Jurisdiction 

This  C2ourt  has  jurisdiction  over  the 
parties  and  the  subject  matter  of  this 
action.  The  Complaint  states  a  claim 
upon  which  relief  may  be  granted 
against  the  defendants  under  Section  7 
of  the  Clayton  Act,  as  amended  (15 
U.S.C.  18). 

II 

Definitions 

As  used  in  this  Final  Judgment: 

A.  Affiliate  means  a  corporation  or 
partnership  in  which  AT&T  or  McCaw, 
as  the  case  may  be,  has  a  direct  or 
indirect  voting  interest  of  greater  than 
fifty  percent,  or  the  right,  power  or 
ability  to  control. 

B.  AT&T  means  AT&T  Corp.  and  its 
Affiliates  other  than  McCaw. 

C.  AT&T  Equipped  Cellular  System 
means  a  Cellular  System  in  which  the 
Cellular  Carrier  has  obtained  Cellular 
Infrastructure  Equipment  from  AT&T. 

D.  AT&T  Network  Wireless 
Infrastructure  Unit  means  the  division, 
subsidiary  or  other  business 
organization  of  AT&T’s 
telecommunications  equipment 
manufacturing  subsidiary  (“AT&T 
Network  Systems’’)  that  manufactures 
Cellular  and  Wireless  Infrastructure 
Equipment. 

E.  Cellular  Carrier  means  an  entity 
that  is  a  carrier  within  the  meaning  of 
the  C]ommunications  Act  of  1934  and 
that  provides  (Cellular  Services. 

F.  Cellular  Digital  Packet  Data 
Services  means  a  service  that  is  offered 
in  accord  with  Internet  TCP/IP  Protocol 
Suite  and  OSI  Suite  as  defined  by 
Internet  RFC  791  or  any  functionally 
equivalent  service  in  which 
multiprotocol  network  services 
providing  wireless  packet  data  to 
wireless  commimications  users  are 
offered  by  delivering  data  to  a 
centralized  switching  or  routing  point 
from  which  the  data  is  transferred  or 
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routed  to  a  destination  in  the  Local 
Cellular  Service  Area  (which  may  be  an 
Internet  node)  designated  by  the 
customer  or  to  an  Interexchange  Carrier 
chosen  by  the  customer  on  an 
unbundle  and  nondiscriminatory  basis 
at  a  point  within  the  Local  Cellular 
Service  Area  in  which  the  centralized 
switching  or  routing  point  is  located. 

G.  Cellular  InfrastrucUue  Equipment 
means  cell  sites,  mobile  switching 
equipment,  and  other 
telecommunications  products  (hardware 
and  software)  whicdi  are  purchased  by 
Cellular  Carriers  for  the  provision  of 
Cellular  Services.  It  does  not  include 
transmission  media  or  other 
Telecommxmications  Equipment  not 
specifically  developed  for  use  in  a 
Cellular  System  (e.g.,  cable  or  fiber) 
unless  such  equipment  is  not 
compatible  with  other  manufacturers’ 
Cellular  Infrastructure  Equipment.  It 
does  include  the  equipment  used  to 
terminate  transmission  media  (e.g.,  D4 
channel  banks)  and  the  radio  equipment 
used  to  transmit  telecommunications 
within  a  Cellular  System. 

H.  Cellular  Services  mean  the 
Domestic  Public  Cellular  Radio 
Telecommunications  Services  provided 
pursuant  to  part  22,  subpart  K  of  the 
rules  of  the  Commissidn  (47  CFR 
22.900-22.945),  whether  provided 
solely  or  principally  on  those 
frequencies  designated  in  47  CFR 
22.902. 

I.  Cellular  System  means  the 
integrated  mobile  switching,  cell  sites, 
and  other  facilities  which  are  operated 
or  controlled  by  a  Cellular  Carrier  and 
used  to  provide  Cellular  Services  in  an 
area. 

J.  Commission  means  the  Federal 
Communications  Commission. 

K.  Control  means  the  power  to  direct 
or  to  cause  the  direction  of  the 
management  and  policies  of  a 
corporation  or  a  partnership,  whether 
through  ownership  of  voting  securities, 
by  contract,  or  otherwise. 

L.  Development  Team  means  a 
discrete  and  identified  group  of 
employees  responsible  for  the 
development  of  Telecommunications 
Equipment,  i.e.,  the  design  and 
development  of  technology  platforms, 
products  (including  associated 
documentation  and  training),  and 
associated  engineering  and  testing.  The 
spjecific  responsibilities  of  Development 
Teams  may  be  modified  in  compliance 
plans  filed  pursuant  to  Section  VII.A  of 
this  Final  Judgment. 

M.  Exchange  Access  means  services, 
functions,  and  activities  that  a  cellular 
carrier  performs,  or  may  hereafter 
choose  to  perform,  in  connection  with 


the  origination,  routing,  or  termination 
of  interexchange  calls. 

N.  Interexchange  Carrier  means  a  firm 
that  is  a  carrier  within  the  meaning  of 
the  Communications  Act  and  that 
provides  Interexchange  Services. 

O.  Interexchange  Services  means 
telecommunications  service  for  hire 
between  one  of  the  Local  Cellular 
Service  Areas  specified  in  paragraph 
II(Q)  and  a  point  in  some  other  area. 

P.  Interexchange  Traffic  Routing 
means  sorting  interexchange  calls  by 
destination  and  routing  calls  over 
different  trunk  groups  or  other  facilities 
depending  on  the  call’s  destination. 

Q.  Local  Cellular  Service  means  the 
provision  of  Celluleir  Service  between 
points  within  areas  (“Local  Cellular 
Service  Areas’’)  in  which  the  Bell 
Operating  Companies  or  their  afilliates 
are  authorized  today,  or  hereafter 
become  authorized,  to  provide  cellular 
exchange  services  without  any  equal 
access  obligation  under  the  provisions 
of  the  MFJ,  any  orders  entered  under  it, 
or  any  legislation  that  supersedes  or 
modifies  it,  including  generic  orders 
that  for  the  purposes  of  this  Final 
Judgment  shall  be  construed  to  apply  to 
McCaw  Cellular  Systems  as  if  such 
Cellular  Systems  were  Bell  Operating 
Companies’  Cellular  Systems,  except 
that,  for  purposes  of  this  order,  and 
subject  to  further  order  of  this  Court:  (i) 
The  Spokane  (Washington)  LATA  676 
shall  include  all  of  Yakima  MSA  191; 

(ii)  the  Seattle  (Washington)  LATA  674 
shall  include  Tacoma  MSA  82;  (iii)  the 
Portland  (Oregon)  LATA  672  shall 
include  Eugene  MSA  135,  Medford 
MSA  229  and  Salem  MSA  148;  (iv)  the 
Minneapolis  (Minnesota)  LATA  628 
shall  include  Minneapolis  MSA  15, 
Rochester  MSA  288,  €md  St.  Cloud  MSA 
198;  (v)  the  Los  Angeles  (California) 
LATA  730  shall  include  Ventura  MSA 
73;  (vi)  the  San  Luis  Obispo  (California) 
lA'TA  740  shall  include  Santa  Barbara 
MSA  124;  (vii)  the  Stockton  (California) 
LATA  738  shall  include  Stockton  MSA 
107;  (viii)  the  Sacramento  (California) 
LATA  726  shall  include  Sacramento 
MSA  35,  Redding  MSA  254,  Yuba  City 
MSA  274,  Reno  MSA  171,  and  Chico 
MSA  215;  (ix)  the  Fresno  (California) 
LATA  728  shall  include  Visalia  MSA 
150;  (x)  the  Austin  (Texas)  LATA  558 
shall  include  Austin  MSA  75  and 
Bryan-College  Station  MSA  287;  (xi)  the 
Waco  (Texas)  LATA  556  shall  indude 
Killeen-Temple  MSA  160;  (xii)  the 
Shreveport  (Louisiana)  LA’TA  486  shall 
include  Texarkana  MSA  240,  and 
Longview  MSA  206;  (xiii)  the  Lafayette 
(Louisiana)  LATA  488  shall  include 
Lafayette  MSA  174;  (xiv)  the  Dallas 
(Texas)  LATA  552  shall  include 
Sherman-Dennison  MSA  292;  (xv)  the 


Little  Rock  (Arkansas)  LATA  528  shall 
indude  Pine  Bluff  MSA  291;  (xvi)  the 
Tulsa  (Oklahoma)  LATA  538  shall 
include  Tulsa  MSA  57,  Fayetteville 
MSA  182,  Fort  Smith  MSA  165, 
Springfield  MSA  163,  and  Joplin  MSA 
239;  (xvii)  the  Jacksonville  (Florida) 
LA’TA  452  shall  include  Jacksonville 
MSA  51.  Ocala  MSA  245,  and 
Tallahassee  MSA  168;  (xviii)  the  Gulf 
Coast  (Florida)  LATA  952  shall  indude 
Tampa  MSA  22,  Sarasota  MSA  167,  and 
Lakeland  MSA  114;  and  (xix)  the 
Pittsbuigh  (Pennsylvania)  LATA  234 
shall  include  Parkersburg  MSA  200,  Erie 
MSA  130,  Wheeling  MSA  178, 

Johnstown  MSA  143,  and  Steubenville 
MSA  199. 

R.  Marketing  Account  Team  means  a 
discrete  and  identified  group  of 
employees  of  AT&T,  within  AT&Ts 
subsidiary,  division  or  other  business 
unit  responsible  for  the  manufacture 
and  sale  of  Telecommunications 
Equipment,  who  are  engaged  in  selling, 
and  providing  related  services  in 
connection  with  selling.  Cellular 
Infrastructure  Equipment  and  other 
Telecommunications  Equipment  to  one 
or  more  spedfied  customers.  The  duties 
of  the  Marketing  Account  Team  shall 
include  sales  and  account  management 
functions,  including  customer 
relationship  management,  offer  and  sale 
of  products  and  services,  pricing  of 
products  and  services  to  customers, 
preparation  and  presentation  of  bids 
and  proposals,  account-level  planning 
and  forecasting,  basic  technical  and 
engineering  advice  and  support,  and 
contract  management;  sales  operations 
functions,  including  order  processing 
and  management  and  customer  billing; 
and  project  management  functions, 
including  ensuring  that  customer 
satisfaction  goals  for  specific  products 
are  met  and  that  terms  and  conditions 
of  sale  are  satisfied.  ’The  specific 
responsibilities  of  Marketing  Account 
Teams  may  be  modified  in  compliance 
plans  filed  pursuant  to  Section  VI1.A  of 
this  Final  Judgment. 

S.  McCaw  means  McCaw  Cellular 
Conunimications,  Inc.,  and  its  Affiliates, 
includiim  any  McCaw  Cellular  System. 

T.  McCaw  Cellular  System  means  a 
Cellular  System  in  which  McCaw 
controls,  directly  or  through  its 
affiliates,  a  direct  or  indirect  voting 
interest  of  more  than  fifty  percent 
(50%),  or  the  right,  power  or  ability  to 
control,  including  any  Cellular  Systems 
in  which  AT&T  or  McCaw  acquires  such 
interests  after  the  commencement  of  this 
action. 

U.  McCaw  Minority  Owned  Cellular 
System  means  a  Cellular  System  in 
which  McCaw  controls,  directly  or 
indirectly,  a  direct  or  indirect  voting 
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interest  of  fifty  percent  or  less,  and  does 
not  have  the  ri^t,  power  or  ability  to 
control,  including  any  Cellular  Systems 
in  which  AT&T  or  McCaw  acquires  such 
interests  after  the  entry  of  this  Final 
Jud^ent. 

MFJ  means  the  Modification  of 
Final  Judgment  entered  in  United  States 

V.  Western  Electric  Carp.,  No.  82-0192, 
on  August  24, 1982,  552  F.  Supp.  131 
(D.D.C.  1982),  as  subsequently  modified. 

W.  MTSO  means  Mobile  Telephone 
Switching  Office  and  the  equipment 
used  therein. 

X.  1.  Nonpublic  Information  means 
information  not  in  the  public  domain 
that  is  furnished  (a)  by  a  Wireless 
Carrier  to  AT&T  in  AT&T’s  capacity  as 
a  supplier  of  Wireless  Infrastructure 
Equipment  or  (b)  by  a  Wireless 
Infrastructure  Equipment  supplier  to 
McCaw  or  to  McCaw  Cellular  Systems. 

2.  To  be  Nonpublic  Information, 
information  must  be  one  of  the 
following: 

(a)  Information  containing  costs, 
profits,  or  profit  margins;  plans  for 
development  of  new  products,  services, 
or  technologies;  customer  names; 
pricing  policies,  prices,  price  schedules, 
or  terms;  number  of  subscribers,  sales, 
chum  rates,  or  other  output  measures; 
capacity  measures;  features  and 
capabilities;  technology  plans  or  status 
of  implementation;  marketing  plans; 
costs  of  or  prices  paid  for  infrastructure 
equipment  and  other  inputs,  including 
price  credits,  or  adjustments  for  a 
cellular  carrier’s  used  equipment;  plans 
for  expansion;  amounts  of  capital 
investment;  or  quantities  and  types  of 
equipment  used  by  a  wireless  carrier  or 
sold  by  a  wireless  infitistmcture 
equipment  su(}plier; 

(b)  Other  written  information 
designated  in  writing  by  the  Wireless 
Carrier  or  Wireless  Infrastructure 
Equipment  supplier  as  proprietary 
information  by  an  appropriate  legend, 
marking,  stamp,  or  positive  written 
identification  on  the  face  thereof;  or 

(c)  Other  oral,  visual,  or  other 
information  that  is  identified  as 
proprietary  information  in  writing  by 
the  Wireless  Carrier  or  Wireless 
Infrastructure  Equipment  supplier  prior 
to  or  contemporaneously  with  its 
disclosure  to  AT&T,  or  in  the  case  of 
oral,  visual,  or  other  information 
provided  prior  to  the  entry  of  this  Final 
Judgment,  information  that  is  so 
identified  within  180  days  of  the  entry 
of  this  Final  Judgment. 

3.  “Nonpublic  Information”  shall  not 
include 

(a)  Information  already  known  to 
A’T&T  by  means  of  its  independent 
research,  development,  and  analysis 
activities. 


(b)  Information  that  subsequently 
enters  the  public  domain  through  no 
violation  by  AT&T  or  McCaw  of  this 
Final  Judgment  or  of  any  other  duty 
imposed  upon  them  by  law  or  contract, 

(c)  Information  that  subsequently  is 
disclosed  in  writing  to  AT&'T  by  a  third 
party  not  in  breach  of  a  confidentiality 
agreement  with  the  Wireless  Carrier  to 
whose  business  the  information 
pertains, 

(d)  Except  in  the  case  of  information 
specified  in  subsection  (2)(a)  of  this 
Section  n.X,  (i)  information  that  the 
party  furnishing  the  information  agrees, 
in  writing,  may  be  disclosed,  or  (ii) 
information  that  was  first  disclosed  to 
AT&T  or  McCaw  over  six  (6)  years 
previously,  or  such  other  period  as 
agreed  to  in  writing  by  A'T&T  and  the 
Wireless  Carrier  or  Wireless 
Infirastructure  Equipment  Supplier  that 
made  the  disclosure. 

Y.  Proprietary  Development  means 
development  by  AT&T  of  products, 
features  or  functions  for  Cellular 
Infrastructure  Equipment  that  is  not 
intended  to  be  made  available  to  more 
than  one  Cellular  Infrastructure 
Equipment  customer  not  affiliated  with 
each  other  through  substantial  common 
ownership. 

Z.  Teclmical  information  means 
intellectual  property  of  all  types, 
including,  without  limitation,  patents, 
copyrights,  know-how  and  trade  secrets, 
including  planning  documents,  designs, 
specifications,  standards,  practices  and 
procedures,  and  training  materials. 

AA.  Telecommunications  Equipment 
means  products  (hardware  or  software) 
other  than  customer  premises 
equipment  purchased  by  a  carrier  to 
provide  telecommunications  services. 

AB.  Unafiiliated  Cellular 
Infrastructure  Equipment  Customer 
means  a  Cellular  Curler  that  is  not  an 
Affiliate  of  AT&T  or  McCaw  nor  a 
McCaw  Minority  Owned  Cellular 
System  but  that  has  purcha.sed  or.  as  of 
the  date  of  entry  of  this  Final  Judgment, 
has  contracted  to  purchase,  AT&T 
Cellular  Infrastructure  Equipment  for 
use  in  providing  Cellular  Service  in  a 
Cellular  Service  Area. 

AC.  Unaffiliated  Wireless 
Infrastructure  Equipment  Customer 
means  a  Wireless  Carrier  that  is  not  an 
Affiliate  of  AT&T  or  McCaw  nor  a 
McCaw  Minority  Owned  Cellular 
System  but  that  purchases  or  contracts 
to  purchase  AT&T  Wireless 
In^structure  Equipment  for  use  in 
providing  Wireless  Service. 

AD.  United  States  means  plaintiff  the 
United  States  of  America.  Unless 
otherwise  delegated  by  the  Attorney 
General,  the  authority  under  this  Final 
Judgment  to  act  on  behalf  of  the  United 


States  is  delegated  to  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  or  to  such  personnel 
of  the  Antitrust  Division  as  the  Assistant 
Attorney  General  may  designate. 

AE.  Wireless  Infrtistructure 
Equipment  means  the  cell  sites,  mobile 
swit^ing  equipment  and  other 
Telecommunications  Equipment  which 
is  purchased  by  Wireless  Carriers  for  the 
provision  of  Wireless  Services.  It  does 
not  include  transmission  media  or  other 
equipment  not  specifically  developed 
for  use  in  a  Wireless  System  [e.g.,  cable 
or  fiber)  unless  such  equipment  is  not 
compatible  with  other  manufacturers’ 
Wireless  Infrastructure  Equipment.  It 
does  include  both  the  equipment  used 
to  terminate  those  media  (e.g.,  D4 
channel  banks)  and  the  radio  equipment 
used  to  transmit  telecommunications 
within  a  Wireless  System. 

AF.  Wireless  Services,  Wireless 
Systems  and  Wireless  Carriers, 
respectively,  mean  those 
telecommunications  services,  systems, 
or  carriers  that  use  radio  transmission 
between  the  customer  and  the  network, 
and  includes  cellular,  land  mobile 
radio,  commercial  mobile  radio  (as 
defined  in  47  U.S.C.  332(d)(1),  as 
amended),  specialized  mobile  radio 
(“SMR”),  personal  communications 
services  (“PCS”),  and  any  other  mobile 
radio  services,  systems,  or  carriers  that 
has  been  or  might  be  authorized  by  the 
Commission  or  offered  using  radio 
transmission  between  the  customer  and 
the  network. 

Ill 

Separation  of  McCaw  and  AT&T 

McCaw  and  McCaw  affiliates  that  are 
involved  in  the  operations  of  Wireless 
Systems  and  the  provision  of  Local 
Wireless  Services  shall  be  maintained  as 
corporations  or  partnerships  engaged  in 
such  business  activities  separate  from 
AT&T  so  long  as  any  provision  of  this 
Final  Judgment  remains  in  effect. 
Separation  for  purposes  of  this  Final 
Judgment  requires  the  following: 

A.  McCaw  and  McCaw  affiliates  shall 
be  maintained  as  corporations  or 
partnerships  with  separate  officers  and 
personnel,  and  separate  books, 
financial,  and  operating  records. 

B.  McCaw  and  McCaw  affiliates  shall 
retain  all  Wireless  Service  licenses  and 
title  and  control  of  the  Wireless 
Infrastructure  Equipment  used  by  its 
Wireless  Systems  to  provide  Wireless 
Services. 

C.  McCaw  and  McCaw  affiliates  shall 
retain  responsibility  for  the  operation  of 
their  Wireless  Systems  and  the 
marketing  of  their  wireless  services,  and 
may  not  by  contract  or  otherwise 
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delegate  substantial  responsibility  for 
the  performance  of  such  business 
activities  to  AT&T,  provided  that  AT&T 
may  act  as  McCaw’s  agent  to  the  extent 
authorized  in  Section  rV(F)  of  this  Final 
Judgment.  Nothing  in  this  Final 
Judgment  shall  prohibit  AT&T  from 
providing  general  corporate  overhead 
and  administrative  services  to  McCaw 
and  McCaw  affiliates. 

D.  AT&T  may  provide  Interexchanges 
Services,  Wireless  Infirastructure 
Equipment  and  related  engineering 
services,  and  services  related  to  the 
marketing  of  Wireless  Services  to 
McCaw  and  McCaw  affiliates  subject  to 
the  provisions  of  this  Final  Judgment, 
provided  that  such  products  and 
services  may  be  provided  only  pursuant 
to  filed  tarifis  or  written  contracts 
identifying  the  products  and  services  to 
be  provided,  the  principal  terms  and 
conditions  of  their  provision,  and  the 
prices  therefor. 

E.  A  McCaw  Cellular  System  or 
McCaw  Minority  Owned  Cellular 
System  may  use  the  name  “AT&T”  or 
any  trademark  or  trade  name  of  AT&T 
in  its  corporate  or  service  names  only 
after  such  date  as  it  has  completed 
conversion  to  equal  access  and  balloted 
existing  customers  pursuant  to  Section 
rV.B  and  IV.C  of  this  Final  Judgment 
McCaw,  AT&T  and  McCaw  Minority 
Owned  Systems  may  not  use  the  name 
“AT&T”  or  any  registered  trademark  or 
trade  name  of  AT&T  in  the  national 
marketing  or  advertising  of  any  Cellular 
Service  until  60%  of  the  McCaw 
Cellular  Systems  (measured  by 
subscribers,  and  without  including 
McCaw  Minority  Owned  Cellular 
Systems  that  provide  equal  access 
pursuant  to  the  MFJ)  have  completed 
conversion  to  equal  access. 

rv 

Equal  Access 

A.  Prior  to  its  conversion  to  equal 
access  under  Section  IV.B  through  IV .D, 
McCaw  Cellular  Systems  may  continue 
existing  arrangements  for  provision  of 
Interexchange  Services.  No  McCaw 
Cellular  System  shall  alter  these 
arrangements  in  ways  that  discriminate 
in  favor  of  AT&T  in  the  provision  of 
Exchange  Access. 

B.  Ea^  McCaw  Cellular  System  shall, 
on  a  phased-in  basis  and  no  later  than 
21  months  following  the 
commencement  of  this  action,  cease 
providing  Interexchange  Services  and 
shall  provide  customers  of  each  McCaw 
Cellular  System  equal  access  to  any 
Interexchange  Carrier  that  ofiers  service 
to  the  system  by 

1.  Providing  each  customer  with  Local 
Cellular  Service  under  prices  and  terms 


that  do  not  depend  upon  the  customer 
obtaining  Interexchange  Service  from 
AT&T  or  from  any  affiliate  of  McCaw. 
Except  to  the  extent  s])ecifically 
authorized  by  Section  IV.F.l  of  this 
Final  Judgment,  McCaw,  McCaw 
Cellular  Systems,  their  employees,  and 
their  agents  shall  not  recommend,  sell 
otherwise  market  the  Interexchange 
Services  of  any  Interexchange  Carriers, 
and  shall  administer  Interexchange 
Carrier  selection  procedures  on  a 
carrier-neutral  and  nondiscriminatory 
basis; 

2.  Permitting  each  customer 
automatically  to  route,  without  the  use 
of  access  codes,  all  of  the  customer’s 
originating  interexchange 
commimications  to  the  Interexchange 
Carrier  of  the  customer’s  designation 
and  to  reach  other  Interexchange 
Carriers  by  dialing  the  appropriate 
carrier  identification  code,  with  each 
McCaw  Cellular  System  prohibited  from 
imposing  any  charges  on  its  customers 
for  originating  Interexchange  calls 
unless  the  charges  are 
nondiscriminatory  and  imposed 
regardless  of  the  identity  of  a  customer’s 
Inlerexchange  Carrier;  and 

3.  Providing  for  each  of  its  existing 
customers  to  designate  the 
Interexchange  Carrier  of  the  customer’s 
choice  within  60  days  after  the  System’s 
conversion  to  equal  access,  and 
thereafter  requiring  each  new  customer 
to  designate  the  Interexchange  Carrier  of 
the  customer’s  choice.  After  such  date, 
the  McCaw  Cellular  Systems  shall  block 
Interexchange  Services  to  customers 
who  both  fail  to  designate  an 
Interexchange  Carrier  and  place  calls 
without  using  access  codes,  except  that 
they  may  allocate  existing  customers 
who  fail  to  make  such  a  designation 
among  Interexchange  Carriers  in 
proportion  to  the  number  cf  customers 
subscribing  to  each  of  these 
Interexchange  Carriers. 

C.  Each  McCaw  Cellular  System  shall 
provide  complete  lists  of  its  Cellular 
Service  customers’  names  and  addresses 
to  Interexchange  Carriers  unaffiliated 
with  McCaw  or  AT&T  for  use  solely  in 
connection  with  marketing  their 
Interexchange  Services  to  customers  of 
that  McCaw  Cellular  System  at  least 
sixty  days  prior  to  the  system’s 
conversion  to  equal  access  wd  at 
quarterly  intervals  thereafter.  If 
customers’  names,  addresses,  telephone 
number  or  other  information  are 
provided  to  or  used  by  AT&T  for  the 
purpose  of  marketing  Interexchange 
Services,  the  lists  shall  be  provided  to 
other  Intetexchange  Carriers  at  the  same 
time  and  under  the  same  terms.  A 
McCaw  Cellular  System  shall  not 
provide  AT&T  with  information  about  a 


cellular  customer’s  Interexchange 
Carrier  or  the  customer’s  Cellular  or 
Interexchange  Service  usage  unless  (a) 
the  customer  is  already  a  customer  of 
AT&Ts  Interexchange  Services,  and  (b) 
the  McCaw  Cellular  System  provides 
other  Interexchange  Carriers  with  the 
same  information  concerning  their 
customers  at  the  same  time  and  under 
the  same  terms. 

D.  After  its  conversion  to  equal 
access,  each  McCaw  Cellular  System 
shall 

1.  Provide  to  all  Interexchange 
Carriers  Exchange  Access  on  an 
unbundled  basis  that  is  equal  in  type, 
quality,  and  price  to  that  provided  to 
AT&T.  Each  McCaw  Cellular  System 
shall  allow  access  to  MTSOs  through 
switched  connections  by  way  of  local 
exchange  carrier  access  tandems,  and 
shall  provide  to  the  Interexchange 
Carrier  dialed  digits,  automatic  calling 
number  identification  and  other 
information  necessary  to  bill  calls, 
answer  supervision,  carrier  access 
codes,  and  testing  and  maintenance  of 
whatever  facilities  of  the  cellular  system 
are  used  by  Interexchange  Carriers, 
regardless  of  whether  any  of  these 
services  are  provided  to  AT&T.  A 
McCaw  Cellular  System  shall  be 
required  to  offer  to  each  unaffiliated 
Interexchange  Carrier  to  establish 
dedicated  access  connections  to  MTSOs, 
to  perform  billing  services  on  reasonable 
terms,  to  provide  interexchange  traffic 
routing  services,  provide  customer 
location  information  for  use  in  routing 
calls,  and  to  pyerform  other  activities  or 
functions  for  Interexchange  Carriers  in 
connection  with  the  origination, 
routing,  or  termination  interexchange 
calls  in  the  same  mamrier  as  and  on  the 
same  terms  and  conditions,  including 
price,  that  those  services,  activities,  or 
functions  are  provided  to  AT&T.  If  a  ^ 
McCaw  Cellular  System  provides 
information  to  AT&T  to  allow  it  to  bill 
its  Interexchange  Service  customers  for 
Cellular  Service,  it  shall  at  each 
unaffiliated  Interchange  Carrier’s  option 
provide  sufficient  information  about  the 
usage  and  charges  for  Cellular  Service  to 
other  Interexchange  Carriers  to  allow 
them  to  make  commercially  reasonable 
arrangements  to  bill  their  customers  for 
Cellular  Service. 

2.  Be  prohibited  from  discriminating 
in  favor  of  AT&T  (a)  in  providing  in  a 
timely  manner  technical  or  other 
informaticHi  about  the  Cellular  System 
or  its  customers,  (b)  in  the 
intercoimection  or  use  of  the  McCaw 
Cellular  System’s  service  and  facilities 
or  in  the  charges  for  each  element  of 
service,  or  (c)  in  the  provision  of  new 
Exchange  Access  services  and  the 
planning  for  and  construction  or 
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modification  of  facilities  used  to 
provide  Exchange  Access. 

3.  Be  prohibited  from  implementing 
any  new  Exchange  Access  service,  or 
imposing  any  charge  on  Interexchange 
Carriers  for  Exchange  Access,  unless  the 
service  is  available  and  the  charge  is 
applicable  to  all  Interexchange  Carriers 
and  has  been  aimounoed  a  minimum  of 
60  days  before  the  service  is  provided  or 
the  charge  imposed. 

E.  A  Cellular  System  that  becomes  a 
McCaw  Cellular  System  following  the 
entry  of  this  Final  Judgment  shall 
comply  with  the  provisions  of  this 
Section  IV  within  one  year  of  the  date 
on  which  it  becomes  a  McCaw  Cellular 
System,  or  within  21  months  of  the 
commencement  of  this  action, 
whichever  is  later. 

F.  1.  Notwithstanding  the  provisions 
of  this  Section  IV,  aiul  following  the 
dates  upon  which  AT&T,  McCaw  and 
McCaw  Minority  Owned  Cellular 
Systems  may  use  the  name  “AT&T,”  its 
trademaries  and  trade  names  pursuant  to 
Section  m  of  this  Final  Judgment,  AT&T 
may  act  as  McCaw’s  agent  in  marketing 
Local  Cellular  Services  and  may  jointly 
market  Local  Cellular  Services, 
Interexchange  Services  and  other 
services,  provided  that 

a.  AT&T  must  advise  actual  or 
prospective  subscribers  that  they  have  a 
right  to  presubscribe  to  competing 
Interexchange  Carriers  following  each 
McCaw  Cellular  System’s  conversion  to 
equal  access; 

D.  AT&T  shall  be  required  to  state 
separately  the  prices,  terms,  and  rate 
plans  for  Local  Cellular  Services  and 
TnterexchanM  Services; 

c.  AT&T  shall  not  sell  or  contract  to 
sell  Interexchange  Services  at  a  price, 
term,  or  discount  that  depends  upon 
whether  the  customer  obtains  Local 
Cellular  Service  from  McCaw;  and 

d.  MoCaw  (H*  a  McCaw  Cellular 
System  shall  not  sell  or  contract  to  sell 
Local  Cellular  Service  at  a  price,  term, 
or  discount  that  depends  on  whether  the 
customer  obtains  Interexchange  Service 
from  AT&T. 

e.  Notwithstanding  the  provisions  of 
Section  in.C  and  of  &is  Section  IV.F, 
AT&T  may  act  as  McCaw’s  agent  in 
marketing  Cellular  Services  tefoie  a 
McCaw  Cellular  System  or  McCaw 
Minority  Owned  Cellular  System  is 
ccmverted  to  equal  access  under  this 
Section  IV,  provided  that  AT&T  maricets 
the  Cellular  Service  under  a  McCaw 
trademark  or  trade  name.  AT&T  does 
not  market  the  Cellular  Service  in 
connection  with  AT&T’s  Interexchange 
Services,  and  does  not  use  any  AT&T 
trademark  or  trade  name  in  marketing 
McCaw  Cellular  Service.  The 
procedures  and  arrangements  for 


marketing  Cellular  Service  under  this 
Section  IV.E.l  e  shall  be  described  in 
compliance  plans  filed  pursuant  to 
Section  Vn.A  of  this  Final  Judgment 
before  being  implemented,  except  that 
arrangements  for  maiketing  Cellular 
Service  at  AT&T  Phone  Centers  that 
were  in  existence  before  the 
commencement  of  this  action  may  be 
maintained  pending  the  effective  date  of 
compliance  plans. 

2.  Nothing  in  this  Final  Judgment 
shall  prohibit  AT&T  from,  without 
separately  stating  charges  for 
Interexchange  Services  and  terminating 
Local  Cellular  Service,  providing 
services  in  which  the  calling  party  pays 
for  calls  to  a  cellular  telephone, 
provided  that 

a.  AT&T  obtains  any  underlying 
Cellular  Services  from  McCaw  Cellular 
Systems  or  McCaw  Minority  Owned 
Cellular  Systems  at  a  generally  available 
rate,  no  higher  than  the  rate  offered  to 
resellers  of  the  cellular  service  provided 
by  that  McCaw  cellular  system;  and 

b.  The  McCaw  Cellular  Systems  or 
McCaw  Minority  Owned  Cellular 
Systems  (or  AT&T)  contemporaneously 
discloses  this  rate  to  the  other 
Interexchange  Carriers  serving  that 
system  and  describes  it  in  the  Equal 
Access  Plan  filed  for  approval  by  the 
United  States  piusuant  to  section  VII.A 
of  this  Pinal  Judgment. 

G.  Where  there  is  insufficient  demand 
by  Interexchange  Carriers  for  access  to 
McCaw  Cellular  Systems  within  the 
Local  Cellular  Calling  Areas  specified  in 
Section  II(Q),  McCaw  Cellular  Systems 
shall  be  permitted,  upon  a  showing  to 
and  certification  by  the  United  States,  to 
offer  new  services  in  which  access  to 
Interexchange  Carriers  is  provided  at 
one  or  more  centralized  points.  The 
showing  required  and  the  certification 
provid^  pursuant  to  this  Section  IV.G 
shall  state  specifically  the  services  to  be 
provided,  the  access  arrangements 
therefor,  and  the  centralize  points  at 
which  access  to  Interexchange  Carriers 
is  to  be  provided. 

H.  Nothing  in  this  Final  Judgment 
shall  prohibit  McCaw  from  offering 
Cellular  Digital  Packet  Data  Service. 

I.  Notwithstanding  the  requirements 
of  this  Section  IV,  AT&T  may  provide 
Interexchange  Smvice  to  customers  of 
Unaffiliated  Cellular  Carriers  or  McCaw 
Minority  Owned  Cellular  Systems  who 
(1)  roam  into  McCaw  Cellular  Systems, 
and  (2)  have  not  designated  a 
presubscribed  Interexchange  Carrier  or 
who  have  designated  a  presubscribed 
Interexchange  Carrier  that  does  not 
provide  service  to  that  McCaw  Cellular 
System. 


V 

Manufacturing 

For  so  long  as  McCaw  is  affiliated 
with  the  AT&T  Netwcnk  Wireless 
Infrastructure  Unit,  AT&T  shall  ^ve  the 
duties  set  forth  in  Section  V.A  through 

A.  1.  a.  AT&T  sh^f^ot  allow 
Nonpublic  Information  of  its 
Unaffiliated  Wireless  Infrastructure 
Equipment  Customers  to  be  disclosed 
for  any  reason  to  (i)  McCaw  or  any  of 
its  dirKtors.  officers,  or  employees;  (ii) 
any  McCaw  Minority  Own^  WireleM 
System  (except  in  the  case  in  which  the 
Nonpublic  Information  relates 
specifically  to  such  System);  (iii)  any 
person  engaged  in  marketing  any 
McCaw  service  or  AT&T 
Telecommunications  service;  (iv)  any 
person  employed  by  a  Marketing 
Account  Team  responsible  for 
marketing  to  AT&T,  McCaw  or  any 
McCaw  Minority  Owned  Cellular 
System;  or  (v)  any  person  performing 
Proprietary  Development  of 
Telecommunications  Equipment  for 
AT&T,  McCaw  or  McCaw  Minority 
Owned  Cellular  Systems. 

b.  AT&T  shall  not  disclose  any 
Nonpublic  Information  relating  to  the 
provision  of  any  Wireless  Service  by 
McCaw  or  AT&T,  obtained  by  AT&T  by 
reason  of  its  provision  of  Wireless 

'  Infrastructure  Equipment  to  McCaw,  to 
any  Unaffiliated  Wireless  Infrastructure 
Equipment  Customer. 

c.  To  the  extent  that  the  President  or 
senior  officers  of  AT&T  Network 
Systems  or  members  of  AT&T’s 
management  executive  committee  are 
persons  identified  in  items  (ii)  through 
(v)  of  Section  V.A.l(a)  of  this  Final 
Judgment,  they  shall  be  permitted  to 
receive  such  Nonpublic  Information  in 
connection  with  their  capacities  as 
President  or  senior  officers  of  AT&T 
Network  Systems  or  members  of  AT&T’s 
management  executive  committee,  but 
such  persons  shall  not  disclose  any  such 
Nonpublic  Information  to  other  persons 
identified  in  (i)  through  (v)  above. 

2.  McCaw  shall  not  allow  Nonpublic 
Information  of  its  Unaffiliated  Wireless 
Infrastructure  Equipment  suppliers  to  be 
disclosed  for  any  reason  to  any  person 
involved  in  the  design,  development, 
fabrication,  or  mariceting  of  AT&T’s 
Telecommunications  Equipment. 

McCaw  shall  not  allow  Nonpublic 
Informatim  of  any  unaffiliated 
Interexchange  Carrier  to  be  disclosed  for 
nay  reason  to  any  person  involved  in 
the  design,  development,  fabrication,  or 
marketing  of  any  AT&T 
Telecommunications  service  or  product. 
Access  to  Nonpublic  Information  of  any 
unaffiliated  Interexchange  Carrier  shall 
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be  limited  to  authorized  persons  within 
McCaw  and  within  AT&T’s  Network 
Wireless  Infrastructure  Unit  having  a 
legitimate  need  to  know  such  Nonpublic 
Information  in  order  to  conduct  their 
respective  businesses. 

3.  AT&T  shall  establish,  maintain,  and 
strictly  enforce  procedures  designed  to 
prevent  the  disclosures  of  Nonpublic 
Information  prohibited  by  this  Final 
Judgment. 

4.  a.  AT&T  shall  establish,  maintain 
and  strictly  enforce  separate  Marketing 
Account  Teams  for  (i)  McCaw  and  other 
AT&T  Affiliates  providing 
Telecommunications  services  and  (ii) 
Unaffiliated  Wireless  Infrastructure 
Equipment  Customers.  Members  of 
Marketing  Account  Teams  for 
Unaffiliated  Wireless  Infrastructure 
Equipment  Customers  shall  not  be 
assigned  to  any  AT&T  or  McCaw 
business  (i)  providing 
Telecommvmications  Equipment  to 
AT&T,  McCaw  or  a  McCaw  Minority 
Owned  Cellular  System,  or  (ii) 
providing  or  planning  for  any  AT&T  or 
McCaw  Wireless  Service,  except  in 
compliance  with  the  procedures  to  be 
adopted  pursuant  to  Section  V.A.4.C  of 
this  Final  Judgment. 

h.  If  AT&T  performs  Proprietary 
Development  for  Unaffiliated  Wireless 
Infrastructure  Equipment  Customers, 
members  of  the  Development  Teams 
who  perform  such  Propriety 
Development  shall  not  perform 
Proprietary  Development  for  McCaw  or 
for  any  AT&T  Telecommunications 
service  except  in  compliance  with  the 
procedures  to  be  adopted  pursuant  to 
Section  V.A.3.C  of  this  Final  Judgment. 

c.  AT&T  shall  establish,  maintain  and 
strictly  enforce  procedures  designed  to 
prevent  the  use  or  disclosure  of 
Nonpublic  Information  of  Unaffiliated 
Wireless  Iniirastructure  Equipment 
Customers  gained  as  a  result  of  an 
employee’s  (i)(A)  assignment  to  a 
Marketing  Account  Team  responsible 
for  Unaffiliated  Cellular  Infrastructure 
Equipment  Customers,  or  (B) 
involvement  in  Proprietary 
Development  for  an  Unaffiliated 
Cellular  Infrastructure  Equipment 
Customer,  and  (ii)(A)  subsequent 
assignment  to  a  Marketing  Account 
Team  responsible  for  marketing  Cellular 
.  Infrastructure  Equipment  to  AT&T, 
McCaw  or  McCaw  Minority  Owned 
Cellular  Systems,  (B)  subs^uent 
assignment  to  McCaw,  McCaw  Minority 
Owned  Cellular  Systems,  or  any 
business  providing  or  planning  for  any 
AT&T  or  McCaw  Telecommunications 
Service,  or  (C)  subsequent  involvement 
in  Proprietary  Development  for  McCaw 
or  AT&T. 


B.  AT&T  shall  have  the  following 
duties  to  its  Unafiliated  Cellular 
Infrastructure  Equipment  Customers: 

1.  AT&T  shall  provide  the  Cellular 
Carrier  and  System  with 

a.  Technical  support  and 
maintenance; 

b.  Installation,  engineering,  repair, 
and  maintenance  services; 

c.  Additional  switching  and  cell  site 
equipment  to  be  deployed  in  that 
system; 

d.  Upgrades  and  other  AT&T  cellular 
infrastructure  equipment  developed  for 
use  with  these  systems;  and 

e.  Spare,  repair,  or  replacement  parts, 
in  accordance  with  the  same  pricing  and 
other  business  practices  that  prevailed 
prior  to  August  1, 1993.  AT&T  shall  not 
discriminate  in  favor  of  McCaw  Cellular 
Systems  or  McCaw  Minority  Owned 
Cellular  Systems  in  the  way  in  which 
such  services  or  products  are  made 
available  to  Cellular  Carriers  or  Systems, 
and  the  terms  on  which  such  services 
and  products  are  provided  shall  not 
vary  depending  on  whether  the  Cellular 
System  that  will  use  such  service  or 
product  competes  with  McCaw  or  a 
McCaw  Minority  Owned  Cellular 
System;  and 

2.  In  the  event  AT&T  has 
discontinued,  or  hereafter  discontinues, 
the  ofrering  of  any  Cellular 
Infrastructure  Equipment  service,  part, 
or  product,  AT&T  shall  seek  to  arrange 
an  alternative  source  of  service  or 
supply  for  the  Cellular  Carrier  and,  if 
AT&T  is  unsuccessful,  AT&T  shall 
provide  the  Cellular  Carrier  with 
licenses  to  use  (and  rights  to  sublicense) 
whatever  Technical  Information  is 
required  to  provide  these  services, 
products,  or  parts,  to  the  extent  AT&T 
is  able  to  grant  such  licenses,  in  order 
to  allow  the  carrier  to  obtain  the  service, 
part,  or  product  in  question  from 
another  source.  The  terms  of  any  such 
license,  including  reasonable  charges, 
shall  be  in  accordance  with  reasonable 
and  nondiscriminatory  licensing 
procedures. 

C.  1.  When  AT&T  engages  in 
development  of  new  features  and 
functions  for  use  with  AT&T  Equipped 
Cellular  Systems  installed  or  contracted 
for  prior  to  the  date  of  this  Final 
Judgment  that,  if  successful,  will  be 
made  available  to  two  or  more  Cellular 
Carriers  that  are  not  affiliated  with  each 
other  through  substantial  conunon 
ownership.  AT&T  shall  disclose  the 
enhancements  to  Cellular  Carriers  not 
affiliated  with  AT&T  at  the  time  as  it 
discloses  them  to  McCaw,  any  McCaw 
Cellular  Systems,  or  any  McCaw 
Minority  Owned  System,  and  shall 
make  them  available  to  Unaffiliated 
Cellular  Infrastructure  Equipment 


Customers  at  the  same  time  as  it  makes 
them  available  to  McCaw  or  any  McCaw 
Minority  Owned  Cellular  System. 

2.  If  AT&T  develops  for  McCaw,  a 
McCaw  Cellular  System,  or  a  McCaw 
Minority  Owned  Cellular  System, 
features  or  functions  that  are  applicable 
only  to  McCaw  or  to  that  System 
because  of  its  adjunct  hardware  and 
software  or  because  of  its  specifrc 
operations  or  network,  AT&T  shall 
afford  Unaffiliated  Cellular 
Infrastructure  Equipment  Customers 
substantially  the  same  opportunity  to 
contract  for  such  development  work  on 
substantially  the  same  compensatory 
basis. 

3.  If  AT&T  performs  for  McCaw, 
McCaw  Cellular  Systems,  or  McCaw 
Minority  Owned  Cellular  Systems 
Proprietary  Development,  AT&T  will  be 
required  to  perform  upon  reasonable 
request  Proprietary  Development  for 
Unaffiliated  Cellular  Infrastructure 
Equipment  Customers  under  reasonable 
terms  and  conditions  not  less  favorable 
to  the  Unaffiliated  Cellular  Equipment 
Customer  than  those  provided  to 
McCaw,  McCaw  Cellular  Systems  or 
McCaw  Minority  Owned  Cellular 
Systems. 

D.  If  a  Cellular  Infrastructxire 
Equipment  Customers  has  deployed  or 
contracted  to  deploy  an  AT&T 
Equipment  Cellular  System  in  whole  or 
in  substantial  part  prior  to  the  date  of 
entry  of  this  Final  Judgment,  and  if  that 
Cellular  Infrastructure  Equipment 
Customer  wishes  to  redeploy  AT&T 
Cellular  Infrastructure  Equipment  or, 
replace,  or  supplement  the  AT&T 
Equipped  Cellular  System  with  another 
manufacturer’s  switching,  cell  site  and 
other  Cellular  Infrastructure  Equipment 
in  whole  or  in  part,  AT&T  shall 

1.  Provide  the  Cellular  Infrastructure 
Equipment  Customer  with  such 
technical  assistance  and  cooperation  as 
may  be  reasonably  necessary  in  order 
for  the  Customer  both  to  accomplish 
such  replacement  or  redeployment  and 
to  have  the  new  manufacturer’s 
equipment  interoperate  with  AT&T 
products  in  that  area  or  in  an  adjacent 
area,  with  AT&T  providing  this 
assistance  in  accord  with  reasonable 
pricing  and  business  practices, 
including  AT&T’s  right  to  receive 
reasonable  compensation  for  such 
services  and  its  right  not  to  be  required 
for  these  purposes  to  provide  competing 
equipment  suppliers  with  proprietary 
information  that  is  not  necessary  to 
allow  the  interoperation  of  AT&T  and 
non-AT&T  equipment;  and 

2.  Waive  any  contractual 
requirements  that  it  receive  prior  notice 
of,  or  must  consent  to,  redeployment  by 
any  customer  of  AT&T  Cellular 
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Infrastructure  Equipment  to  a  new 
location.  In  the  event  of  deployment  or 
sale,  the  Cellular  Infrastructure 
Equipment  Customer  or  new  purchaser 
will  succeed  to  the  original  piuchaser’s 
warranty,  license,  and  other  contractual 
rights,  and  ATfcT’s  obligations  under 
Sections  V.A,  V.B,  V.C,  and  V.D  of  this 
Final  Judgment  shall  apply  to  any  new 
purchaser  as  if  it  had  been  the  original 
purchaser. 

E.  In  the  event  that  the  United  States, 
in  its  sole  and  unreviewable  discretion, 
determines  that  AT&T  has  violated  any 
nf  its  duties  under  Sections  V.A  through 
VD  of  this  Final  Judgment  to  an 
Unaffiliated  Cellular  Carrier  in  any  area 
where  that  Unaffiliated  Cellular  Carrier 
competes  with  McCaw  or  a  McCaw 
Minority  Owned  Cellular  System,  and 
where  the  Unaffiliated  Cellular  Carrier 
has  deployed  or  contracted  to  deploy  an 
AT&T  Equipped  Cellular  System  prior 
to  the  date  of  entry  of  this  Final 
Judgment,  AT&T  ^all  be  required  to 
offer  to  buy  back  the  AT&T  Cellular 
Infrastructure  Equipment  hardware 
purchased  or  contracted  for  by  that 
Unaffiliated  Cellular  Carrier  for  use  in 
that  Cellular  System  prior  to  the  date  of 
the  entry  of  this  Final  Judgment,  at  their 
original  purchase  prices,  less 
depreciation  as  calculated  on  a  straight 
line  basis  over  a  period  of  ten  years  for 
switches  and  eight  years  for  all  other 
hardware,  to  ofier  to  refund  the 
proportionate  share  of  all  monies  paid 
for  unused  portions  of  any  licenses  for 
software  to  be  used  with  such  hardware, 
and  to  offer  to  release  the  Unaffiliated 
Cellular  Equipment  Customer  from 
future  obligations  relating  to  Cellular 
Infrastructure  Equipment  deployed  in 
such  Cellular  System.  The  United  States 
may.  in  its  sole  discretion,  appoint  an 
independent  fact-finder  to  conduct  the 
investigation  or  factual  determination  of 
any  issue  raised  in  connection  with  any 
alleged  violation,  reserving  to  the 
United  States  the  right  to  make  a  final 
determination.  In  the  event  of  any  such 
appointment,  the  losing  party  (j.e.,  the 
customer  or  AT&T)  shall  pay  all  costs 
and  fees  of  the  fact-finder.  In  stipulating 
to  the  entry  of  this  Final  Judgment, 
AT&T  has  irrevocably  waiv^  any  right 
it  may  have  to  appeal,  contest  or 
otherwise  challenge  any  adverse 
determination  of  the  United  States 
pursuant  to  this  Section  V.E. 

VI 

Applicability  and  Effect 
The  provisions  of  this  Final  Jud^ent, 
appiic^le  to  each  defendant,  shall  be 
binding  upon  said  defendants,  their 
successors  and  assigns,  officers,  agents, 
servants,  employees,  and  attorneys,  and 


upon  those  persons  in  active  concert  or 
participation  with  each  defendant  who 
receive  actual  motive  of  this  Final 
Judgment  by  personal  service  or 
otherwise.  Each  defendant  and  each 
person  bound  by  the  prior  sentence 
shall  cooperate  in  ensuring  that  the 
provisions  of  this  Final  Judgment  are 
carried  out.  Neither  this  Final  Judgment 
nor  any  of  its  terms  or  provisions  shall 
constitute  any  evidence  against,  an 
admission  by,  or  an  estoppel  against  any 
party.  The  effective  date  of  this  Final 
Judgment  shall  be  the  date  upon  which 
it  is  entered 

vn 

Compliance 

A.  1.  AT&T  will  file  plans  for  the 
implementation  of  the  provisions  of  this 
Final  Judgment  with  the  United  States 
Department  of  Justice  not  later  than  90 
days  after  the  Final  Judgment’s  entry. 
AT&T  shall  file  a  Structural  Separation 
implementation  plan  describing  its 
implementation  of  the  provisions  of 
Sections  in  and  V.A.4;  an  Equal  Access 
implementation  plan  for  each  McCaw 
Cellular  System,  describing  its 
implementation  of  Section  IV;  and  a 
Nonpublic  Information  implementation 
plan,  describing  its  implementation  of 
Section  V.A. 

2.  AT&T  shall  supplement  the  plans 
required  by  Section  VII. A.  1  as  necessary 
to  describe  the  implementation  of  Equal 
Access  in  subsequently  acquired 
Cellular  Systems,  and  to  describe 
significant  changes  in  the  matters 
reflected  in  the  plans. 

3.  The  plans  shall  be  effective  90  days 
after  filing  with  the  Department,  unless 
disapproved  by  the  Department  by 
written  notice  to  AT&T,  identifying  the 
manner  in  which  the  plan  is 
insufficient.  The  Department  may  in  its 
discretion  approve  a  plan  in  fewer  than 
60  days.  In  ^e  absence  of  an  effective 
plan,  AT&T  shall  be  enjoined  as  follows: 

a.  In  the  absence  of  an  effective 
Separation  plan,  AT&T  shall  comply 
with  Section  III  of  this  Final  Judgment 
without  modification,  and  shall  not 
perform  Proprietary  Development  for 
McCaw. 

b.  In  the  absence  of  an  effective  Equal 
Access  plan,  AT&T  may  not  provide 
Interexchange  Services  to  customers  of 
McCaw  Cellular  Systems,  except  under 
arrangements  that  prevailed  prior  to  the 
merger. 

c.  In  the  absence  of  an  effective 
Nonpublic  Information  plan,  AT&T 
shall  not  sell  Cellular  Infrastructure 
Equipment  to  McCaw  or  McCaw 
Minority  Owned  Cellular  Systems, 
except  that  AT&T  may  sell  Cellular 
Infrastructure  Equipment  to  such 


Cellular  Systems  if  they  were  AT&T 
Equipped  Cellular  Systems  prior  to  the 
commencement  of  tUs  action. 

B.  The  defendants  are  ordered  and 
directed  to  advise  their  officers  and 
other  management  personnel  with 
significant  responsibility  for  matters 
addressed  in  this  Final  Judgment  of 
their  obligations  hereunder.  AT&T  shall 
undertake  the  following  with  respect  to 
each  such  office  or  management 
employee: 

1.  The  distribution  to  them,  within  30 
days  of  entry  of  this  Final  Judgment,  or 
within  30  days  of  a  person’s  bi^ming 
an  officer  or  other  management 
personnel  with  significant  responsibility 
for  matters  addre^ed  in  this  Final 
Judgment  of  a  written  directive  setting 
forth  AT&Ts  policy  regarding 
compliance  with  this  Final  Judgment, 
with  such  directive  to  include:  (a)  An 
admonition  that  noncompliance  with 
such  policy  and  this  Fmal  Judgment 
will  result  in  appropriate  disciplinary 
action,  which  may  include  dismissal; 
and  (b)  advice  that  AT&Ts  legal 
advisors  are  available  at  all  reasonable 
times  to  confer  with  such  persons 
regarding  any  compliance  questions  or 
pi^lems; 

2.  The  imposition  of  a  requirement 
that  each  of  them  sign  and  submit  to 
AT&T  a  certificate  in  substantially  the 
following  form: 

The  undersigned  hereby  (1)  acknowledges 
receipt  of  a  ct^y  of  the  1994  United  States 
v.  AT&T  Ccrp.  Final  Judgment  and  a  written 
directive  setting  forth  AT&T’s  policy 
regarding  compliance  with  such  Final 
Judgment,  (2)  represents  that  the  undersigned 
has  read  such  Final  Judgment  and  directive 
and  understands  those  provisions  for  which 
the  undersigned  has  responsibility.  (3) 
acknowledges  that  the  i^ersign^  has  been 
advised  and  imderstands  that  noncompliance 
with  such  policy  and  Final  Judgment  will 
result  in  appropriate  disciplinary  measures 
determined  by  AT&T,  which  may  include 
dismissal,  and  (4)  acknowledges  that  the 
undersigned  has  been  advised  and 
understands  that  non-compliance  with  the 
Final  Judgment  may  also  result  in  conviction 
for  contempt  of  court  and  imprisonment  and/ 
or  fine. 


vin 

Visitation 

A.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recomized  privile^,  from  time  to  time: 

1.  Upon  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  and  on  reasonable 
notice  to  a  defendant,  made  to  its 
principal  office,  duly  authorized 
representatives  of  the  Department  of 
Justice  shall  be  permitted  access  during 
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office  hours  of  such  defendant  to  depose 
or  interview  officers,  employees,  or 
agents,  and  inspect  and  copy  all  books, 
lagers,  accounts,  correspondence, 
memoranda  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  such  defendant,  who  may 
have  counsel  present,  relating  to  any 
matters  contained  in  this  Final 
Judgment;  and 

2.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  a  defendant’s 
principal  office,  such  defendant  shall 
submit  such  written  reports,  under  oath 
if  requested,  with  respect  to  any  of  the 
matters  contained  in  this  Final 
Judgment  as  may  be  requested. 

B.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
section  shall  be  divulged  by  any 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States  or 
the  Commission,  except  in  the  course  of 
legal  proceedings  to  which  the  United 
States  is  a  party,  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

C.  If  at  the  time  information  or 
documents  are  furnished  by  a  defendant 
to  plaintiff,  such  defendant  represents 
and  identifies  in  writing  the  material  in 
any  such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
said  defendant  marks  each  pertinent 
page  of  such  material,  “Subject  to  claim 
of  protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,”  then 
10  days’  notice  shall  be  given  by 
plaintiff  to  such  defendant  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  that  defendant  is 
not  a  party. 

IX 

Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  Either 
orders  or  directions  as  may  be  necessary 
or  appropriate  for  the  construction  or 
carrying  out  of  this  Final  Judgment,  for 
the  modification  of  any  of  the 
provisions  hereof,  for  the  enforcement 
of  compliance  herewith,  and  for  the 
punishment  of  any  violation  hereof. 


X 

Modification 

A.  If  BCX^  Wireless  Systems  are 
relieved  in  whole  or  in  part  of  any  or  all 
of  the  comparable  equal  access  or 
nondiscrimination  obligations  of  the 
MFJ  as  a  result  of  legislation,  judicial 
orders,  or  agency  orders  that  vacate, 
modify,  supersede,  or  interpret  the 
provisions  of  the  MFJ,  the  provisions  of 
Article  IV  of  this  Final  Judgment  shall 
be  modified  or  vacated  to  provide  the 
same  relief  to  AT&T  or  McCaw  upon 
their  showing  that  competitive 
conditions  do  not  require  a  different 
obligation  for  AT&T  and  McCaw  and 
that  his  modification  is  equitable  and  in 
the  public  interest. 

B.  If  AT&T  and  McCaw  seeks 
modification  or  removal  of  the 
provisions  of  this  Final  Judgment  upon 
grounds  that  include  a  showing  either 
(1)  that  enhanced  specialized  mobile 
radio  services,  personal 
communications  services  licensed  in  the 
1.8  to  2.1  GHz  band,  or  other  services 
have  developed  as  effective  competitive 
alternatives  to  the  cellular  services  in 
existence  at  the  time  of  entry  of  the 
Final  Judgment,  or  (2)  that  there  have 
been  other  changes  or  developments 
affecting  a  relevant  market,  AT&T  and 
McCaw  will  be  entitled  to  modification 
of  the  provisions  of  Article  FV  or  Article 
V  of  this  Final  Judgment  if  it  shows  that 
intervening  changes  have  made  the 
retention  of  the  provision  inequitable, 
irrespective  of  whether  the  intervening 
changes  or  developments  had  been 
foreseen  or  were  foreseeable  when  the 
Final  Judgment  was  entered.  AT&T  and 
McCaw  have  stipulated  that  they  will 
not  move  for  any  modification  of  this 
Final  Judgment,  except  with  the  consent 
of  the  United  States,  for  eighteen 
months  following  the  date  of  the 
commencement  of  this  action. 

XI 

Expiration 

The  provisions  of  this  Final  Judgment, 
to  the  extent  they  remain  in  effect,  shall 
expire  on  the  date  ten  years  affer  its 
entry. 

xn 

Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 


United  States  of  America,  Plaintiff,  v. 
AT&T  Corp.  and  McCaw  Cellular 
Communications,  Inc.  Defendants.  Civil 
Action  No.  94-01555  (HHG)  Filed; 
August  5, 1994. 

Competitive  Impact  Statement 

Pursuemt  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
(“APPA”  or  “Tunney  Act”),  15  U.S.C. 
16(b)-(h),  plaintiff,  the  United  States, 
submits  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  for  entry  with  the  consent  of 
defendants,  AT&T  Corp.  (“AT&T”)  and 
McCaw  Cellular  Communications,  Inc. 
(“McCaw”)  in  this  civil  antitrust 
proceeding. 

I. 

Nature  and  Purpose  of  the  Proceeding 

On  July  15, 1994,  the  United  States 
filed  a  civil  antitrust  complaint,  under 
Section  15  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  25,  against  AT&T 
and  McCaw,  alleging  that  the  proposed 
merger  of  defendants  violates  Section  7 
of  the  Clayton  Act,  as  amended,  15 
U.S.C.  18,  by: 

1.  Decreasing  actual  and  potential 
competition  in  the  market  for  cellular 
services  because  the  merger  would 
combine  McCaw,  a  cellular  service 
provider  with  AT&T,  the  leading 
supplier  of  cellular  infrastructure 
equipment.  That  vertical  integration 
may  substantially  increase  the  merged 
firm’s  ability  and  incentive  to  raise  the 
costs,  limit  the  capacity,  or  constrain  the 
quality  of  service  of  McCaw’s  cellular 
service  competitors  that  are  dependent 
upon  AT&T  for  cellular  infrastructure 
equipment. 

2.  Decreasing  competition  in  the 
market  for  cellular  infrastructure 
equipment  by  providing  AT&T  with 
access  to  competitively  sensitive  and 
proprietary  information  of  McCaw’s 
principal  equipment  supplier,  L.M. 
Ericsson  (“Ericsson”). 

3.  Decreasing  actual  and  potential 
competition  in  the  market  for 
interexchange  services  to  cellular 
subscribers,  because  the  merger  of 
AT&T  and  McCaw  would  combine 
AT&T,  the  largest  interexchange  carrier 
in  the  United  States  with  McCaw,  one 
of  only  two  cellular  service  providers  in 
many  markets;  and  would  combine  the 
two  largest  providers  of  interexchange 
service  to  cellular  service  customers  in 
many  areas  served  by  McCaw. 

AT&T  is  the  dominant  supplier  of 
interexchange  telecommunications 
service  in  the  United  States,  providing 
interexchange  service  to  wireline  and 
cellular  telephone  customers.  AT&T  is 
also  the  largest  supplier  of  the  cellular 
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infrastructure  equipment  {switches,  cell 
site  radios  and  related  equipment)  used 
by  cellular  carriers  to  provide  that 
service  in  the  United  States  and  North 
America.  AT&T,  along  with  the  next  two 
largest  suppliers — ^Motorola  and 
Ericsson — account  for  the  vast  majority 
of  the  installed  base  of  cellular 
infrastructure  equipment  in  the  United 
States. 

McCaw  is  the  largest  provider  of 
cellular  service  in  die  United  States, 
with  ownership  interests  in  cellular 
systems  serving  approximately  22 
percent  of  all  of  the  cellular  subscribers 
in  the  United  States.  These  systems 
include  the  following  cities:  New  York, 
Los  Angeles,  Miami,  Dallas,  Houston, 

San  Francisco,  Philadelphia,  Pittsburgh, 
Seattle,  Portland,  St.  Louis  and  Kansas 
City.  McCaw  owns  and  operates  a 
number  of  these  systems  in  partnership 
with  companies  with  whom  it  competes 
in  other  service  areas.  These  companies 
include  AirTouch  Communications.  Inc. 
(previously  PacTel  Mobile  Services)  and 
BellSouth  Corporation.  McCaw  operates 
many  of  its  cellular  systems  under  the 
name  “Cellular  One,”  a  tradename 
owned  by  a  joint  venture  among  a 
number  of  cellular  licensees  including 
McCaw  and  Southwestern  Bell  Corp. 
McCaw  also  provides  interexchange 
services  to  customers  of  its  cellular 
services,  primarily  over  AT&T  facilities. 

Pursuant  to  an  agreement  dated 
August  16, 1993,  AT&T  agreed  to 
pu^ase  McCaw.  On  July  15, 1994,  the 
United  States  and  defendants  filed  a 
stipulation  by  which  they  consented  to 
entry  of  a  proposed  Final  Judgment, 
after  compliance  with  the  APPA,  15 
U.S.C.  16(b)-(h).  designed  to  eliminate 
the  anticompetitive  efiects  of  the 
proposed  merger  in  each  of  the  affected 
markets.  Entry  of  the  proposed  Final 
Judgment  will  terminate  this  action, 
except  that  the  Court  will  retain 
jurisdiction  to  construe,  modify  and 
enforce  the  Final  Judgment,  and  to 
punish  violations  of  the  Final  Judgment. 

As  explained  more  fully  below,  the 
proposed  Final  Judgment  would 
substantially  mitigate  the  incentive  and 
ability  of  the  me^ed  AT&T-McCaw  to 
constrain  the  actions  of  McCaw’s 
cellular  service  competitors,  by 
providing  mechanisms  to  insure  that 
AT&T  could  not  use  its  position  as  the 
incumbent  supplier  to  those  McCaw 
competitors  that  are  locked  in  to  AT&T’s 
equipment  to  disadvantage  or 
discriminate  against  them  in  favor  of 
McCaw.  These  mechanisms  include: 
separate  subsidiary  requirements  and 
restrictions  on  the  flow  of  certain 
confid^tial  information  within  the 
combined  AT&T/McCaw  entity: 
obligations  on  AT&T  to  continue  to  deal 


with  its  customers  on  terms  in  place 
prior  to  the  merger,  and  on  terms  not 
less  favorable  than  those  offered  to 
McCaw;  obligations  to  assist  and  not 
interfere  with  an  incumbent  customer’s 
changing  infrastructure  suppliers;  and  a 
buy-back  obligation  that  would  reduce 
the  lock-in  effect  by  lowering  the  cost 
for  a  competitor/customer  to  switch 
suppliers  in  the  event  that  AT&T  fails  to 
comply  with  its  obligations  to  its 
customers  under  the  judgment. 

To  address  concerns  in  tlie 
interexchange  markets,  the  proposed 
Final  Judgment  would  require  McCaw 
cellular  systems  to  provide  equal  access 
to  interexchange  competitors  of  AT&T, 
which  is  not  now  provided  in  most 
McCaw  systems,  thereby  increasing 
competition  in  the  provision  of 
interexchange  services  to  cellular 
customers. 

Finally,  to  prevent  anticompetitive 
harm  to  the  cellular  infirastructure 
equipment  market,  the  proposed  Final 
Judgment  restrains  McCaw  from 
providing  certain  confidential 
information  of  other  cellular 
infitistnicture  equipment  suppliers  to 
AT&T’s  manufacturing  division. 

n 

Events  Giving  Rise  To  The  Alleged 
Violation 

A.  Background 

I.  Cellular  Services  Markets 

Cellular  carriers  operate  on  either  of 
two  bands  of  radio  frequencies,  referred 
to  as  the  “A-side”  and  the  "B-side.”  ^ 
The  FCC  awarded  one  A-side  and  one 
B-side  license  separately  in  306 
metropolitan  areas,  referred  to  as  MSAs, 
and  428  rural  areas  called  RSAs. 
Initially,  the  FCC  awarded  the  B-side 
license  to  the  local  telephone  company 
or  an  affiliate  thereof  and  the  A-side 
license  to  firms  other  than  the  local 
telephone  company.^  Cellular  licenses 
are  transferable,  and  since  the  initial 
awards  there  has  been  considerable 
consolidation  of  ownership.  Telephone 
companies  have  acquired  many  A-side 
licenses  outside  of  the  areas  in  which 
they  provide  local  exchange  service. 
Cellular  service  is  fully  interconnected 
with  landline  telephone  networks,  and 
subscribers  can  both  originate  calls  to 
and  receive  calls  from  landline 


'  For  purposes  of  this  Competitive  Impact 
Statement,  the  term  '‘cellular"  is  used  to  refer  to  the 
mobile  and  portable  radio  telephone  service  today 
provided  by  two  licensees  in  each  geographic  area. 

2  Cellular  licenses  held  by  AT&T  or  the  Bell 
Companies,  at  the  time  of  AT&Ts  divestiture  of 
those  Bell  Companies  in  1984,  were  retained  by  the 
Bell  Companies  and  are  now  generally  held  by 
affiliates  of  their  respective  parent  Regional  Holding 
Companies. 


subscribers,  including  long  distance 
calls. 

Cellular  service  is  a  relevant  product 
market  and  a  “line  of  commerce”  within 
the  meaning  of  Section  7  of  the  Clayton 
Act.  Unlike  conventional  landline 
telephone  service,  cellular  service 
provides  customers  with  the  added  4 
feature  of  mobility,  and  landline  ] 

telephone  service  therefore  is  not  a 
substitute.  The  relevant  geographic 
markets  are  those  service  areas  in  which 
the  FCC  has  licensed  cellular  carriers  to 
provide  cellular  service. 

With  extremely  limited  exceptions, 
there  are  no  providers  of  mobile 
telephone  services  other  than  the  two 
cellular  carriers.  At  the  current  time,  the 
holders  of  these  cellular  licenses, 
including  McCaw,  exercise  market 
power  in  the  provision  of  cellular 
service.  These  duopolies  are 
characterized  by  rapidly  growing 
demand  and  minimal  price  competition, 
resulting  in  high  margins  to  cellular 
carriers. 

2.  The  Cellular  Infrastructure 
Equipment  Market 

A  cellular  system  consists  primarily 
of  one  or  more  mobile  telephone 
switching  offices  (“MTSOs”  or 
“switches”)  connected  to  numerous  cell 
sites.  A  cell  site  is  a  radio  facility  that 
receives  and  transmits  cellular  calls. 
Cellular  carriers  provide  cellular  service 
by  dividing  their  licensed  service  areas 
into  “cells” — each  with  a  corresponding 
cell  site — and  reusing  the  radio 
channels  in  different  cells.  The 
principal  components  of  a  cell  site  are 
radio  units,  radio  frames  and  software 
(referred  to  collectively  as  “radio  base 
stations”). 

A  switch  is  a  large  central  computer 
facility  connected  to  cell  sites,  other 
MTSOs  and  local  and  long  distance 
telephone  networks.  The  MTSO  controls 
the  “handofP’  of  calls  between  the  cells 
and  transfers  calls  between  the  cellular 
systems  and  the  wireline  networks  of 
local  exchange  carriers  and 
interexchange  carriers.  A  cellular 
system  in  a  large  metropolitan  area  like 
New  York  City  or  Baltimore/Washington 
might  typically  include  two  to  four 
switches  and  more  than  one  hundred 
radio  base  stations. 

One  principal  method  of  expanding 
the  capacity  of  a  cellular  system  is  to 
increase  the  number  of  cells.  The 
creation  of  these  new  cells  requires  the 
purchase  and  deployment  of  an 
additional  radio  base  station  for  each 
new  cell.  At  some  {mint  in  expanding 
the  capacity  of  a  system  it  also  becomes 
necessary  to  add  additional  switches. 
Another  method  of  capacity  expansion 
currently  being  used  is  to  convert  the 
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radio  transmissioos  from  analog  to 
digital.  This  conversion  requires  the 
d^loyment  of  new  radios  and  cell  site 
equipment. 

In  North  America,  cellular  switches 
made  by  one  manufacturer  are  not 
compatible  with  radio  base  stations 
made  by  another.  Accordingly,  a 
cellular  carrier  seeking  to  expand  the 
capacity  of  a  particular  system  must 
obtain  additional  switches  and  radio 
base  stations  from  its  incumbent  cellular 
infrastructure  equipment  supplier. 

Digital  conversion  requires  ^e 
deployment  of  switch  and  cell  site 
equipment  and  software  that  is 
noncompatible  between  manufacturers. 
Enhancements  that  add  customer 
features  or  improve  a  system’s  capacity 
or  enidency  are  added  to  systems 
primarily  through  switch  or  cell  site 
software  upgrades.  Because  the 
interfaces  between  the  cellular 
infrastructure  equipment  and  software 
are  proprietary,  the  equipment  vendor 
is,  today,  the  only  one  who  can  provide 
these  enhancements.  In  addition, 
cellular  carriers  are  largely  dependent 
on  their  equipment  vendors  for  ongoing 
engineering  support  and  maintenance, 
as  well  as  efficiency  and  service 
enhancing  features. 

Thus,  once  a  cellular  carrier  has  made 
the  decidon  to  deploy  a  particular 
vendor’s  cellular  infr^tructure 
equipment  in  a  particular  system,  that 
carrier  becomes  locked  in  to  that 
vendor’s  equipment  and  must  either 
continue  to  purchase  equipment  and 
software  from  that  same  vendor  or  inctir 
the  substantial  costs  of  replacing  the 
deployed  switches  and  radio  base 
stations  of  the  incumbent  vendm.  As 
cellular  systems  grow,  so  also  does  the 
cost  of  switching  vend<HS. 

Equipment  providers  typtcally  have 
access  to  proprietary  and  competitively 
sensitive  infmmation  of  their  cellular 
carrier  customers.  Some  of  this 
’  information  is  acquired  in  the 
performance  of  installation, 
maintenance  and  other  services 
provided  by  the  manufacturers  to  the 
cellular  carriers.  For  example,  through 
its  access  to  a  cellular  carrier’s  switch, 
a  manufacturer  has  access  to  day-to-day 
operating  information  about  the  switch, 
including  usage  patterns.  Manufacturers 
must  also  receive  advance  notice  of 
planned  system  expansions  so  that  they 
may  allocate  equipment  and  other 
resources  to  that  customer. 
Manufacturers  also  work  closely  with 
their  customers  in  the  development  of 
new  services  and  features,  sometimes  on 
a  proprietary  basis.  This  development 
work  necessarily  provides  the 
manufacturer  with  insights  into,  and 


advance  notice  of,  its  celhilar  carrier 
customer’s  marketing  and  sales  plans. 

Cellular  infrastructure  equipment  is  a 
relevant  product  market.  Cellular 
infrastructure  equipment  manufactured 
for  use  in  North  America  is  based  cm  a 
di^erent  standard  than  equipment 
manufactured  for  use  by  European 
cellular  providers.  Accordingly, 
ecpiipment  used  in  North  Am^ica  is  not 
compatible  with  equipment 
manufactured  for  use  in  Europe. 

In  many  dl  the  cities  in  which  McCaw 
has  an  interest  in  the  A-side  cellular 
system,  the  B-side  cxnnpietitor  has 
deployed  and  is  operating  its  system 
using  AT&T  cellular  infrastructure 
equipment.  Ma)or  markets  in  which 
McCaw  competes  with  AT&T  customers 
include,  among  others.  New  York, 

Dallas,  San  Prancuscx),  Miami,  St  Louis, 
Tampa,  Orlando,  Salt  Lake  Qty,  Kansas 
City  and  Pittsburgh.  McCaw  uses 
Ericsson  equipment  in  the  majority  of 
its  systems. 

AT&T  currently  has  the  ability  to  raise 
the  costs,  inhibit  the  Ability  to  increase 
system  capacity  and  capabilities  and 
degrade  the  quality  of  service  of  its 
locked  in  B-side  ecpiipment  customers. 
AT&T  could  achieve  this  by  increasing 
the  prices  of  its  equipment  and  software 
or  by  withholding  or  delaying  the 
development  or  delivery  of  necessary 
equipment,  software,  services  or  other 
upgrades. 

3.  Harm  to  Competition  Arising  from  the 
Combination  of  Macaw’s  Cellular 
Services  and  AT&T’s  Cellular 
Infrastructure  Equipment  Business 

The  proposed  merger  may 
substantially  lessen  competition  in 
cellular  services  markets.  Although 
AT&T  already  has  the  ability  to 
disadvantage  its  cellular  in^structure 
customers,  today  AT&T  has  no  strong 
incentive  to  disadvantage  one  cellular 
carrier  customer  vis-a-vis  another, 
because  AT&T  is  not  providing  local 
cellular  service.  As  a  result  of  this 
merger,  however,  /.T&T  would  gain  the 
incentive  to  harm  McCaw’s  competitors 
that  use  AT&T  cellular  equipment,  to 
McCaw’s  advantage,  by  exploiting 
AT&T’s  control  over  t^  costs, 
capabilities  and  capacity  to  tlrose 
lodced-in  equipment  customers.  Thus, 
the  combined  AT&T-McCaw  would 
have  the  incentive  and  the  ability  to 
either  raise  its  cellular  service  rivals’ 
costs  or,  through  the  threat  of  doing  so, 
reduce  its  rivals’  incentive  to  compete. 
In  either  event  the  likely  outcome  is 
increased  prices  and  lower  quality 
service  to  consumers  cellular  service. 

The  merger  also  will  give  McCaw 
access  to  competitively  sensitive  and 
proprietary  information  of  McCaw’s 


competitors  that  AT&T  acquires  through 
hs  role  as  cellular  infiestructure 
equipment  suppher  to  Macaw’s 
competitors.  As  described  above,  this 
information  relates  to  planned 
expansions,  new  service  offerings  and 
other  efficiency  enhancing  upgrades. 
McCaw’s  competitors  could  well  decide 
to  forgo  or  limit  their  expenditures  of 
resources  in  these  areas  if  they  believe 
that  they  will  not  enjoy  the  competitive 
benefit  of  such  expenditures  betause 
McCaw  will  have  immediate  access  to 
their  competitive  plans.  As  a  result, 
consumers  of  cellular  service  are  likely 
to  pay  higher  prices  and  receive  lower 
quality  service. 

The  proposed  merger  may  also  harm 
competition  in  the  sale  of  cellular 
infrastructure  equipment  used  by  North 
American  cellular  service  providers,  by 
giving  AT&T  access  to  competitively 
sensitive  or  proprietary  information  of 
Ericsson  that  McC^w  acquires  through 
its  position  as  a  customer  for  and  user 
of  Ericsson  cellular  infrastructure 
equipment. 

4.  Harm  to  Competition  Arising  from  the 
Combination  of  McCaw’s  Cellular 
Services  Business  and  AT&Ts 
Interexchange  Business 

Interexchange  services  are 
telecommunications  services  that 
connect  calls  between  different  local 
exchange  areas  or  local  cellular  service 
areas.  AT&T  is  the  dominant 
interexchange  carrier  for  both  wired  and 
cellular  telephone  service,  with  MCI 
and  Sprint  and  a  number  of  smaller 
firms  having  much  smaller  shares. 

The  provision  of  interexchang© 
services  to  cellular  subscribers  is  a 
relevant  product  maricet.  Customers  use 
cellular  ^ones  to  meet  their  needs 
away  finom  landiine  telephones;  access 
to  interexchange  service  over  landline 
telephones  is  inconsistent  with  the 
needs  motivating  cellular  phone  usage 
and  thus  is  not  a  good  substitute. 
Cellular  subscribers  can  only  access 
interexchange  service  providers  that 
have  exchange  access  to  that  cellular 
system. 

Due  to  the  lack  of  effective 
competition  in  the  cellular  service 
markets,  McCaw  has  been  able  to  deny 
its  cellular  customers  the  ability  to 
select  their  interexchange  service 
provider.  In  those  markets  in  which 
McCaw’s  systems  are  ndt  controlled  by 
a  Bell  Company  that  is  subject  to  equal 
access  requirements,’  McCaw  provides 


^Cellular  cotnpkanies  that  are  affiriates  of  BeH 
Operating  Companies  r‘Bei!  Companies”)  are 
required  to  provide  equal  access  to  inter««change 
carriers  under  the  consent  decree  that  broke  up  the 
Bell  System.  United  States  v.  Western  Elec.  Co..  S78 
F.  Supp.  643.  647  (D.D.C  1983);  Order,  Sept.  27, 
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interexchange  service  to  its  cellular 
customers  on  an  exclusive  basis 
(typically  reselling  AT&T  service),  and 
does  not  generally  allow  its  customers 
to  access  other  interexchange  carriers 
directly.  In  systems  operated  by  Bell 
Companies  subject  to  equal  access 
requirements,  interexchange  service  is 
provided  by  the  interexchange  carrier  of 
the  customer’s  choice.  Thus,  customers 
may  choose  between  McCaw’s  A-side 
bundle  of  local  and  interexchange 
services  or  the  B-side  carrier’s  local 
cellular  service  and,  where  the  B-side 
carrier  is  a  Bell  Company  subject  to 
equal  access,  the  interexchange  service 
offered  by  the  customer’s  interexchange 
carrier  of  choice.  (Where  the  B-side 
carrier  is  not  a  Bell  Company,  the 
customer’s  choice  is  between  two 
bundles  of  local  cellular  and  long 
distance  service.) 

The  relevant  geographic  markets  are 
cellular  service  areas  in  which  McCaw 
oHers  bundled  cellular  and 
interexchange  services.  These  areas 
include  New  York,  Miami,  Tampa, 
Minneapolis,  Seattle,  Pittsburgh,  New 
Orleans,  Portland  and  Sacramento.  Each 
of  these  markets  is  highly  concentrated. 
Among  Bell  Company  cellular  systems 
providing  equal  access,  AT&T  is  the 
dominant  interexchange  carrier,  with 
more  than  70  percent  of  subscribers, 
with  MQ  and  Sprint  sharing  nearly  all 
of  the  remainder,^  McCaw  is  generally 
the  exclusive  provider  of  interexchange 
service  to  customers  of  its  A-side 
systems  that  do  not  provide  equal 
access. 

The  merger  may  lessen  competition 
substantially  in  the  markets  for  the 
provision  of  interexchange  service  to 
cellular  subscribers.  The  merger  would 
foreclose  competition  between  the  two 
largest  providers  of  interexchange 
service  in  the  highly  concentrated 
markets  in  which  McCaw  currently 
provides  interexchange  service  to  its 
cellular  customers  without  an  equal 
access  obUgation.  The  merger  also 
combines  AT&T,  the  leading  provider  of 
interexchange  service,  with  McCaw, 
which  has  market  power  over  the 
provision  of  interexchange  service  by 
virtue  of  the  fact  that  it  controls  access 
by  its  cellular  customers  to 
interexchange  services.  As  a  result, 
competition  in  the  provision  of 
interexchange  service  to  cellular 
customers  in  these  areas  may  be 
substantially  lessened  and  cellular 


1967  (Southwestern  acquisition  of  Metromedia); 
Order,  October  31, 1966  (BellSouth  joint  venture 
with  MCCA). 

Most  but  not  all  of  the  McCaw  systems  share  the 
local  market  with  a  Bell  Company  affiliate.  In 
Tampa,  and  in  some  smaller  cities,  McCaw  faces 
GTE,  which  does  not  provide  equal  access. 


subscribers  may  pay  higher  prices  for 
interexchange  service. 

m 

Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment 
addresses  the  competitive  concerns 
raised  by  the  proposed  merger  and 
AT&T  and  McCaw  in  two  principal 
ways.  First,  to  guard  against  harm  to 
competition  in  interexchange 
telecommunications,  it  requires  AT&T 
to  provide  all  interexchange  carriers 
with  equal  access  to  McCaw  cellular 
systems.  Second,  the  proposed  Final 
Judgment  contains  a  group  of  provisions 
intended  to  ameliorate  the  lock-in  faced 
by  AT&T  cellular  infrastructure 
equipment  customers,  which  should 
make  it  substantially  less  likely  that 
AT&T  can  raise  the  costs  of  its  rivals  in 
wireless  service  (or  threaten  to  do  so), 
and  therefore  guard  against 
anticompetitive  effects  in  wireless 
service  markets.  Finally,  the  proposed 
Final  Judgment  contains  restrictions 
intended  to  protect  against 
anticompetitive  effects  in  the  cellular 
infrastructure  equipment  market. 

A.  Equal  Access 

As  described  above,  McCaw  currently 
does  not  provide  equal  access  to 
interexchahge  carriers  from  its  cellular 
systems.  Section  IV  of  the  proposed 
Final  Judgment  will  change  these 
arrangements  by  requiring  McCaw  to 
offer  all  interexchange  carriers  equal 
access  to  all  of  its  cellular  systems, 
permitting  its  customers  to  choose 
among  iuterexchange  carriers.  The  need 
for  these  provisions  is  predicated  on  the 
noncompetitive  structure  of  current 
cellular  service  markets  and  the  market 
power  currently  possessed  by  McCaw 
and  other  providers  of  cellular  exchange 
service. 

The  equal  access  arrangements 
prescribed  by  Section  IV  are  modeled  on 
the  analogous  provisions  of  the 
Modification  of  Final  Judgment  in 
United  States  v.  American  Telephone  6- 
Tel.  Co..  552  F.  Supp.  131  (D.D.C.  1982), 
aff'd  sub  nom.  Maryland  v.  United 
States.  460  U.S.  1001  (1983)  (“MFJ"). 
They  are  lai^ly  identical  to  the 
conditions  recommended  by  the  United 
States  for  provision  of  interexchange 
cellular  service  by  the  Bell  Companies.® 

Section  IV.B  provides  for  the  phased- 
in  conversion  of  McCaw  Cellular 
Systems  to  equal  access  over  a  21-month 
period  after  the  commencement  of  this 


>  See  Memorandum  of  the  United  States  in 
Response  to  the  Bell  Companies'  Motions  for 
Generic  Wireless  Waivers  and  ProjKised  Order,  filed 
luly  25. 1994,  attached  as  Exhibit  A. 


action,  pursuant  to  a  plan  to  be 
approv^  by  the  United  States  according 
to  Section  \ffI.A  of  the  judgment. 
“McCaw  Cellular  Systems”  are  defined 
in  Section  n.T  to  include  systems  in 
which  McCaw  holds  voting  interests 
greater  than  50  percent  or  in  which  it 
has  the  right,  power  or  ability  to  control. 
“C^ontrol”  is  defined  in  Section  n.K  as 
the  power  to  direct  or  cause  the 
direction  of  the  management  and 
policies  of  a  corporation  or  partnership, 
whether  through  ownership  of  voting 
securities,  by  contract,  or  otherwise. 
McCaw  would  not,  under  this 
definition,  be  considered  to  control  a 
corporation  or  partnership  in  which 
another  entity  held  a  significantly  larger 
ownership  interest  unless  McCaw  had 
expressly  been  given  the  right  to 
control,  such  as  through  voting  rights  or 
by  contract. 

Section  IV.A  provides  that,  prior  to  its 
conversion  to  equal  access,  no  McCaw 
Cellular  System  may  alter  its 
arrangements  for  the  provision  of 
interexchange  service  in  ways  that 
discriminate  in  favor  of  AT&T  in  the 
provision  of  exchange  access.  Pursuant 
to  Section  in.E,  a  McCaw  Cellular 
System  or  McCaw  Minority  Owned 
Cellular  System  may  use  the  name 
“AT&T’  or  any  trademark  or  trade  name 
of  AT&T  in  its  corporate  or  service 
names  only  after  it  has  completed 
conversion  to  equal  access  and  balloted 
existing  customers  pursuant  to  Sections 
IV.B  and  IV.C.  In  addition,  neither 
AT&T,  McCaw  nor  McCaw  Minority 
Owned  Cellular  Systems  may  use  the 
name  AT&T  or  any  trademark  or  trade 
name  of  AT&T  in  marketing  or 
advertising  cellular  service  until  60%  of 
the  McCaw  Cellular  Systems,  measured 
by  subscribers  (and  not  including  Bell 
Company  cellular  systems  that  provide 
equal  access  piusuant  to  the  MFJ)  have 
completed  conversion  to  equal  access. 

Sections  IV.B,  IV.C  and  IV.D  of  the 
judgment  prescribe  the  basic 
requirements  of  equakaccess.  Section 
IV.B.l  requires  each  McCaw  Cellular 
System  to  provide  local  cellular  service 
under  prices  and  terms  that  do  not 
depend  upon  the  customer  obtaining 
interexchange  service  ftnm  AT&T  or  a 
McCaw  affiliate,  i.e.,  on  an  unbundled 
basis.  Moreover,  McCaw,  McCaw 
Cellular  Systems  and  their  employees 
and  agents  (including  AT&T  when  it 
acts  as  agent  for  a  McCaw  Cellular 
System  pursuant  to  Section  IV.F  of  the 
judgment)  may  not  recommend,  sell  or 
otherwise  market  the  interexchange 
service  of  any  interexchange  carriers, 
and  are  required  to  administer 
intorexchange  carrier  selection 
procedures  on  a  carrier-neutral  and 
nondiscriminatory  basis. 
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Section  IV3  also  requires  McCaw  to 
ballot  its  existing  customers  to  permit 
them  to  choose  an  interexchange  carrier 
to  which  all  of  the  customer’s 
originating  interexchange 
communications  will  be  routed 
automatically,  without  the  use  of  any 
access  codes  (i.e.,  on  a  1-Kbasis),  as  well 
as  to  permit  the  customer  to  access  other 
interexchange  carriers  by  dialing  the 
appropriate  carrier  identificatioD  code 
(i.e.,  on  a  10-XXX  basis).  Balloting  will 
occur  within  60  days  of  each  McCaw 
Cellular  System’s  conversion  to  equal 
access.  If,  in  the  balloting  process,  any 
McCaw  customer  fails  to  choose  an 
interexchange  carrier,  thcKe  customers 
may  be  allocated  to  interexchange 
carriers  in  proportion  to  the  nuinber  of 
customers  sulscribing  to  each  carrier.^ 
Thereafter,  interexchange  services  will 
be  blocked  to  any  new  customer  that 
fails  to  choose  a  carrier  and  attempts  to 
place  calls  without  access  codes. 

To  permit  alt  interexchange  carriers  to 
have  a  meanir^ful  opportunity  to 
market  their  services  to  customers  of 
McCaw  Cellular  Systems,  those  systems 
will  be  required  to  provide 
interexchange  carriers  with  the  names 
and  addresses  of  their  existing 
customers  at  least  60  days  prior  to 
conversion  to  equal  access,  and  at 
quarterly  intervals  thereafter.  Similarly, 
under  Si^ion  IV£,  any  customer 
information  provided  to  AT&T  by  a 
McCaw  Cellular  System  must  be 
provided  to  other  interexchange  carriers 
at  the  same  time  and  under  the  same 
terms.  A  McCaw  Cellular  System  may 
not  provide  AT&T  with  information 
about  a  customer's  interexchange  carrier 
or  cellular  or  interexchange  usage 
unless  the  customer  is  already  a 
customer  of  AT&T’s  interexchange 
service  and  unless  it  provides  the  same 
information  at  the  same  time  to  other 
interexchange  carriers  concerning  their 
own  customers. 

The  post-conver»on  equal  access 
requirements  contained  in  Section  IV.D 
largely  parallel  the  analogous 
requirements  of  the  MF)  including 
requirements  that  each  McCaw  Cellular 
System  provide  interexchange  carriers 
exchange  access  on  an  unbundled  basis 
equal  in  type,  quality  and  price  to  that 
provided  to  AT&T. 

That  section  abo  provides  that  if  a 
McCaw  Cellular  System  provides 
information  to  AT&T  to  allow  AT&T  to 
1x11  its  interexchange  customers  for 
cellular  service  (subject  to  the 

^  The  specifu:  balloting  process  will  be  described 
in  the  equal  access  plans  Rted  by  defendants  under 
Section  Vn.A  of  the  proposed  Final  Judgment  It  is 
anticipated  that  there  might  be  mote  than  one 
opportunity  for  each  customer  to  select  an 
interexchange  carrier  prior  to  any  alkxation. 


restrictions  of  Section  IV.F),  it  must  at 
the  option  of  any  other  interexchange 
carrier  provide  that  carrier  with 
sufficient  information  about  the  usage 
and  charges  for  cellular  service  to  allow 
it  to  make  commercially  reasonable 
arrangements  to  bill  its  intwexebange 
customers  for  cellular  service.  The  last 
sentence  of  Section  IV.D.1  does  not 
impose  any  additional  obligation  on 
AT&T  or  McCaw  to  bill  for  other 
interexchange  carriers,  but  does  require 
them  to  provide  competing  carriers  with 
sufQcient  information  so  that  they  can 
make  commercially  reasonable 
arrangements  to  perform  billing 
themselves  or  have  billing  done  by  third 
parties. 

The  basis  for  this  requirement  is  the 
concern  that  AT&T’s  acquisition  of 
McCaw  could  put  it  in  the  position  of 
being  the  only  interexchange  carrier 
with  the  ability  to  offer  prospective 
customers  of  wireless  interexchange 
service  the  option  of  receiving  a  single 
bill  for  both  cellular  and  interexchange 
services.  Given  AT&T’s  already 
dominant  position  in  this  segment  of  the 
interexchange  market,  this  added 
advantage  could  be  sufficient  to  further 
increase  AT&T’s  ability  to  increase 
prices  or  exclude  interexchange 
competitors  by  virtue  of  its  control  cd'  a 
cellular  duopolist.  The  language  used  in 
Section  IV.D.l  was  adopted  in 
preference  to  a  simple 
nondiscrimination  requirement  out  of  a 
concern  that,  given  its  position  as  a 
possibly  major  provider  of  billing 
services  to  McCaw,  arrangements  that 
could  be  workable  for  AT&T  could  be 
totally  uneconomic  for  other 
interexchange  carriers.  Thus,  it  might 
not  be  practical  for  smaller 
interexchange  carriers  to  perform  all  of 
the  rating  and  processing  of  local 
cellular  calls  if  they  only  provide 
interexcliange  service  to  a  relatively 
small  number  of  McCaw  customers.  The 
chosen  language  was  intended  to  assure 
that  su^ciently  refined  biffing 
information  was  provided  to  such 
interexchange  carriers  that  they  could 
readily  incorporate  it  with  their 
interexchange  biffs  with  a  minimum  of 
additional  processing  and  programming 
required. 

Section  IV.F.  permits  AT&T  to  act  as 
McCaw’s  agent  in  mariceting  local 
cellular  services  and  in  jointly 
marketing  local  cellular,  interexchange 
and  other  services  on  specified 
conditions.  These  conditions,  which 
basically  track  those  the  United  Slates 
has  recommended  for  the  Bell 
Companies  if  they  should  be  permitted 
to  provide  wireless  interexchange 
service,  are  first,  if  AT&T  engages  in 
marketing  local  cellular  service  for 


McCaw,  it  must  advise  actual  or 
prospective  subscribers  of  their  right  to 
resubscribe  to  the  interexdiange  carrier 
of  their  choice;  second,  ATftT  must  state 
the  price,  terms  and  rate  plans  for  local 
cellular  and  interexchange  service 
separately,  meaning  that  it  cannot  sell 
bundled  offerings  of  local  cellular  and 
interexchange  service;  »id  third,  AT&T 
is  enjenned  friMn  selling  interexchange 
service  at  a  price,  term  tx  discount  that 
depends  on  whether  the  customer 
obtains  local  cellular  service  hxnn 
McCaw,  and  McCaw  and  McCaw 
Cellular  Systems  are  enjoined  from 
selling  local  cellular  service  at  a  price, 
term  or  discoimt  that  depends  on 
whether  the  customer  obtains 
interexchange  service  from  AT&T. 

Notwithstanding  the  foregoing 
provisions,  AT&T  may,  without 
separately  stating  the  charges  for 
interexchange  service  and  terminating 
local  cellular  service,  offer  a  “calling 
party  pays”  service  for  calls  made  to  a 
cellular  telephone.  Ordinarily,  the 
cellular  subscriber  receiving  the  calls 
pays  for  the  cellular  airtime.  Section 
IV.E.2  would  permit  AT&T  to  charge  a 
single  price  for  the  interexchange 
portion  of  such  a  call  and  the 
terminating  airtime  (paid  by  the  caller, 
not  the  called  party),  under  the 
following  conditions:  First,  AT&T  must 
obtain  the  underlying  local  cellular 
service  used  to  terminate  the  call  at  a 
generally  available  rate  which,  to 
prevent  against  artificially  high  transfer 
prices, is  no  higher  than  the  rate  offered 
to  resellers  of  local  cellular  service;  and 
second,  this  rate  must  be  disclosed  to 
other  interexchange  carriers  and  be 
described  in  the  Equal  Access  plan  to  be 
filed  for  approval  by  the  United  States. 
These  conditions  will  allow  a 
potentially  useful  new  service  to  be 
provided  while  assuring  that  AT&T’s 
competitors  will  have  a  friir  opportunity 
to  compete  with  AT&T  in  providing  this 
service. 

Section  IV.G  provides  that  if  the 
United  States  certifies,  upon  a  showing 
by  AT&T,  that  there  is  insufficient 
demand  by  interexchange  carriers  for 
access  to  McCaw  Cellular  systems 
within  any  Local  Cellular  ^rvice  Area, 
McCaw  Cellular  Systems  may  provide 
new  services  in  which  access  is 
provided  to  interexchange  carriers  at 
centralized  points. 

Sectirai  IV.H  permits  McCaw  to  hand 
off  cellular  digital  packet  data 
transmissions  (as  specified  in  Section 
n.F)  to  interexchange  carriers  at 
centralized  points.  The  United  States 
understands  that  the  transport  cost  for 
packetized  data,  especially  that  usii^ 
the  Internet  Protocol,  is  small  in 
comparison  to  other  eluents  of  the 
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service,  and,  thus,  this  service  could  be 
economically  justified  more  easily  (in 
more  locations)  if  providers  did  not 
need  to  implement  switching  or  routing 
points  in  each  local  Cellular  Service 
Area.  In  addition,  since  transport  across 
the  Internet  does  not  involve  distance- 
sensitive  charges,  it  will  not  make  any 
difference  to  users  where  their  messages 
are  transfered  onto  the  Internet.  Finally, 
the  Internet  protocol  does  not  have  any 
position  for  indicating  a  customer's 
choice  of  access  provider  and  thus  it 
would  make  use  of  the  CDPD  service 
less  convenient  and  probably  more 
expensive  for  such  users  if  they  were 
required  to  include  addressing  for 
separate  access  providers  in  addition  to 
the  customary  Internet  address  normally 
enmloyed  by  such  users. 

Cellular  systems  in  which  McCaw  has 
voting  interest  of  fifty  percent  or  less 
and  does  not  have  the  right,  power  or 
ability  to  control  are  defined  in  Section 
n.U  as  “McCaw  Minority  Owned 
Cellular  Systems.”  These  systems  are 
not  subject  to  most  of  the  equal  access 
requirements  of  Section  IV  of  the 
proposed  Final  Judgment,  but  are 
subject  to  the  non-bundling 
requirements  of  Section  IV.F.^  Section 
IV.E  provides  that  if  AT&T  or  McCaw 
obtains  control  of  a  cellular  system  after 
entry  of  the  proposed  Final  Judgment,  it 
will  be  convert^  to  equal  access  within 
one  year  (or  within  21  months  after  the 
commencement  of  this  action, 
whichever  is  later). 

The  equal  access  obligations  imposed 
by  the  proposed  Final  Judgment  apply 
to  interexchange  services.  i.e.,  services 
that  extend  beymid  the  boundaries  of  a 
Local  Cellular  Service  Area.  Section  n.Q 
of  the  judgment  defines  those  areas  as 
the  areas  in  which  the  Bell  Companies 
are  permitted  under  the  MFJ.  including 
any  orders  entered  under  it  or  any 
legislation  that  supersedes  or  modifies 
it,  to  provide  cellular  exchange  service 
without  an  equal  access  obligation.  The 
majority  of  McCaw  Cellular  Systems  are 
configured  to  provide  cellular  exchange 
services  in  areas  that  would  be 
permissible  for  the  Bell  Companies 
under  the  MFJ  and  waiver  orders 
entered  under  it.  There  are,  however,  19 
McCaw  Cellular  Systems  whose  local 
service  areas  extend  beyond  the  bounds 
that  would  be  permitted  for  a  Bell 


^  Some  of  the  cellular  systems  in  which  McCaw 
has  an  interest  are  deemed  “Bell  Companies”  under 
the  MF)  and  are  subject  to  the  MFTs  equal  access 
requirements.  The  United  States  has  proposed  an 
order  to  the  MF]  Court  that  would  impose  certain 
requ  irements  in  order  to  protect  the  provision  of 
equal  access  by  those  systems.  Whether  these 
systems  are  alM  McCaw  Cellular  Systems,  or  are 
McCaw  Minority  Owned  Cellular  Systems,  depends 
on  whether  McCaw  (as  well  as  the  Bell  Company) 
controls  the  system. 


Company.  Section  n.Q  allows 
“grandfathered”  exceptions  to  the 
general  definition  of  Local  Cellular 
Service  Areas  for  those  systems.  As  the 
stipulation  expressly  notes,  by 
permitting  these  exceptimis.  the  United 
States  has  not  concluded  that  these 
areas  are  appropriate  lof^al  calling  areas 
for  cellular  service,  but  agreed  to  these 
exceptions  for  the  present  time,  sul^ect 
to  further  order  of  the  Court,  for  the 
following  reasmis. 

In  some  cases,  McCaw  has  a  single 
switch  (or  several  interconnected 
switches)  located  in  one  LATA  but 
connected  to  some  cell  sitos  located 
outside  the  LATA.  In  many  of  these 
cases,  either  no  Bell  Company  is 
licensed  to  serve  the  area  in  competition 
with  McCaw,  or  a  Bell  Company  is 
licensed  to  serve  only  part  of  the  area 
and  thus  could  not  frasibly  offer  service 
throughout  the  same  area  even  apart 
from  MFJ  constraints. 

The  F(X  currently  has  under  way  a 
proceeding  considming  whether  to 
impose  equal  access  requirements  on  all 
cellular  or  commercial  mobile  radio 
service  providers,  in  which  the 
appropriate  scope  of  local  calling  areas 
is  an  issue.  In  light  of  these 
developments,  the  United  States 
determined  not  to  require  McCaw  to 
reconfigure  its  existing  systems  until 
other  proceedings  addressing  the 
appropriate  scope  of  local  cellular 
calling  areas  are  concluded.  If  those 
proce^ings  result  in  determinations 
that  are  inconsistent  with  the  exceptions 
in  Section  n.Q,  or  if  it  otherwise  appears 
that  any  exceptions  are  not  justified,  the 
United  States  has  reserved  the  right  to 
seek  orders  from  the  Court  eliminating 
any  such  exceptions.  In  such  a 
proceeding,  AT&T  might  contend  that 
such  exceptions  are  consistent  with 
prior  practice  under  the  MFJ  or  are 
otherwise  appropriate. 

B.  Manufacturing 

The  proposed  Final  Judgment 
addresses  competitive  concerns  arising 
from  the  fact  that  the  merger  will  place 
AT&T,  through  McCaw,  in  competition 
with  its  other  wireless  infrastructure 
equipment*  customers  who  rely  on 


"Because  ATaT  is  not  only  a  leading  supplier  of  ‘ 
cellular  infirastructure  equipment,  but  is  also 
developing  and  selling  inCrastructure  equipment  for 
other  wireless  services  that  are  being  developed  and 
that  may  compete  with  cellular  service  in  the 
future,  many  of  the  provisions  of  Section  V  apply 
to  "wireless  services”  and  the  infrastructure 
equipment  used  to  provide  those  services. 

“Wireless  Service”  is  defined  in  Section  QJVF  to 
include  not  just  cellular  service,  but  those 
telecommunications  services  that  use  radio 
transmission  between  the  customer  and  the 
network,  including  cellular,  land  mobile  radio, 
commercial  mobile  radio,  specialized  mobile  radio. 


AT&T  equipment  and  are  lodted  in  to 
AT&T.  Section  V  of  the  proposed  Final 
Judgmoat  contains  sevei^  provisions 
designed  to  restrict  AT&Ts  ability  and 
incentive  to  use  its  position  as 
equipment  supplier  to  McCaw’s 
wireless  competitors  to  disadvantage 
those  customers/competitors  vis-a-vis 
McCaw.® 

1.  Misuse  of  Nonpublic  Information 

Sectiem  V.A  seeks  to  prevent  the 
potential  for  harm  to  competitimi  that 
might  arise  as  a  result  of  (1)  AT&T 
gaining  access  to  nonpublic  information 
of  a  competitor  that  is  a  supplier  to 
McCaw  or  (2)  McCaw  gaining  access  to 
nonpublic  iifformation  of  a  ciunpetitor 
that  is  a  customer  of  AT&T.  The  details 
of  procedures  adopted  by  AT&T  and 
McCaw  to  implement  the  provisions  of 
Section  V.A  will  be  set  forth  in 
Nonpublic  Information  and  Structural 
Separation  implementation  plans  to  be 
filed  fm  approval  by  the  United  States 
pursuant  to  Section  VILA,  of  the 
judgment. 

As  one  safeguard  against  improper 
disclosure  of  confidential  information. 
Section  V.A.4.a  requires  AT&T  to 
establish  separate  Marketing  Account 
Teams  to  serve  (1)  McCaw  and  other 
AT&T  affiliates  and  (2)  unaffiliated 
wireless  infrastructure  equipment 
customers.  These  Marketing  Account 
Teams,  as  specified  in  Section  I1.R,  will 
be  responsible  for  selling  and  related 
services  in  connectiem  with  selling 
telecommunications  equipment, 
including  customer  relationship 
management,  sales,  pricing, 
presentation  of  bids,  basic  technical  and 
engineering  advice,  order  processing 
and  management,  and  project 
management.  The  United  States 
understands  that  most  of  the  interaction 
the  AT&T  Network  Wireless 
Infrastructure  Equipment  Unit  will  have 
with  customers  will  be  by  the  Marketing 
Account  Teams.  The  responsibilities  of 
Marketing  Account  Teams  will  be 
specified  in  the  Structural  Separation 
implementation  plan.  In  order  to  assure 
effective  separation,  that  plan  will 


personal  commuoications  services,  and  any  other 
mobile  radio  services  that  havs  been  or  mi^  be 
authorized  by  the  FOC  or  offered  using  radto 
transmission  between  the  customer  and  the 
network. 

■The  duties  of  Section  V  apply  only  so  long  as 
McCaw  is  affiliated  with  an  ATaT  business  unM 
that  manufactures  cellular  or  other  wireless 
infrastructure  equipment,  as  will  occur  once  the 
merger  is  consummated.  If  ATAT,  at  a  point  prior 
to  expiration  of  the  decree,  were  to  divest  cootioi 
of  either  McCaw  at  its  wireless  infrastructure 
equipment  manufacturing  business,  the  provisions 
of  Section  V  would  no  longer  be  in  effect,  except 
for  any  buy-back  liability  under  Section  V.B 
accruing  as  a  result  of  d^ree  violations  during  the 
period  of  afPiliation. 
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provide  procedures  to  prevent  the 
disclosure  of  nonpublic  information  in 
the  event  that  members  of  Marketing 
Account  Teams  serving  Unaffiliated 
Wireless  Inhastructure  Equipment 
Customers  (defined  in  Section  II. AC  as 
customers  that  are  neither  affiliates  of 
AT&T  or  McCaw  nor  McCaw  Minority 
Owned  Cellular  Systems)  are  assigned 
to  any  AT&T  or  McCaw  business  that 
either  provides  telecommunications 
equipment  to  AT&T,  McCaw  or  a 
McCaw  Minority  Owned  Cellular 
System,  or  that  provides  or  plans  for  any 
AT&T  or  McCaw  wireless  service.  . 

Section  V.A.4.b  takes  steps  to  assure 
that  nonpublic  information  of 
Unaffiliated  Wireless  Infrastructure 
equipment  customers  is  not  misused  by 
AT&T  as  a  result  of  any  proprietary 
development  work  it  performs  for 
equipment  customers.  Section  n.Y 
defines  Proprietary  Development  as  the 
development  of  products,  features  or 
functions  for  cellular  infrastructure 
equipment  that  is  not  intended  to  be 
made  available  to  more  than  one 
customer  or  its  affiliates.  Section 
V.A.4.b  contemplates  the  formation  of 
Development  Teams  to  conduct 
Proprietary  Development,  and  requires 
AT&T  develop  procedures  to  prevent 
the  disclosure  of  nonpublic  information 
in  the  event  that  members  of 
Development  Teams  that  do  such 
Proprietary  Development  for 
unaffiliateid  customers  perform 
Proprietary  Development  for  McCaw  or 
for  any  AT&T  telecommunications 
service.  The  principal  goal  of  this 
provision  is  to  assure  that  AT&T 
Development  Teams  that  obtain 
nonpublic  information  about  the 
business,  plans  or  technology  of  an 
unaffiliat^  equipment  customer  in  the 
course  of  performing  Proprietary 
E)evelopment  work  for  that  customer  do 
not  use  that  information  to  the  benefit 
of  the  telecommunications  businesses  of 
AT&T  or  McCaw. 

The  provisions  of  Section  V.A  are 
intended  to  prevent  the  inappropriate 
disclosure  and  use  of  Nonpublic 
Information  obtained  by  AT&T  or 
McCaw  fiom  unaffiliated  equipment 
customers  or  suppliers.  Section  II.X 
contains  a  definition  of  Nonpublic 
Information.  That  definition  identifies 
or  includes  various  categories  of 
information  which,  if  inappropriately 
disclosed  or  used,  could  cause 
competitive  harm.  The  most  sensitive 
categories  of  such  information  are 
specified  in  Section  II.X.2{a). 
Information  enumerated  in  that 
subsection  may  not  be  disclosed  even 
with  the  consent  of  the  supplier  of  the 


information.'®  An  unaffiliated  customer 
or  supplier  may  designate  in  writing  as 
proprietary  other  documentary 
information  (or,  in  the  case  of  oral, 
visual  or  other  information, 
contemporaneously  with  the 
disclosure),  and  such  information  will 
be  treated  as  Nonpublic  Information. 
Information  that  was  provided  to  AT&T 
or  McCaw  prior  to  entry  of  the  proposed 
Final  Judgment  may  be  designated  as 
such  by  the  supplier  of  the  information 
within  180  days  after  entry  of  the 
judgment,  in  which  case  it  will  be 
subject  to  the  same  protections  as  other 
Nonpublic  Information.  The  definition 
of  Nonpublic  Information  in  Section  II.X 
excludes  various  categories  of 
information  obtained  by  AT&T  by 
means  other  than  a  breach  of  duty  to  its 
customers,  as  well  as  information  that  is 
over  six  years  old.  In  addition,  an 
imaffiliated  customer  or  supplier  may 
waive  any  or  all  of  the  protections 
against  the  disclosure  of  Nonpublic 
Information,  except  for  the  categories 
specified  in  Section  n.X.2(a).  This 
exception  is  intended  to  guard  against 
the  use  of  such  information  for 
coordination  among  competitors. 

Section  V.A.l.a  provides  that  AT&T 
shall  not  allow  Nonpublic  Information 
of  its  Unaffiliated  Wireless 
Infrastructure  Equipment  Customers  to 
be  disclosed  for  any  reason  to  (i)  McCaw 
or  any  of  its  directors,  officers  or 
employees:  (ii)  any  McCaw  Minority 
Owned  Wireless  System  (except  for 
information  relating  specifically  to  such 
a  system);  (iii)  any  person  engaged  in 
marketing  any  McCaw  service  or  any 
AT&T  telecommunications  service;  (iv) 
any  person  employed  by  a  Marketing 
Account  Team  responsible  for 
marketing  to  AT&T,  McCaw  or  a  McCaw 
Minority  Owned  Cellular  System;  or  (v) 
any  person  performing  Proprietary 
Development  for  AT&T,  McCaw  or 
McCaw  Minority  Owned  Cellular 
Systems.  Likewise,  AT&T  is  barred  by 
S^tion  V.A.l.b  from  disclosing  any 
Nonpublic  Information  relating  to  the 
provision  of  any  wireless  service  by 
McCaw  or  AT&T  that  it  obtains  by 
reason  of  being  an  equipment  supplier 
to  McCaw  to  any  unaffiliated  equipment 

'°This  includes  information  containing  costs, 
profits,  or  pront  margins;  plans  for  development  of 
new  products,  services  or  technologies;  customer 
names;  pricing  policies,  prices,  price  schedules,  or 
terms;  number  of  subscribers,  sales,  chum  rates,  or 
other  output  measures;  capacity  measures;  features 
and  capabilities;  technology  plans  or  status  of 
implementation;  marketing  plans;  costs  of  or  prices 
paid  for  infrastructure  equipment  or  other  inputs 
including  price  credits,  or  adjustments  for  a  cellular 
carrier's  used  equipment;  plans  for  expansion; 
amounts  of  capital  investment;  or  quantities  and 
types  of  equipment  used  by  a  wireless  carrier  or 
sold  by  a  wireless  infrastructure  equipment 
supplier. 


customer.  Under  Section  V.Al.c,  if 
certain  senior  officers  of  AT&T  obtain 
any  such  Nonpublic  Information,  they 
may  not  disclose  it  to  other  persons 
identified  in  Section  V.A.l.a. 

McCaw  is  similarly  enjoined  by 
Section  V.A.2  from  allowing  Nonpublic 
Information  it  obtains  from  its 
unaffiliated  equipment  suppliers  to  be 
disclosed  for  any  reason  to  any  person 
involved  in  the  design,  development, 
fabrication  or  marketing  of  AT&T’s 
telecommunications  equipment. 
Likewise,  McCaw  is  enjoined  from 
allowing  Nonpublic  Information  of  any 
unaffiliated  interexchange  carrier  to  be 
disclosed  to  persons  involved  in  the 
design,  development,  fabrication  or 
marketing  of  any  AT&T 
telecommunications  product  or  service, 
and  access  to  such  Nonpublic  , 
Information  shall  be  limited  to 
authorized  persons  within  McCaw  and 
within  AT&T’s  Network  Wireless 
Infrastructure  Unit  having  a  need  to 
know  such  information. 

2.  Ongoing  Support  for  Locked-In 
Customers 

Section  V.B  of  the  proposed  final 
judgment  contains  provisions  designed 
to  prevent  AT&T  from  raising  the  costs 
of  McCaw’s  competitors  in  connection 
with  the  provision  of  such  products  and 
services.  Since  locked-in  equipment 
customers  are  dependent  on  AT&T  for  a 
variety  of  critical  ongoing  support 
functions  and  products.  Section  V.B.l 
requires  AT&T  to  provide  its 
unaffiliated  cellular  infrastructure 
equipment  customers  with  the  following 
products  and  services,  in  accordance 
with  the  same  pricing  and  business 
practices  that  prevailed  prior  to  August 
1, 1993:  (a)  Technical  support  and 
maintenance:  (b)  installation, 
engineering,  repair  and  maintenance 
services;  (c)  additional  switching  and 
cell  site  equipment  to  be  deployed  in 
that  system;  (d)  upgrades  and  other 
AT&T  cellular  infrastructure  equipment 
developed  for  use  with  these  systems; 
and  (e)  spare,  repair  or  replacement 
parts. 

This  provision  is  intended  to  assure 
that  AT&T  will  deal  with  its  imaffiliated 
equipment  customers  in  the  same 
manner  as  it  did  prior  to  announcement 
of  the  proposed  merger  with  McCaw, " 
and  that  such  customers  will  continue 
to  obtain  the  products  and  services  they 
need  to  provide  cellular  service, 
including  software  upgrades  and 

August  1. 1993.  shortly  before  tne 
announcement  of  the  merger,  was  chosen  as  tne 
benchmark  for  this  comparison  to  allay  concerns 
that  AT&T  may  have  changed  some  of  its  pricing 
practices  vis-a-vis  McCaw  competitors  after  the 
merger  was  atmounced. 
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switching  and  cell  site  equipment 
needed  to  expand  the  capacity  of  their 
systems.  AT&T  also  may  not 
discriminate  in  fovor  of  McCaw  Cellular 
Systems  or  McCaw  Minority  Owned 
Cellular  Systems  in  the  way  in  which 
such  products  ot  services  are  made 
available  to  cellular  systems,  and  the 
terms  on  which  such  products  or 
services  are  provided  shall  not  vary 
depending  on  whether  the  system  to 
which  they  will  be  provided  competes 
with  McCaw  or  a  McCaw  Minority 
Owned  Cellular  %stem. 

Finally,  if  AT&T  discontinues  the 
o^ering  of  any  cellular  infirastructure 
equipment  service,  part  or  product,  it 
shall  either  arrange  an  alternative  source 
of  supply  for  the  product  or,  if 
unsuccessful,  provide  any  affected 
cellular  carrier  with  the  licenses  to  use 
(and  rights  to  sublicense)  whatever 
technical  information  is  necessary  to 
provide  such  services,  parts  or  piquets 
(to  the  extent  AT&T  is  able  to  do  so),  so 
that  the  carrier  can  obtain  the  service, 
part  or  product  from  another  source. 
Such  licenses  shall  be  granted  on 
reasonable  and  nondiscriminatory 
terms. 

3.  Development  of  New  Features  and 
Functions 

Section  V.C  contains  provisions 
designed  to  prevent  AT&T  from 
disadvantaging  its  locked-in  customers 
that  compete  with  McCaw  with  respect 
to  development  of  new  features  and 
functions,  including  Proprietary 
Development  (defined  in  Section  11. Y). 
Under  Section  V.Cl,  whenever  AT&T 
engages  in  development  of  new  features 
or  functions  for  use  with  AT&T 
equipped  cellular  systems  that,  if 
successful,  will  be  made  available  to 
two  or  more  cellular  carriers  that  are  not 
affiliated  with  each  other  (i.e., 
developments  that  are  not  intended  for 
a  single  customer),  AT&T  shall  disclose 
such  enhancements  to  unaffiliated 
carriers  at  the  same  time  it  discloses 
them  to  McCaw  or  McCaw  Minority 
Owned  Cellular  Systems,  and  shall 
make  them  available  to  unaffiliated 
customers  at  the  same  time  it  makes 
them  available  to  McCaw  or  any  McCaw 
Minority  Owned  Cellular  System.  This 
section  is  triggered  only  by  development 
of  features  pertaining  to  systems 
installed  or  contract^  for  prior  to  the 
date  of  entry  of  the  judgment,  as  it  is 
specifically  intended  to  address  a 
concern  relating  to  existing  locked-in 
customers. 

The  remainder  of  Section  V.C 
addresses  AT&T’s  obligations  in  the 
event  it  performs  development  work 
specificdly  for  McCaw,  a  McCaw 
Cellular  System  or  a  McCaw  Minority 


Owned  Cellular  System.  AT&T  has 
advised  the  United  States  that,  at 
present,  AT&T  occasionally  develops 
features  or  functions  that  are  applicable 
only  to  a  particular  cellular  carrier  or 
system  b^use  of  its  adjunct  hardware 
or  software  or  its  specific  operations  or 
network.  If  AT&T  engages  in  such 
development  for  McCaw,  a  McCaw 
Cellular  System  “or  a  McCaw  Minority 
Owned  Cellular  System,  AT&T  must 
afiord  unaffiliated  customers 
substantially  the  same  opportimity  to 
contract  for  such  development  woric  on 
substantially  the  same  compensatory 
basis.  If  AT&T  performs  other 
Proprietary  Development  for  McCaw,  a 
Mc^w  Cellular  System  or  a  McCaw 
Minority  Owned  Cellular  System,  it  will 
be  required  upon  reasonable  request  to 
perform  Proprietary  Development  for 
unaffiliated  customers  under  reasonable 
terms  and  conditions  that  are  not  less 
favorable  to  the  unaffiliated  customer 
than  those  provided  to  McCaw,  McCaw 
Cellular  Systems  or  McCaw  Minority 
Owned  Cellular  Systems.  Under  Seefion 
V.C.  3,  if  AT&T  performs  Proprietary 
Development  for  McCaw  (or  McCaw 
Minority  Owned  Cellular  Systems)  it 
must  honor  any  reasonable  request  by 
an  unaffiliated  carrier  to  perform  sudi 
development  for  it,  but  AT&T  is  entitled 
to  reasonable  compensation  and  other 
terms  so  long  as  those  terms  are  not  less 
favorable  th^  the  terms  offered  to 
McCaw  or  McCaw  Minority  Owmed 
Cellular  Systems. 

4.  Redeployment  of  AT&-T Equipment 

In  order  to  further  reduce  AT&T’s 
ability  to  exploit  its  locked-in 
equipment  customers  that  compete  with 
McC^w,  Section  V.D  contains 
provisions  that  should  make  it  easier  for 
customers  that  desire  to  replace  AT&T 
equipment  to  do  so.  In  the  event  that  a 
customer  has  deployed  or  contracted  to 
deploy  an  AT&T  equipped  cellular 
system  prior  to  the  ent^  of  the 
judgment,  and  the  customer  wishes  to 
redeploy  the  AT&T  equipment  (e.g.,  to 
facilitate  its  replacement)  or  to  replace 
or  supplement  it  with  another 
manufacturer’s  equipment  in  whole  or 
in  part,  AT&T  is  required  to  provide 
reasonably  necessary  technical 
assistance  and  cooperation  to  allow  the 
customer  to  accomplish  such 
replacement  or  redeployment  and  to 
permit  interoperation  of  the  AT&T 
equipment  with  the  new  manufacturer’s 
equipment  in  that  area  or  an  adjacent 
area  (as  in  an  overlay  w  core  swap-out). 
AT&T  is  permitted  to  receive  reasonable 
compensation  for  providing  such 
assistance,  and  is  not  required  to 
provide  its  equipment  competitors  with 
proprietary  information  that  is  not 


necessary  to  allow  the  interoperation  of 
their  equipment  with  AT&Ts. 

In  addition,  to  give  AT&T  cellular 
infrastructure  equipment  custcHuers 
greater  freedom  to  redeploy  AT&T 
equipment  to  a  new  location  or  sell  it, 
and  to  make  it  easier  for  customers 
wishing  to  do  so  to  change  equipment 
suppliers.  Section  V.D.2  requires  AT&T 
to  waive  contractual  requirements  that  it 
receive  prior  notice  of  or  cemsent  to 
redeployment.  It  also  provides  that,  in 
the  event  of  redeployment  or  sale,  ffie 
original  warranty,  license  and  mher 
contractual  rights  will  survive  and  pass 
to  the  transferee,  as  will  AT&T’s 
obligations  under  Sections  V.A,  V.B. 
V.C'and  V.D  of  the  judgment.  AT&T’s 
buy-back  obligations  under  Sectiem  V.E 
will  not.  however,  pass  to  a  new 
purchaser  of  the  equipment,  inasmuch 
as  that  remedy  is  especially  designed  to 
guard  against  raising  the  costs  of  the 
locked-in  equipment  customers  that 
compete  with  McCaw. 

5.  Buy-Back 

The  detailed  requirements  of  Sections 
V.A  through  V.D  of  the  proposed  Final 
Judgment  are  intended  to  mitigate  the 
effects  of  lock-in  insofar  as  they  make  it 
possible  for  AT&T  to  raise  the  costs  of 
McCaw’s  rivals,  and  otherwise 
adversely  affact  competition  in  cellular 
or  wireless  service  or  infrastructure 
equipment  markets.  To  provide 
additional  assurance  that  AT&T  will 
abide  by  these  requirements.  Section 
V.E  provides  that  AT&T  may  be 
required  to  buy  back  the  cellular 
in^structure  equipment  it  has  sold  to 
an  unaffiliated  custmner  that  competes 
with  McCaw  if  it  violates  any  of  its 
duties  imder  Sections  V.A  through  V.D. " 

The  buy-back  obligation  will  be 
triggered  if  the  United  States  determines 
that  AT&T  has  violated  any  of  its  duties 
under  Sections  V.A.  through  V.D  to  an 
unaffiliated  cellular  carrier  in  any 
area(a)  where  that  carrier  competes  with 
McCaw  or  a  McCaw  Minority  Owned 
Cellular  System  and  (b)  where  the 
unaffiliat^  cellular  carrier  has 
deployed  or  contract  to  deploy  an  AT&T 
equipped  cellular  system  prior  to  entry 
of  the  judgment.  Thus,  if  a  carrier 
currently  uses  AT&T  equipment  In  a 
market  where  it  competes  with  McCaw, 
and  AT&T  were  to  fail  to  provide 
software  upgrades  to  that  carrier’s 
system  in  that  market  in  violation  of 
Section  V.B,  the  buy-back  obligation  of 
Section  V.E  might  be  triggered.  If, 
however,  AT&T  failed  to  provide 
software  upgrades  to  that  carrier’s 
system  in  a  market  in  which  that  carrier 
did  not  compete  with  McCaw  or  a 
McCaw  Minority  Owned  Cellular 
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System,  the  buy-back  obligation  would 
not  be  triggered. 

If  AT&Tis  required  by  the  United 
States  to  buy  equipment  back  from  an 
unaffiliated  customer,  the  price  shall  be 
the  original  purchase  price  of  the 
equipment  purchased  or  contract  for  by 
the  carrier  for  use  in  that  system  prior 
to  entry  of  the  judgment,  less 
depreciation  as  calculated  on  a  straight- 
line  basis  over  a  period  of  ten  years  for 
switches  and  eight  years  for  all  other 
hardware.  These  periods  were  selected 
as  generally  consistent  with  what  the 
United  States  understood  to  be  the 
useful  lives  of  such  equipment.  AT&T 
shall  also  refund  the  proportionate  share 
of  all  monies  paid  for  unused  portions 
of  software  licenses,  and  shall  release 
the  customer  from  future  obligations 
relating  to  cellular  infrastructure 
equipment  deployed  in  that  system. 

In  order  to  assure  that  buy-back  is 
meaningfully  available  to  customers  in 
a  reasonably  timely  manner.  Section 
V.D  gives  the  United  States  the  sole  and 
unreviewable  discretion  to  determine 
whether  that  AT&T  has  violated  any  of 
its  duties  imder  Sections  V.A  through 
V.D  of  the  judgment.  An  expeditious 
determination  of  whether  buy-back  has 
been  triggered  is  necessary  if  the  locked- 
in  customer  is  to  decide  whether  to 
replace  a  system,  and  subjecting  that 
determination  to  litigation  delays  would 
make  the  buy-back  remedy  ineffectual. 
AT&T  has  irrevocably  waived  any  right 
to  appeal,  contest  or  otherwise 
challenge  the  determination  of  the 
United  States.  It  is  not  intended  that  this 
section  create  any  private  rights  on 
behalf  of  any  AT&T  customer,  nor  that 
any  such  customer  have  any  right  to 
appeal,  contest  or  otherwise  challenge 
any  determination  by  the  United  States 
pursuant  to  Section  V.E,  inasmuch  as 
the  purpose  of  the  section  is  to  aid  in 
the  enforcement  of  ad  secure 
compliance  with  Sections  V.A  through 
V.D  of  the  judgment.  It  is  the  intention 
of  Section  V.E  that  buy-back  be  a 
remedy  to  ensure  compliance  with  the 
proposed  Final  Judgment,  and  that  in 
determining  whether  to  impose  the 
requirement  the  United  States  will 
consider  the  seriousness  of  the 
violation,  its  effect  on  competition, 
whether  it  is  part  of  a  pattern  of 
noncompliance,  and  any  other  relevant 
factors. 

Section  V.E  also  permits  the  United 
States,  in  its  sole  discretion,  to  appoint 
an  independent  fact-finder  to  conduct 
the  investigation  or  factual 
determination  of  any  issue  raised  in 
connection  with  any  alleged  violation, 
reserving  to  the  United  States  the  right 
to  make  a  final  determination.  In  the 
event  of  such  an  appointment,  the 


losing  party  (j.e.,  the  customer  or  AT&T) 
shall  pay  all  costs  and  fees  of  the  fact¬ 
finder.  The  United  States  will  not 
undertake  proceedings  to  determine 
whether  buy-back  should  be  required 
except  on  the  application  of  and  with 
the  consent  of  affected  customer, 
including  consent  to  the  payment  of 
costs  and  fees. 

C  Other  Provisions 

1.  Separation  Provisions 

To  help  give  effect  to  the  equal  access 
and  manufacturing  provisions  of  the 
proposed  Final  Judgment,  Section  III 
requires  that,  so  long  as  the  judgment  is 
in  efiect,  McCaw  and  McCaw  affiliates 
that  are  involved  in  the  operation  of 
wireless  systems  and  the  provisions  of 
local  wireless  services  shall  be 
maintained  as  corporations  or 
partnerships  separate  fi-om  AT&T  as 
specified  in  that  section  and  in  the 
Structural  Separation  plan  to  be  filed  for 
approval  by  the  United  States  pursuant 
to  Section  VII.A.  Section  III  requires  that 
McCaw  and  McCaw  affiliates  shall  be 
maintained  as  corporations  and 
partnerships  with  separate  officers  and 
personnel  and  separate  books,  financial 
or  operating  records;  retain  all  wireless 
service  licenses  and  title  and  control  of 
the  wireless  infrastructure  equipment 
used  by  its  systems;  and  retain 
responsibility  for  the  operation  of  their 
wireless  services,  and  may  not  delegate 
substantial  responsibility  for  such 
business  activities  to  AT&T,  provided 
that  AT&T  may  act  as  McCaw’s  agent  to 
the  extent  authorized  in  Section  IV.F 
and  may  provide  general  corporate 
overhead  and  administrative  services  to 
McCaw  and  its  affiliates. 

In  order  to  facilitate  the  monitoring  of 
AT&T’s  compliance  with  equal  access 
and  the  manufacturing  provisions  of 
Section  V  of  the  proposed  Final 
Judgment,  Section  ni.D  requires  that  any 
interexchange  services,  wireless 
infinstructure  equipment  and  related 
engineering  services  or  services  related 
to  the  marketing  of  wireless  services 
AT&T  provides  to  McCaw  or  its 
affiliates  be  provided  only  pursuant  to 
detailed  filed  tariffs  or  written  contracts. 

Finally,  as  discussed  above.  Section 
in.E  limits  the  use  by  McCaw  and 
McCaw  Minority  O^^ed  Cellular 
Systems  of  AT&T  trademarks  and  trade 
names  prior  to  and  during  the 
conversion  of  McCaw  Cellular  Systems 
to  equal  access. 

2.  Compliance  Plans 

Section  VII.A  obliges  AT&T,  not  less 
than  90  days  after  entry  of  the  judgment, 
to  file  plans  for  implementation  of  the 
judgment’s  terms  with  the  United 


States.  This  framework  is  drawn  from 
similar  procedures  established  in  the 
MFJ  for  the  implementation  of  equal 
access  and  other  nondiscrimination 
obligations  imposed  on  the  Bell 
Companies,  although  in  this  proposed 
Final  Judgment  the  Department  of 
Justice  has  the  authority  to  disapprove 
plans,  and  such  disapproval  would  have 
significant  consequences.  In  particular, 
AT&T  must  file  a  Structiural  ^paration 
implementation  plan  describing  its 
implementation  of  Sections  III  and 
V.A.4;  an  Equal  Access  implementation 
plan  for  each  McCaw  Cellular  System, 
describing  its  implementation  of  Section 
IV;  and  a  Nonpublic  Information 
implementation  plan,  describing  its 
implementation  of  Section  V.A.  AT&T 
must  supplement  the  plans  as  necessary 
to  describe  the  implementation  of  equal 
access  in  subsequently  acquired  cellular 
systems  and  to  describe  significant 
changes  in  the  plans.  The  plans  shall  be 
efiective  90  days  after  filing  with  the 
United  States,  unless  disapproved  by 
the  United  States  by  written  notice  to 
AT&T  that  identifies  the  manner  in 
which  the  plan  is  insufficient.  'The 
Department  may  in  its  discretion 
approve  a  plan  in  fewer  than  90  days. 

'The  requirement  to  file  plans  to 
implement  the  detailed  injunctions,  and 
to  obtain  the  approval  of  the  United 
States  for  such  plans  is  intended  to  give 
AT&T,  McCaw  and  the  United  States 
flexibility  to  adopt  procedures  that  best 
accomplish  the  purposes  of  the 
judgment,  so  long  as  those  procedures 
conform  to  the  language  of  the 
judgment,  and  will  permit  the  United 
States  to  assure  that  AT&T  complies 
with  its  obligations  under  the  judgment. 
In  the  absence  of  an  efiective  Structural 
Separation  plan,  AT&T  must  comply 
with  Section  IB  without  modification 
and  may  not  perform  Proprietary 
Development  for  McCaw.  In  the  absence 
of  an  effective  Equal  Access  Plan,  AT&T 
may  not  provide  interexchange  services 
to  customers  of  McCaw  Cellular 
Systems,  except  under  arrangements 
existing  prior  to  the  merger.  In  the 
absence  of  an  efiective  Nonpublic 
Information  plan,  AT&T  would  be 
enjoined  from  selling  cellular 
infrastructure  equipment  to  any  McCaw 
Cellular  Systems  or  McCaw  Minority 
Owned  Cellular  Systems  that  were  not 
equipped  with  AT&T  equipment  prior 
to  the  commencement  of  this  action. 

3.  Modification 

The  duration  of  the  proposed  Final 
Judgment  is  ten  years.  Because  it  is 
possible  that  during  that  period  there 
could  be  major  changes  affecting 
competition  in  wireless 
telecommunications  that  could  be 
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material  to  the  matters  addressed  in  this 
judgment.  Section  X  provides  certain 
grounds  for  modification  in  addition  to 
the  standards  provided  by  the  common 
law  applicable  to  the  mo^fication  of 
govermnent  antitrust  consent  decrees. 

First,  the  equal  access  provisions  of 
the  judgment  are  modeled  on  those  that 
the  United  States  has  recommended  be 
imposed  on  the  Bell  Companies  if  they 
are  permitted  to  provide  interexchange 
service  from  their  wireless  systems. 
Accordingly,  Section  X.A  permits  AT&T 
or  McCaw  to  seek  modification  of  the 
equal  access  provisions  of  Section  IV  of 
the  proposed  Final  Judgment  if  Bell 
Company  wireless  systems  are  relieved 
in  whole  or  in  part  of  the  comparable 
equal  access  and  nondiscrimination 
provisions  of  the  MF]  as  a  result  of 
legislation,  judicial  orders  or  agency 
orders  that  vacate,  modify,  supersede  or 
interpret  the  provisions  of  the  MFJ.  In 
such  an  event,  the  provisions  of  S^ion 
IV  of  the  judgment  shall  be  modified  or 
vacated  to  provide  the  same  relief  to 
AT&T  or  McCaw  upon  their  showing 
that  competitive  conditions  do  not 
require  a  different  obligation  for  AT&T 
and  McCaw  and  the  modification  is 
equitable  eind  in  the  public  interest. 

Section  X.B  provides  that  changes  in 
wireless  telecommunications  markets 
that  could  be  foreseen  at  this  time  shall 
not  be  a  bar  to  modification. 

Specifically,  if  AT&T  or  McCaw  show 
that  other  wireless  telecommunications 
services  have  developed  as  efiective 
competitive  alternatives  to  today’s 
cellular  services,  or  that  there  have  been 
other  changes  or  developments  affecting 
a  relevant  market,  a  showing  that 
intervening  changes  have  made 
retention  of  a  provision  of  the  judgment 
inequitable  shall  be  sufficient  to  justify 
a  modification,  irrespective  of  whether 
those  changes  were  foreseen  or 
foreseeable  when  the  judgment  was 
entered. 

Finally,  to  assiure  that  the  procedures, 
practices  and  obligations  of  the 
proposed  Final  Judgment  are 
implemented  without  delay  or 
distraction,  AT&T  and  McCaw  have 
stipulated  that  they  will  not  move  for 
any  modification  of  the  judgment, 
except  with  the  consent  of  the  United 
States,  for  eighteen  months  following 
the  commencement  of  the  action.  The 
United  States  will  not  unreasonably 
without  its  consent  to  modifications, 
and  will  consent  to  motions  seeking 
reasonable  modifications  that  are 
justified  by  competitive  conditions  and 
are  consistent  with  the  purposes  of  the 
judgment  and  the  public  interest. 


IV 

Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  the  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
sufTered,  as  well  as  costs  and  reasonable 
attorney’s  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  action  under  the  Clayton  Act. 
Unde  r  the  provisions  of  Section  5(a)  of 
the  Clayton  Act,  15  U.S.C  16(a),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  private  lawsuit  that 
may  be  brought  against  the  defendants. 

V 

Procedures  Available  For  Modification 
Of  The  Proposed  Final  Judgment 

As  provided  by  the  APPA,  any  person 
believing  that  the  proposed  Final 
Judgment  should  modified  may 
submit  written  comments  within  the 
sixty  (60)  day  period  from  the  date  of 
publication  in  the  Federal'Register  to 
Richard  Liebeskind,  Assistant  Chief, 
Communications  and  Finance  Section, 
Antitrust  Division,  U.S.  Department  of 
Justice,  555  Fourth  Street,  NW.,  Room 
8104,  Washington,  DC  20001.  ']^ese 
comments,  and  the  Department’s 
responses,  will  be  filed  with  the  Court 
and  published  in  the  Federal  Register. 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  at  any  time  prior  to  final 
entry.  The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  these  actions,  and  any 
party  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  their 
modification,  interpretation  or 
enforcement. 

VI 

Alternatives  To  The  Proposed  Final 
Judffnent 

As  an  alternative  to  the  proposed 
Final  Judgment,  the  United  States 
consider^  litigation  to  seek  an 
injunction  to  prevent  the  proposed 
merger  between  AT&T  and  McCaw.  The 
United  States  rejected  that  alternative 
because  the  relief  in  the  proposed  Final 
Judgment  should  prevent  the  possible 
occurrence  of  conduct  the  effect  of 
which  may  be  substantially  to  lessen 
competition  in  the  relevant  geographic 
markets  for  cellular  service,  wireless 
infrastructure  equipment  and 
interexchange  service  to  cellular 
customers.  The  equal  access  provisions 


imposed  by  the  proposed  Final 
Judgment  will  open  McCaw’s  cellular 
systems  to  competition  among 
interexchange  carriers.  Because  the 
United  States  believes  that  the  proposed 
Final  Judgment  adequately  protects 
against  possible  anticompetitive  efiects 
that  mi^t  flow  from  the  proposed 
merger,  seeking  to  enjoin  the  merger 
could  only  serve  to  prevent  the 
achievement  of  economic  efficiencies 
and  other  potential  procompetitive 
effects  that  might  result  from  the  merger 
of  AT&T  and  McCaw. 

VII 

Standard  For  Review  Under  The  Tunney 
Act  For  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  are  subject 
to  a  sixty-day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  final 
judgment  “is  in  the  public  interest.’’  In 
making  that  determination,  the  court 
may  consider — 

(1)  The  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment: 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
allying  specific  injury  from  the  violations 
set  for^  in  the  compl^t  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e)  (emphasis  added).  The 
jcourts  have  recognized  that  the  term 
“public  interest’’  “take[s]  meaning  frxim 
the  prirposes  of  the  regulatory 
legislation.’’  NAACPv.  Federal  Power 
Comm’n,  425  U.S.  662,  669  (1976). 
Since  the  prirpose  of  the  antitrust  laws 
is  to  “preserviej  free  and  unfettered 
competition  as  the  rule  of  trade,” 
Northern  Pocific  Railway  Co.  v.  United 
States,  356  U.S.  1, 4  (1958),  the  focus  of 
the  “public  interest”  inquiry  imder  the 
Tunney  Act  is  whether  me  proposed 
final  judgment  would  serve  the  public 
interest  in  free  and  unfettered 
competition.  United  States  v.  American 
Cyanamid  Co..  719  F.2d  558,  565  (2d 
Cir.  1983),  cert,  denied,  465  U.S.  1101 
(1984);  United  States  v.  Waste 
Management.  Inc..  1985-2  Trade  Cas. 

1 66,651,  at  63,046  (p.D.C.  1985).  In 
conducting  this  inquiry,  “the  Court  is 
nowhere  compelled  to  go  to  trial  or  to 
engage  in  extended  proceedings  which 
might  have  the  effect  of  vitiating  the 
benefits  of  prompt  and  less  costly 
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settlement  through  the  consent  decree 
process.”  **  Rather, 

Absent  a  showrliig  of  corrupt  failure  of  the 
government  to  diachaige  its  duty,  the  Court, 
in  making  the  public  interest  finding,  should 
*  *  *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
161,508,  at  71,980  (W.D.  Mo.  1977). 

It  is  alM  unnecessary  for  the  district 
court  to  “engage  in  an  unrestricted 
evaluation  of  what  relief  would  best 
serve  the  public.”  United  States  v.  BNS, 
Inc.,  858  F.2d  456, 462  (9th  Cir.  1988) 
quoting  United  States  v.  Bechtel  Corp., 
648  F.2d  660, 666  (9th  Cir.),  cert, 
denied,  454  U.S.  1083  (1981).  Precedent 
requires  that 

The  balancing  of  competing  social  and 
political  interests  afiacted  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court’s  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  t^  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  “within  the  reaches 
of  the  public  interest.”  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.'^ 

A  proposed  consent  decree  is  an 
agreement  between  the  parties  which  is 
reached  after  exhaustive  negotiations 
and  discussions.  Parties  do  not  hastily 
and  thoughtlessly  stipulate  to  a  decree 
because,  in  doing  so,  they 

Waive  their  right  to  litigate  the  issues 
involved  in  the  case  and  thus  save 
themselves  the  time,  expense,  and  inevitable 
risk  of  litigation.  Naturally,  the  agreement 
reached  normally  embodies  a  compromise;  in 
exchange  for  the  saving  of  cost  and  the 
elimination  of  risk,  the  parties  each  give  up 


tl9  Cong.  Rec.  24598  (1973).  See  United  States 
V.  Gillette  Co.,  406  F.  Supp.  713. 71S  (D.  Mau. 

1975).  A  “public  interest"  determination  can  be 
made  properly  on  the  basis  of  the  Competitive 
impact  Statement  and  Response  to  Cmnments  filed 
pursuant  to  the  APPA  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C  16(f).  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463, 93rd 
Cong.  2d  Seas.  6-9.  reprinted  in  (1974)  U.S.  Code 
Cong.  6  Ad.  News  6535, 6536. 

United  States  v.  Bechtel.  646  F.2d  at  666 
(citations  omitted):  see  United  States  v.  BNS,  Inc., 
856  F.2d  at  463;  United  States  v.  National 
Broadcasting  Co.,  449  F.  Supp.  1127, 1143  (CD. 

CaL  1978):  United  States  v.  Gillette  Co.,  406  F. 
Supp.  at  716.  See  also  United  States  v.  American 
Cyanamid  Co.,  719  F.2d  at  565. 


something  they  might  have  won  had  they 
proceeded  with  the  litigation. 

United  States  v.  Armour  &■  Co.,  402  U.S. 
673,  681  (1971). 

The  proposed  consent  decree, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  ffee  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
fails  within  the  range  of  acceptability  or 
is  ‘within  the  reaches  of  public  interest.’ 
(citations  omitted).” 

vm 

Determinative  Documents 

Although  it  was  not  determinative  in 
the  Department’s  deliberations  in  the 
sense  specified  in  Section  2(b)  of  the 
APPA,  15  U.S.C.  16(b),  the  United  States 
is  attaching  as  Exhibit  B  a  June  14, 1994 
letter  from  Richard  L.  Rosen  to  Michael 
K.  Kellogg,  which  concerns  the  equal 
access  provisions  recommended  by  the 
United  States  as  a  condition  of  Bell 
Company  entry  into  wireless 
interexchange  service. 

Dated:  August  5, 1994. 

Anne  K.  Bingaman, 

Assistant  Attorney  General, 

Steven  C  Sunshine, 

Deputy  Assistant  Attorney  General, 

Constance  K.  Robinson, 

Director,  Office  of  Operations, 

Antitrust  Division, 

U.S.  Department  of  Justice,  Washing^n,  DC 
20530. 

Richard  L  Rosen, 

Chief, 

Richard  L  Liebeskind, 

Assistant  Chief. 

Luin  P.  Fitch,  )r.,  Jonathan  E.  Lee,  Deborah 
R.  Maisel,  Brent  &  Marshall,  Patrick  J. 
Pascarella,  Don  Allen  Resnikoff,  N.  Scott 
Sacks,  Kathleen  M.  Soltero,  Robert ). 
Zastrow,  Attorneys, 

Conununications  and  Finance  Section, 
Antitrust  Division,  555  Fourth  Street,  NW., 
Washington.  DC 20001  (202)514-5621, 
Attorneys  for  the  United  States. 


United  States  v.  American  Tel.  and  Tel.  Co., 
552  F.  Supp.  131,  ISO  (D.D.O.  affd  sub  nom. 
Maryland  v.  Unked  Statee,  460  U.S.  1001  (1962) 
quoting  United  States  v.  Gillette  Co.,  supra,  406  F. 
Supp.  at  716:  United  States  v.  Alcan  Aluminum, 
Ud.,  60S  F.  Supp.  619, 622  (W.D.  Ky  1965). 


United  States  of  America,  Plaintiff,  v. 
Western  Electric  Company,  Inc.  and 
American  Telephone  and  Telegraph 
Company,  Defendants.  Civil  Action  No. 
82-0192  HHG. 

Memorandum  of  the  United  States  in 
Response  to  the  Bell  Companies’ 

Motions  for  Generic  Wireless  Waivers 

Anne  K.  Bingaman. 

Assistant  Attorney  General, 

Robert  E.  Litan, 

Deputy  Assistant  Attorney  General,  Antitrust 
Division,  U.S.  Department  of  Justice, 
Washington.  DC 20530. 

Richard  Liebeskind, 

Jonathan  M.  Rich. 

Assistant  Chiefs, 

Luin  P.  Fitch,  Jr., 

Deborah  R.  Maisel, 

Brent  E.  Marshall, 

Don  Allen  Resnikoff, 

N.  Scott  Sacks, 

Kathleen  M.  Soltero, 

Attorneys, 

(Communications  &  Finance  Section. 

Antitrust  Division.  U.S.  Department  of 

Justice,  555  Fourth  Street.  NW., 

Washington.  DC  20001,  (202)  514-5621. 

Attorneys  for  the  United  States. 
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Introduction 
Summary  of  Argument 
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I.  THE  BELLSOUTH  AND  SOUTHWESTERN 
BELL  MOTIONS,  SEEKING  TO  REMOVE 
THE  DECREE'S  EQUAL  ACCESS 
OBUGA’nONS  AS  APPLIED  TO 
CELLULAR  EXCHANGE  SERVICES. 
SHOULD  BE  DENIED 

A.  To  Remove  Equal  Access.  Movants  Must 
Show  at  a  Minimum  that  the  Removal  of 
Equal  Access  from  their  Cellular 
Exchanges  Would  Not  Reduce 
(Competition  in  Long  Distance  Services 
from  those  Exchanges. 

B.  As  this  Court  Has  Held  Repeatedly, 
Cellular  Exchange  Service  Is  “Exchange 
Service”  Subject  To  the  Decree’s  Equal 
Access  Requirements. 

CL  Allowing  a  BOC  to  Provide 
Interexchange  Service  from  Cellular 
Exchanges,  Without  Equal  Access, 
Would  Reduce  (Competition  fear  (Cellular 
Interaxchange  Service. 

1.  (Cellular  Exchange  Service  Markets  are 
Not  (Competitive  Today. 

2.  Given  the  BOCs’  Market  Power  in 
(Cellular  Service,  Eliminating  Equal 
Access  Will  Reduce  (Competition  in 
(Cellular  Long  Distance. 
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D.  The  Movants  Have  Not  Demonstrated 
any  Signihcant  Changed  Circumstances 
Warranting  Relief. 

II.  THE  BOCS’  RESALE  OF  SWITCHED 

INTEREXCHANGE  SERVICES  TO  THEIR 
CELLULAR  SUBSCRIBERS.  SUBJECT 
TO  SUFFICIENT  EQUAL  ACCESS 
SAFEGUARDS,  SHOULD  NOT  RESULT 
IN  AN  ABILITY  TO  RAISE  PRICES  FOR 
INTEREXCHANGE  SERVICE. 

A.  BOC  Entry  as  an  Additional  Choice, 
Subject  to  Equal  Access,  Should  Not 
Result  in  an  Ability  to  Raise  Prices. 

B.  Appropriate  Safeguards  are  Required  To 
Protect  Against  Discrimination  in  Access 
or  Presubscription  by  the  Cellular 
Exchange  Operator. 

1.  The  Department’s  Proposed  Order  Will 
Substantially  Prevent  Discrimination  in 
the  Provision  of  Access 

a.  Basic  Injunction. 

b.  Services  6om  Which  Interchange 
Service  May  Be  Provided. 

c.  Entities  Bound  by  the  Waiver. 

d.  Equal  Access  Plans. 

2.  The  Resale  Restriction  Will  Eliminate 
Most  Risks  of  Discriminatory 
Interconnection. 

3.  Marketing  and  Unbundling 
Requirements  Are  Necessary  To  Ensure 
that  Presubscription  Provides  a  Genuine 
Opportunity  for  Competing 
Interexchange  Carriers. 

C.  Appropriate  Safeguards  Are  Also 
Required  To  Prevent  Abuse  of  the 
Landline  Exchange. 

D.  Provisions  for  Incidental  Relief  from  the 
Decree’s  Equal  Access  Requirements. 

III.  THE  COURT  SHOULD  DEFER 
CONSIDERATION  OF  THE  BOCS’ 
REQUEST  FOR  GENERIC 
MODIFICATION  OF  CELLULAR 
EXCHANGE  AREAS. 

Conclusion 

United  States  of  America,  Plaintiff,  v. 
Western  Electric  Company,  Inc.  and 
American  Telephone  and  Telegraph 
Company,  Defendants.  Civil  Action  No. 
82-0192  HHG. 

Memorandum  Of  The  United  States  In 
Response  To  The  Bell  Companies 
Motions  For  Generic  Wireless  Waivers 

Introduction 

The  United  States  submits  this 
memorandum  in  response  to  three 
motions  by  the  Bell  Companies  for 
generic  wireless  relief: 

1.  The  United  States  would  support, 
if  modified,  that  portion  of  the  motion, 
dated  June  20, 1994,  of  the  Bell 
Companies  for  a  waiver  of  the 
interexchange  line  of  business 
restriction  of  Section  n(D)(l)  of  the 
Decree'  in  connection  with  their 
“cellular  and  other  wireless  services” 


*  Modi&cation  of  Final  Judgment,  United  States  v. 
American  Telephone  &  Tel.  Co.,  552  F.  Supp.  131 
(D.D.C  1982)  ("Decree  Opinion"),  afTd  sub  nom. 
Maryland  v.  United  States,  460  U.S.  1001  il983). 


(the  “BCXls’  Motion”),^  which  seeks  the 
authority  to  provide  interexchange 
services  between  cellular  exchanges 
subject  to  equal  access.  A  propos^ 
order  is  attached  to  this  memorandum. 

2.  The  United  States  opposes  at  this 
time  that  portion  of  the  BCXls’  Motion 
that  seeks  to  redraw  the  existing  cellular 
exchange  areas  to  include  Rand 
McNally’s  Major  Trading  Area  (“MTA”), 
and  adding  to  those  MTAs  all  prior 
geographic  relief.  The  United  States 
would  support  the  BOCs’  request  for 
certain  incidental  relief,  if  clarified,  and 
the  attached  proposed  order  contains 
those  clarifications. 

3.  The  United  States  opposes  the 
motions  by  BellSouth,  dated  April  15, 
1994,  and  Southwestern  Bell,  dated  June 
20, 1994,  to  remove  Section  DfAJ’s  equal 
access  requirement  and  Section 
II(D)(l)’s  interexchange  prohibition,  as 
applied  to  their  wireless  services. 

All  seven  BOCs  sought  that  broader 
relief— the  complete  removal  of  the 
equal  access  requirement  and  the 
interexchange  prohibition — in  their 
waiver  request  filed  with  the 
Department  on  December  13, 1991.  The 
United  States  opposes  this  relief 
because  none  of  the  BOCs  can  make  the 
showing  required  to  remove  or  modify 
the  decree’s  equal  access  requirements.^ 
After  extensive  investigation  and 
analysis,  the  Department  has 


*  The  record  before  the  Department  on  the  Bell 
Companies’  motion  was  submitted  to  the  Court  with 
the  ^11  Companies’  June  20, 1994,  filing.  The 
principal  “wireless”  service  here  at  issue  is  cellular 
telephony,  sometimes  referred  to  by  the  Court, 
Congress  or  the  Federal  Communications 
Commission  as  "mobile  radio,”  "land  mobile  radio” 
or,  most  recently,  as  “commercial  mobile  radio 
service.”  47  U.S.C.  332(d)(1),  as  amended.  The  term 
"cellular,”  describing  a  radio  telephone  service  in 
which  frequency  is  reused  bv  dividing  a  service 
area  into  "cells,”  also  descri^  the  tet^nology  of 
services  that  might  come  to  ’oe  offered  by  potential 
newcomers  to  these  maricets  (i.e.,  licensees  of 
special  mobile  radio  ("SMR”)  or  personal 
communications  services  ("PCS”)  spectrum). 
However,  for  simplicity,  the  mobile  and  portable 
radio  telephone  service  today  provided  by  two 
licenses  in  each  geographic  area  is  referred  to  in 
this  memorandum  as  "cellular”  service,  as 
distinguished  from  SMR  or  PCS  services.  Other 
wireless  services,  specifically  paging  and 
radiolocation,  are  discussed  below  at  pp.  42-45. 

^  As  the  United  States  has  advised  the  Court,  the 
legal  staff  of  the  Antitrust  Division  advised  the 
BOCs  in  May  1993  that  it  would  recommend  against 
removal  of  equal  access,  and  the  BOCs  then  cb^ 
to  pursue  a  waiver  limited  to  line-of-business  relief 
Memorandum  of  the  United  States  in  Opposition  to 
Motion  of  BellSouth  Corporation  for  Generic 
Wireless  Relief,  pp.  4-5  (Apr.  29, 1994).  Thus,  there 
was  no  request  for  removal  of  equal  access  frtun 
BOC  cellular  exchanges  pending  when  BellSouth  or 
Southerwestem  Bell  filed  their  instant  motions. 
Nonetheless,  the  Department’s  investigation  and 
analysis  of  the  BOCs’  requests  has  given  it  ample 
basis  to  oppose  these  motions  oa  the  merits,  even 
though  these  motions  are,  as  the  Court  has 
recognized,  procedurally  improper.  Order.  July  8, 
1994,  at  4  ft  n.2. 


determined  that  the  removal  of  equal 
access  would  substantially  reduce  ’ 
competition  in  interexchange  sendees 
from  cellular  exchanges,  but  that 
provision  of  resold  switched 
interexchange  services  subject  to 
rigorous  equal  access  conditions  would 
not  be  likely  to  reduce  competition,  and 
so  advised  the  BOCs  by  letter  dated  June 
14, 1994  (copy  attached  as  Exh.  1: 
exhibits  separately  bound). 

Summary  of  Argument 

Simply  put,  BellSouth  and 
Southwestern  seek  to  terminate  their 
cellular  exchange  subscribers’  ability  to 
obtain  interexchange  service  from 
competing  interexchange  carriers,  and 
to  require  those  subscribers  instead  to 
obtain  that  service  frnm  the  exchange 
carrier — subject  only  to  whatever 
competitive  constraint  is  provided  by 
the  existence  of  a  second  cellular 
carrier.  The  Department  concluded  that 
that  minimal  constraint  was  insufficient 
to  prevent  a  reduction  of  competition  in 
cellular  long  distance.  To  the  contrary, 
the  market  power  of  each  cellular 
duopolist  appears  to  be  sufficient  to 
permit  supracompetitive  pricing  of 
cellular  service;  allowing  a  cellular 
carrier  to  provide  interexchange  service 
on  an  exclusive  basis  would  permit  that 
carrier  to  charge  supracompetitive 
pricing  for  interexemange  services  as 
well.  The  BOCs’  unconstrained  ability 
to  abuse  control  of  the  local  exchange 
provides  additional  means  to  impede 
competition  in  interexchange  services 
for  cellular  customers.  See  pp.  6-26 
below. 

If,  however,  a  BOC  or  its  affiliate  were 
to  be  one  of  several  interexchange 
carriers  available  to  be  chosen  by  a 
celluar  subscriber,  the  presence  of  that 
additional  choice  does  not  appear  likely 
to  result  in  higher  prices  for  long 
distance — provided  that  genuine  equal 
access  is  preserved.  If  the  arrangements 
under  which  the  exchange  carrier 
provides  access  were  not  in  fact  equal, 
were  discriminatory,  or  were 
administered  to  give  the  BOCs’  own 
long  distance  service  a  significant 
advantage,  the  likely  effect  would  be 
that  other  interexefaiange  competitors 
would  be  excluded  unfairly  ^m 
competing  for  that  business.  As  a  result, 
absent  genuine  equal  access,  the 
Department  is  not  persuaded  that  BOC 
entry  into  cellular  long  distance  frnm 
their  cellular  exchanges  would  not 
reduce  competition  in  the  market  they 
seek  to  enter. 

Whether  genuine  equal  access  can  be 
preserved  when  a  BOC  is  providing 
access  to  itself  and  to  its  competitors  is 
probably  the  most  difficult  issue 
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presented  here.*  The  Department 
believes  that  genuine  equal  access  can  ' 
exist  in  this  situation,  and  has 
attempted  to  define  the  appropriate 
equal  access  arrangements  where  a  Bell 
Company  stands  on  both  sides  of  the 
equal  access  interface.  The  BOCs  have 
said  that  certain  of  these  safeguards  are 
acceptable  to  them,  and  have  asked  the 
Department  to  explain  others.®  The 
United  States  conditions  its  support  for 
the  BOCs’  motion  on  these  additional 
safeguards  because,  without  them,  the 
requested  relief  does  not  pass  muster 
under  Section  VTII(C)  of  the  Decree.  See 
pp.  29-^0  below. 

The  BOCs  also  request  generic 
modification  of  cellular  exchange  areas, 
purportedly  along  MTA  lines  but 
grandfathering  all  prior  cellular 
geography  relief.  The  United  States 
urges  the  Court  to  defer  considering  this 
issue.  Wholesale  redrawing  of  the 
cellular  exchange  map  seems  imwise  at 
this  time,  since  the  has  recently 
announced  that  it  will  be  considering 
this  exact  issue  in  its  current 
rulemaking  to  decide  whether  to  require 
that  all  cellular  carriers  grant  equal 
access  to  interexchange  carriers.®  Had 
the  BOCs  made  a  compelling  showing 
for  the  relief  they  seek,  the  Court  might 
nonetheless  act  on  that  showing. 
However,  the  BOCs  have  not 
demonstrated  that  MTAs  generally  or 
individually  reflect  communities  for 
cellular  telephony. 

If  the  Conunission  mandates  equal 
access,  and  devises  a  cellular  exchange 
area  map,, that  map  may — but  probably 
will  not— correspond  with  the  LATA 
map.  as  adjusted  by  the  Court  in  the 
past.  The  Court  will  then  be  faced  with 
the  question  whether  to  modify  the 
Deci^  map  to  conform  to  the  FCC  map. 
It  would  make  little  sense  for  the  Court 
to  determine  whether  yet  a  third  map 
should  be  adopted,  when  the 
Commission  is  likely  to  consider  the 
same  issue  and  where  inconsistent 

*The  Court  has  iBoognized  the  dangers  of 
allowing  a  BOC  to  provide  access  to  itself  and  to 
its  competitors.  E.g..  United  States  v.  Western  Elec. 
Co..  1986-1  Trade  Cas.  1  66.987,  at  62,061  (D.D.C. 
1986)  (‘’once  a  Regional  Company  is  permitted  to 
offer  VSR  services  that  are  acces^  through  its  own 
exchange  network,  it  will  have  every  incentive  to 
design  the  exchange  system  in  a  manner  that 
disadvantages  suppliers  of  completing  VSR 
service”). 

^  See  Memorandum  of  the  Bell  Compianies  in 
Support  of  their  Motion  for  a  Modification  of 
Se^ion  □  of  the  Decree  to  Permit  Them  To  Provide 
Cellular  and  other  Wireless  Services  Across  LATA 
Boundaries.  June  20, 1994  (“BOC  Mem.”),  at  15-19. 

“Notice  of  Proposed  Rulemaking  and  Notice  of 
Inquiry.  In  n  Equal  Access  and  Interconnection 
Obligations  bestowing  to  Commercial  Mobile  Radio 
Services.  11 56-70  (F.CC.  June  9. 1994)  (CC  Docket 
94-54)  ("FCC  Equal  Access  NPRM"). 


results  would  be  especially  problematic. 
See  pp.  46-49  below. 

Because  the  Department’s  analysis  of 
the  BOCs’  Motion  turns  in  large  measure 
on  the  vitality  of  equal  access.  Part  I  of 
this  Memorandum  argues  that  BellSouth 
and  Southwestern  have  failed  to 
demonstrate  that  the  equal  access 
requirement  should  be  removed.  Part  II 
then  explains  the  Department’s  view 
that,  subject  to  appropriate  equal  access 
safeguairis,  BOC  entry  into  cellular 
interexchange  service  should  not  reduce 
competition,  and  then  describes  those 
safeguards.  Part  III  discusses  the  BOC’s 
requests  for  geographic  relief. 

Argument 

/.  The  BellSouth  and  Southwestern  Bell 
Motions,  Seeking  to  Remove  the 
Decree’s  Equal  Access  Obligations  as 
Applied  to  Cellular  Exchange  Services, 
Should  be  Denied. 

The  Court  has  twice  determined  that 
Bell  Company  provision  of 
interexchange  service  from  cellular 
exchanges  without  equal  access  would 
be  unacceptable.  Before  diverstiture,  the 
Court  concluded  that  “such  a 
development  would  have  been  entirely 
inconsistent  with  the  terms  and 
purposes  of  the  decree,  and  the  Court 
would  not  have  authorized  it.’’  United 
States  V.  Western  Elec.  Co.,  578  F.  Supp. 
643, 647  (D.D.C.  1983)  {"Mobile  Services 
Decision").  And  in  the  Triennial 
Review,  the  Court  again  rejected  the 
BOCs’  application  for  authority  to 
provide,  without  equal  access, 
interexchange  services  from  their 
cellular  exchanges.  United  States  v. 
Western  Elec.  Co.,  673  F.  Supp.  525, 551 
(D.D.C  1987),  aff’d  in  part  and 
remanded  in  part  on  other  grounds,  900 
F.2d  283  (D.C.  Cir.),  cert,  denied  sub 
nom.  Md  Communications  Corp  v. 
United  States,  498  U.S.  911  (1990). 
BellSouth  and  Southwestern  again  seek 
that  relief. 

The  Court’s  Order  of  July  8  asks 
BellSouth  whether,  in  light  of  the  filing 
of  its  motion  to  vacate  the  Decree  in  its 
entirety,  its  motion  to  exempt  wireless 
services  from  Section  II  should  be 
deferred.  BellSouth  has  answered  in  the 
negative.'  The  United  States  does  not 
agree  that  the  Court  should  indulge 
BellSouth  in  its  filing  of  multiple 
overlapping  motions,  taxing  the 
resources  and  patience  of  the  Court. 

However,  the  United  States  believes 
that  its  ressponse  to  BellSouth ’s  motion, 
and  to  the  similar  motion  of 
Southwestern,  will  provide  a  useful 
framework  for  analyzing  the  BOCs’  joint 
motion.  In  order  to  understand  how 

^  Response  of  BellSouth  Corp.  to  the  Court's 
Memorandum  Order  of  July  8, 1994  (July  14. 1994). 


equal  access  should  work  in  preventing 
competitive  harm,  it  is  first  necessary  to 
understand  why  equal  access  is 
essential  to  prevent  that  harm. 

A.  To  Remove  Equal  Access,  Movants 
Must  Show  at  a  Minimum  that  the 
Removal  of  Equal  Access  from  their 
Cellular  Exchanges  Would  Not  Reduce 
Competition  in  Long  Distance  Ser\ices 
from  those  Exchanges. 

The  sought-for  removal  of  the 
Decree’s  restrictions  on  cellular 
exchanges  requires  to  separate 
modifications,  subject  to  two  different 
standards  of  review.  The  removal  of  the 
interexchange  restriction  implicates  the 
familiar  standard  for  contested  waivers 
under  Section  VIII(C):  Will  “the  entering 
BOC  will  have  the  ability  to  raise  prices 
or  reduce  output  in  the  market  it  seeks 
to  enter’’?  Triennial  Review,  900  F.2d  at 
296. 

The  removal  of  the  equal  access 
restriction  is  not  governed  by  Section 
VIII(C),  which  by  its  terms  applies  only 
to  modifications  of  the  line-of-business 
restrictions  of  Section  n(D)(l).  Instead, 
the  motion  to  remove  equal  access  is 
governed  by  Section  VH  and  the 
common  law  standard  it  incorporates. 
This  Court  recently  discussed  that 
standard: 

(A1  party  seeking  an  opposed  modiheation 
of  a  consent  decree  “bears  the  burden  of 
establishing  that  a  signiheant  change  in 
circumstances  warrants  revision  of  the 
decree.’’  Such  a  change  may  be  either  a 
“simiBcant  change  in  factual  conditions  or 
in  law.’’  Modification  may  also  be 
appropriate  when  “enforcement  of  the  decree 
without  modification  would  be  detrimental 
to  the  public  interest’’" 

Although  these  are  alternative 
grounds  for  modificaton,  this  Court 
correctly  recognized  that  a  contested 
modification  should  not  be  granted  if 
the  modification  is  contrary  to  the 
public  interest.  ATG-T/McCaw  Decision, 
154  F.R.D.  at  9. 

Therefore,  at  a  minimum,  a 
modification  should  not  be  granted, 
under  either  Section  VII  or  Section 
VlllfC) — where  it  appears  that  the  result 
of  the  modification  would  be  to  reduce 
competition  in  an  afiected  market.  On 
this  application,  it  is  the  movants’ 
burden  to  demonstrate  at  a  minimum 

®  United  States  v.  Western  Elec.  Co.,  154  F.R.p.  1, 
7-8  (D.D.C.  1994;  internal  citations  omitted) 
["AT&T/McCaw  Decsion'').  quoting  Rufo  v.  Inmates 
of  Suffolk  County  foil.  112  S.  CL  748.  760  (1992). 
The  Court  determined  that  Rufo,  rather  thw  United 
States  V.  Swift  &  Co..  286  U.S.  106  (1932).  provided 
the  correct  standard  for  evaluating  contested 
modifications  of  consent  decrees  “not  %vithout 
considerable  hestitation.”  154  F.R.D.  at  8.  As  the 
Court  noted.  Swift,  long  the  standard  for  modifying 
antitrust  consent  decrees,  presented  “a  context 
strikingly  similar  to  that  in  this  case,”  unlike  Rufo. 
which  dealt  not  with  antitrust  decrees  but  with 
prison  reform  litigation.  Id. 
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that  the  relief  they  seek  is  unlikely  to 
reduce  competition  in  interxchange 
markets.  They  plainly  have  failed  to 
make  any  su^  showing.  See  pp.  13-23 
below. 

B.  As  this  Court  Has  Held  Repeatedly, 
Cellular  Exchange  Service  Is  “Exchange 
Service”  Subject  To  the  Decree’s  Equal 
Access  Requirements. 

Alone  among  the  Bell  Companies, 
BellSouth  urges  the  Court  to  declare  that 
the  Decree’s  equal  access  and 
interexchange  provisions  “do  no  apply” 
to  wireless  services.  (BellSouth  Mem.  6, 
Apr.  15, 1994)  BellSouth  has  not 
withdrawn  this  argument,  which  the 
United  States  rebutted  in  its  earlier 
opposition  to  BellSouth’s  Motion  (U.S. 
Mem.  6-10,  Apr.  29, 1994)  BellSouth 
nonetheless  argues  that  Section  11 
should  not  be  interpreted  to  have  been 
intended  by  the  parties  and  the  Court  to 
be  limited  to  the  landline  local 
exchange. 

As  more  fully  set  forth  in  our  prior 
brief,  BellSouth’s  argument  is  frivolous. 
Whether  or  not  the  issue  was  “fully 
litigated”  (BellSouth  Mem.  11)  as  part  of 
a  trial  that  addressed  all  aspects  of  the 
telecommunications  industry,  the 
Decree’s  interpretation  is  settled.®  The 
Decree’s  terms  are  not  themselves 
limited  to  landline  teleconununications 
(see  Section  IV.O,  deflning 
“telecommunications”),  and  that 
understanding  was  set  forth  in  the 
Department’s  filings  prior  to  the 
Deoee’s  entry.*®  AT&T  and  regional 
company  executives  committed  prior  to 
divestiture  that  cellular  systems  would 
provide  equal  access.**  This  Court  has 
repeatedly  ruled  that  cellular  services 
are  subject  to  Section  n  of  the  Decree, 


*The  Tunney  Act  contemplates  the  filing  and 
entry  of  consent  decrees  in  cases  in  which  no 
testimony  has  been  taken,  15  U.S.C  16(a),  much 
less  that  the  issues  address  had  been  “fully 
litigated.”  If  BellSouth  were  correct,  consent 
decrees  otherwise  authorized  by  the  Tunney  Act 
could  not  be  enforced. 

<°“As  set  out  in  the  Department's  Competitive 
Impact  Statement,  the  proposed  modiHcation  would 
not  prohibit  the  BOCs  mm  offering  either  cellular 
radio  or  land  mobile  radio.  These  types  of  services 
Call  within  the  definition  of  exchange 
telecommunications.”  Response  to  Public 
Comments.  47  FR  23320,  23335  (May  27, 1992); 
accord.  Mobile  Services  Decision.  578  F.  Supp.  at 
645  ("mobile  radio  services  are  ‘exchange 
teleconununications'  within  the  meaning  of  Section 
11(D)(3)  of  the  Decree”). 

AT&Ts  Memorandum  Replying  to  the 
Responses  to  the  Court's  Order  of  April  22, 1983, 
at  5  &  It.*  (May  19. 1983);  Affidavit  of  Joseph  T. 
Ambrozy  (Mid-Atlantic  Region),  sworn  to  May  18, 
1983,  p.  9;  Affidavit  of  Deltert  S.  Staley  (Northeast 
Region),  sworn  to  May  18, 1983,  p.  15.  These 
representations  are  quoted  at  U.&  Mem.  8.  Apr.  29, 
1994.  BellSouth’s  assertion — ignoring  all  these 
statements — that  “the  contemporaneous  statements 
of  the  parties  further  confirm  that  they  did  not 
intend  to  impose  equal  access  obligations  and 
interLATA  restrictions  on  wireless  networks” 
(BellSouth  Mem.  8)  is  at  best  uninformed. 


e.g.,  Mobile  Services  Opinion,  578  F. 
Supp.  at  645;  Triennial  Review,  673  F. 
Supp.  at  551;  AT&T/McCaw  Decision, 
154  F.R.D.  at  4,  and  has  likewise  entered 
more  than  49  waiver  orders  premised  on 
the  proposition  that  cellular  services  are 
subject  to  Section  n.  The  Court  of 
Appeals  has  likewise  proceeded  on  that 
assumption  without  questioning  this 
premise.  United  States  v.  Western  Elec. 
Co.,  slip  op.  (D.C.  Cir.  Nov.  5, 1992)  (No. 
92-5065)  (remanding  decision  on 
PacTel’s  out-of-region  cellular  service 
area  request  for  northern  Ohio). 

Southwestern  Bell  does  not  join 
BellSouth  in  arguing  that  Section  II  does 
not  apply  to  cellular  services — although 
it  comes  close,  arguing  that  concerns 
about  market  power  in  cellular  “are 
illegitimate  under  the  decree.” 
(Southwestern  Mem.  15)  Southwestern 
argues  that  “the  wireless  switch  is  not 
an  ‘essential,’  ‘bottleneck,’  or  monopoly 
facility.’  ”  (Southwestern  Mem.  7-11, 
June  20, 1994)  **  This  argument — if  it  is 
meant  to  suggest  that  the  cellular 
duopoly  is  not  a  source  of  competitive 
concern  because  there  are  two  cellular 
carriers  (permitted  to  operate  in  any 
particular  market  *3 — ^is  without  merit. 


AT&T  made  tlie  same  argument  in  support  of 
its  effort  to  acquire  McCaw.  Memorandum  in 
Support  of  AT&Ts  Motion  for  a  Waivo-  of  Section 
1(D)  of  the  Decree  insofar  as  it  Bars  the  Proposed 
AT&T/McCaw  merger,  pp.  50-57  (May  31, 1994) 
(“AT&T  1(D)  Mem.’’).  Before  announcing  its  plans 
to  acquire  McCaw.  ATftT  recognized  that  the 
integration  of  cellular  and  interexchange  services 
without  equal  access  “would  extend  the  cellular 
exchange  duopoly — and  the  apparent 
noncompetitive  pricing  of  cellular  ‘air  time’ — into 
the  provision  of  interexchange  services  to  all 
cellular  customers.”  AT&T’s  Opposition  to  RBOCs’ 
Motion  To  “Exempt”  Wireless  Slices  from 
Section  D  of  the  Decree,  p.  7  (Apr.  27, 1992).  Two 
years  later,  after  AT&T  aimoun^  its  proposed 
acquisition  of  McCaw.  AT&T  offered  exactly  the 
op[»osite  view.  “These  [cellular)  systems  are  not 
monopolies  that  can  be  leverag^  into  long  distance 
and  manufacturing  markets.”  AT&T  1(D)  Mon.  52. 

Southwestern  argued  to  the  F(X  that  it  would 
promote  competition  if  the  cellular  duopolists  were 
awarded  all  of  the  new  PCS  spectrum.  “|A)  choice 
among  service  providers  stimulates  and  ensures 
competition.  *  *  *  (A)  choice  would  exist  *  ■  * 
because  there  are  ali^dy  at  least  two  such 
providers  in  each  market”  Comments  of 
Southwestern  Bell  Corp.,  In  the  Matter  of 
Amendment  of  the  Conunission’s  Rules  to  Establish 
New  Personal  Communications  Services,  p.  12 
(F.CC  Nov.  9, 1992)  (Gen.  Docket  No.  90-314). 
Southwestern  makes  the  same  claim  here.  “|N]o 
provider  has  the  ability  to  leverage  anything  at  all, 
regardless  of  its  incentives.  There  is  always  a 
competing  mobile  provider  down  the  road.” 
Southwestern  Mem.  12.  As  we  show  below,  two 
providers  is  insufficient  for  genuine  competition  in 
these  markets,  and  Southwestern  itself  observes 
internally  that  these  duopolies  are  “highly 
attractive”  because  of  their  “absence  of  significant 
price  competition.”  [SWB  218486] 

The  BOC  documents  quoted  in  this 
memorandum,  and  exhibits  derived  from  cellular 
company  data  cited  in  this  memorandum,  have 
been  submitted  to  the  Court  under  separate  cover. 
Documents  produced  to  the  Department  in  its 
investigation  are  grouped  by  pr^ucing  party,  and 


whether  argued  as  a  matter  of  decree 
interpretation  or  as  a  matter  of 
competitive  analysis. 

Landline  local  exchanges  can  be  used 
to  impede  competition  fr^ween  cellular 
providers.  Triennial  Review,  673  F. 

Supp.  at  551;  see  pp.  40-42  below.  ^ 
Cellular  carriers  and  interexchange 
carriers  both  rely  on  local  exchange 
facilities  for  access,  interconnection  and 
transport.  The  Court  has  recognized  that 
the  dangers  from  BOC  control  of  an  out- 
of-landline-region  cellular  system  are  no 
greater  than  B(X:  control  of  in-region 
cellular  systems,  but  has  required  both 
to  provide  equal  access  and  prohibited 
both  frt)m  providing  inteiexchange 
services.  United  States  v.  Western  Elec. 
Co.,  1986-1  Trade  Cas.  1 66,987,  at 
62,055  (D.D.C)  (PacTel/a”),  rev’d  on 
other  grounds,  797  F.2d  1082, 1089-91 
(D.C.  Cir.  1986],  cert,  denied  sub  nom. 
US  West  Inc.  v.  United  States,  480  U.S. 
922  (1987).  Applying  the  Decree’s  equal 
access  restrictions  only  to  the  “landUne 
switch,”  as  the  movants  propose,  would 
be  insufficient  to  prevent  abuse  of  the 
landline  exchange.*^ 

There  is  no  reason  to  believe  that  the 
Decree’s  purposes  end  where  the  local 
landline  exchange  ends.  The  Decree’s 
terms  plainly  apply  to  cellular 
exchanges — as  this  Court’s  latest 
opinion  and  eight  years  of  consistent 
application  of  the  Decree  to  out-of¬ 
region  B(XI  exc  hange  services  makes 
clear.  This  Court  has  specifically 
applied  Section  II’s  interexchange 
prohibition  and  other  Decree 
requirements  to  an  out-of-region  cellular 
system,  notwithstanding  the  fact  that 
the  BCX3  did  not  control  local  exchange 
facilities  in  the  cellular  service  area. 
PacTel/a,  1986-1  Trade  Cas.  at  62,060. 
Subsequent  orders,  including  orders 
sought  by  BellSouth  and  Southwestern, 
have  also  applied  Section  II  to  cellular 
exchanges  where  the  BOC  does  not 


within  those  groupings  by  document  number,  and 
are  cited  in  this  memorandum  by  party  name  or 
abbreviation  and  document  numbv.  The  exhibit 
volume  has  been  provided  to  the  Court.  It  urill  be 
provided  to  any  party  to  this  proceeding  that  signs 
the  non-disclosure  agreement  the  Department 
submitted  to  the  Court  today.  The  Department  plans 
to  file  the  exhibit  volume  and  to  make  it  available 
to  the  public  on  August  1.  We  request  that  any 
producing  party  objecting  to  disclosure  of  a 
particular  document  do  so  by  July  27  so  that,  if 
warranted,  any  confidential  documents  will  be  Tiled 
under  seal. 

By  contrast,  the  Department’s  proposed  order 
adds  to  the  protections  against  discrimination  bv 
the  landline  exchange  by  prohibiting  the  BOCs  from 
building  and  ouming  their  own  interexchange 
facilities,  and  limiting  them  to  the  resale  of 
switched  interexchange  services  obtained  from 
multiple  vendors.  See  p.  37  &  n.50  below. 
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provide  landline  local  exchange 
service.^* 

Attempts  to  limit  the  applicability  of 
the  Decree  to  the  local  landline 
“bottleneck  monopoly”  read  the  Decree 
too  narrowly.*®  This  request  for  a 
modification  turns  on  whether  the 
modification  is  necessary  to  the  public 
interest.  Rufo,  112  S.  Ct.  at  760.  The 
determination  of  the  public  interest,  in 
this  specific  context,  asks  whether 
eliminating  equal  access  fi’om  cellular 
systems  will  i^uce  competition  in 
interexchange  markets.  The  cellular 
carriers’  duopoly  status  gives  them  the 
monopoly  or  market  power — ^terms  the 
Court  of  Appeals  has  used 
interchangeably  — and  that  market 
power  makes  abuse  of  the  cellular 
exchange  an  issue  of  competitive 
concern.*® 

C.  Allowing  a  BOC  to  Provide 
Interexchange  Service  from  Cellular 
Exchanges,  Without  Equal  Access. 

Would  Reduce  Competition  for  Cellular 
Interexchange  Service. 

The  crux  of  the  BOCs’  original  waiver 
application  to  the  Department,  seeking 
the  removal  of  equal  access  and  the 
unrestricted  removal  of  the 

IS  Order,  Sept.  27, 1987  (Southwestern 
acquisition  of  Metromedia);  Order,  Oct.  31, 1986 
(BellSouth  joint  venture  with  M(XA). 

"‘Cellular  exchanges  are  "bottlenecks”  if  they 
can  be  used  to  prevent  or  deter  a  customer’s  access 
to  interexchange  carriers,  since  customers  have  to 
go  through  one  of  the  two  cellular  exchanges  to 
reach  their  interexchange  carrier.  See  pp.  19-23 
below. 

"Whatever  it  means  to  ‘leverage’  one’s 
monopoly  power,  the  DO)  is  surely  correct  that  no 
damage  can  come  to  competition — through 
‘leverage’  or  otherwise— can  occur  unless  the  BOCs 
can  exercise  market  power."  Triennial  Review,  900 
F.2d  at  296  (emphasis  added). 

'"Standard  economics  and  antitrust  texts 
recognize  that  monopoly  power  and  market  power 
are  ^nctionally  identical  concepts.  “Pure 
monopolists,  oligopolists  and  monopolistic 
competitors  .  ,  .  all  possess  some  degree  of  power 
over  price,  and  so  we  say  that  they  possess 
monopoly  power  or  market  power.”  F.  Scherer  &  D. 
Ross,  Industrial  Market  Structure  and  Economic 
Performance  17  (3d  Ed.  1990)  (hereafter  "Scherer  & 
Ross’’);  accord,  e.g.,  2  P.  Areeda  &  D.  Turner, 
Antitrust  Law  11 504,  507,  at  325,  330  (1978) 
(hereafter  “Areeda  &  Turner”);  D.  Carlton  ft ). 
Perloff,  Modem  Industrial  Organization  97  (1990) 
(hereafter  "Carlton  ft  Perloff”).  Any  purported 
distinction  between  "monopoly  power"  and 
"market  power”  would  hardly  be  meaningful.  See. 
e.g..  Hay.  “Market  Power  in  Antitrust,”  60  Antitrust 
L.).  807,  817-21  (1992).  Professor  Hay  discusses 
varying  deffnitions  of  "market  power”  and 
“monopoly  power”  by  courts  and  commenters, 
noting  that  at  best  the  distinction  ap[)ears  to  be  only 
that  “monopoly  power”  is  taken  to  mean  “a  high 
degree  of  market  power.”  Id.  at  817,  818  n.  44. 
citing  Landes  ft  Posner,  "Market  Power  in  Antitrust 
Cases,"  94  Harv.  L  Rev.  937,  952-60  (1981). 
Professor  Hay  concludes  that  “the  key  to  monopoly 
(or  market)  pwwer  is  the  power  to  control  price  (i.e., 
the  power  to  charge  prices  above  the  competitive 
level),  and  the  power  to  exclude  competition  is  an 
ingredient  of  that  power  to  control  price."  Hay,  60 
Antitrust  L. ).  at  821. 


interexchange  prohibition  on  their 
wireless  businesses,  the  BOCs  argued 
that  “competition  in  radio  services  is 
extremely  robust,”  that  “competition  is 
flourishing  in  mobile  service  markets,” 
and  that  “without  a  showing  of  market 
power,  the  bell  companies  are  plainly 
entitled  to  the  relief  they  seek.”  *® 

Specifically,  all  of  the  BOCs  argued  in 
1991,  and  the  movants  argue  again,  that 
equal  access  raises  prices  for  long 
distance  by  permitting  non-BOC  cellular 
carriers  to  buy  long  distance  in  bulk  but 
charge  retail  rates;  if  equal  access  were 
eliminated,  the  cellular  duopolists 
would  purportedly  compete  with  each 
other  on  long  distance,  driving  down 
the  price.  BOC  Mem,  45  (Dec.  13, 1991); 
BOC  Reply  Mem.  21-26  (Aug.  3, 1992); 
BellSouth  Mem.  22-23;  Southwestern 
Mem.  27.  To  support  this  logic,  it  must 
be  shown  that  the  cellular  duopoly  is 
competitive.  The  facts,  however,  are  just 
the  opposite.  Cellular  duopolists  plainly 
have  market  power  in  cellular  service, 
and  the  major  premise  of  the  BOCs* 
argument  therefore  fails.  It  follows 
inexorably  that  if  the  BOC  has  market 
power  in  cellular  service,  and  can 
exclude  competitors  in  long  distance,  it 
can  exclude  the  benefits  of  competition 
that  those  competitors  bring. 

1.  Cellular  Exchange  Service  Markets 
are  Not  Competitive  Today. 

These  cellular  systems  have 
substantial  market  power.  The  FCC  has 
so  concluded  on  four  separate  occasions 
in  the  last  three  years,^®  and  the  General 
Accounting  Ofiice  has  reached  the  same 
conclusion.^*  The  Department’s 

'"Memorandum  of  the  Bell  Companies  in 
Support  of  their  Motion  for  Removal  of  Mobile  and 
other  Wireless  Services  from  the  scope  of  the 
Interexchange  Restriction  and  Equal  Access 
Requirement  of  Section  II  of  the  Decree,  pp.  6, 16 
(Dm.  13, 1991).  Contrary  to  that  last  claim,  the 
burden  is  on  the  movant  to  show  a  lack  of  market 
power.  Rufo.  112  S.  Ct.  at  760  ("a  party  seeking  a 
modiffcation  of  a  consent  decree  bears  the  burden 
*  •  *’’);  Triennial  Review,  900  F.2d  at  296  ("the 
ultimate  burden  under  section  VTII(C)  remains  on 
the  petitioning  BOC”). 

*°FCC  Equal  Access  NPRM.  1 36;  Notice  of 
Proposed  Rulemaking  and  Tentative  Decision,  In 
the  Matter  of  Amendment  of  the  Commission 's 
Rules  to  Establish  New  Personal  Communications 
Services.  7  F.C.C.  Red  5676,  5702  (1992)  (“PCS 
NPRM"):  Report  and  Order,  In  the  Matter  of 
Bundling  of  Cellular  Customer  Premises  Equipment 
and  Cellular  Service,  7  F.CC  Red  4028, 4029 
(1992);  see  also  Second  Report  and  Order,  In  the 
Matter  of  Amendment  of  the  Commission 's  Rules  to 
Establish  New  Personal  Communications  Services, 
8  F.C.C.  Red.  7700.  7744  (1993)  ("FCC  PCS  Order'’). 
The  F'CC’s  recent  decisions — particularly  its  1993 
PCS  Order — were  entered  after  and  despite  the 
cellular  industry’s  intensive  (but  unpersuasive) 
efforts  to  argue  that  the  cellular  duopoly  is 
competitive.  See  Reply  Comments  of  the 
Department  of  Justice,  In  re  Personal 
Communications  Services,  at  17-22  (F.C.C.  Jan.  19, 
1993)  (citing  and  rebutting  arguments). 

Report  to  Hon.  Harry  Reid,  U.S.  Senate, 
Concerns  About  Competition  in  the  Cellular 


extensive  investigations  into  the  cellular 
industry  likewise  indicate  that  cellular 
duopolists  have  substantial  market 
power:  “the  ability  to  raise  prices  or 
restrict  output.”  Triennial  Review,  900 
F.2d  at  296. 

The  basic  structural  problem  with 
cellular  markets  is  well  known — the  fact 
that  they  are  and  have  been  duopolies 
with  (at  least  until  very  recently) 
absolute  barriers  to  entry.  While  the 
FCX]’s  decision  to  issue  two  cellular 
licenses — ^rather  than  only  one — was 
motivated  by  a  desire  to  stimulate 
competition.  Cellular  Communications, 
89  F.C.C.2d  58, 61  (1982),  two-firm 
markets  are  not  particularly 
competitive.22  The  noncompetitiveness 
of  two-firm  markets  is  exacerbated  here 
by  the  overlapping  alliances  of  the 
cellular  carriers,  so  that  firms  that 
“compete”  with  each  other  in  one 
market  are  partners  in  another.  2* 

The  BOC^s  internal  documents, 
written  at  the  same  time  that  they  were 
telling  the  Department  that  cellular  is 
“robustly  competitive,”  demonstrate 
that  in  the  BOCs’  view  cellular  is 
comfortably  noncompetitive. 
Southwestern,  which  argues  that 
“wireless  markets  today  are  vigorously 
competitive”  (SWB  Mem,  11),  observed 
in  1991 — ^the  year  it  and  the  other  BOCs 
filed  for  this  waiver — ^that  there  was  an 
“absence  of  significant  price 

Telephone  Service  Industry',  pp.  2-4  (Gen.  Acetg. 
Ofc.  1992). 

Economic  theory  generally  predicts  that  prices 
will  be  higher  and  output  less  in  markets  with 
fewer  rather  than  more  competitors,  or  in  markets 
that  are  more  highly  concentrated,  absent  mitigating 
factors.  See.  e.g.,  Scherer  ft  Ross  at  277-78;  4 
Areeda  ft  Turner,  1910b  at  55  (“there  is  general 
agreement  that  beyond  some  point  the  smaller  the 
number  of  firms  and  the  larger  the  share  of  the 
market  dominated  by  one  or  a  relatively  few  firms, 
the  greater  the  likelihood  of  substantial  depiartures 
from  competitive  performance,  particularly  with 
regard  to  price’’);  Stigler,  “A  Theory  of  Oliogopoly, 
72  /.  Political  Econ.  44-61  (1964).  Studies  indicate 
that  markets  dominated  by  duopolies  are 
particularly  troublesome.  “Large  market  shares  for 
the  two  leading  firms  seem  most  decisive  for 
industry  price-cost  margins,  with  a  depressing 
effect  Gram  a  sufficiently  large  third  share.”  Kwoka. 
“The  Effect  of  Market  Share  Distribution  on 
Industry  Performance,”  61  Rev.  Econ.  &■  Statistics 
101, 108  (1979).  Many  studies  have  found  a 
statistically  significant  positive  correlation  between 
price  and  maiket  concentration.  See  Schmalensee, 
“Inter-Industry  Studies  of  Structure  and 
Performance,”  in  2  R.  Schmalensee  ft  R.  Willig, 
Handbook  off  Indus.  Org.  987-88  (1989)  (collecting 
studies);  L.  Weiss,  Concentration  and  Price  268 
(1989)  (“overwhelming  support”  for  concentration- 
price  hypothesis). 

22  For  example,  AirTouch  (the  former  PacTel 
cellular  properties)  is  a  partner  with  McCaw  in 
operating  a  ceilular  system  in  San  Francisco,  and 
competes  against  a  McCaw/BellSouth  system  in  Los 
Angeles,  BellSouth,  McCaw’s  partner  in  Los 
Angeles,  is  McCaw’s  rival  in  Miami.  Southwestern 
Bell  partners  with  McCaw  in  operating  the 
“Cellular  One”  marketing  organization,  but 
competes  against  McCaw  in  Dallas,  St.  Louis  and 
Kansas  City. 


Federal  Register  /  Vol.  59,  No.  165  /  Friday,  August  26,  1994  /  Notices 


44181 


competition”  in  cellular,  and  that  the 
market  is  "highly  attractive”  for  that 
reason.  [218486]  Southwestern  further 
observed: 

The  rcC  predicted  sufficient  levels  of 
rivalry  from  a  duopoly.  In  actuality,  the  two 
players  in  each  market  have  been  able  to 
avoid  serious  competition  in  this  rapid 
growth  environment.  [2184921 
In  the  current  environment,  characterized 
by  rapid  growth  and  limited  rivalry,  relative 
position  is  less  relevant  than  in  mature, 
competitive  industries  *  *  *  In  the  future,  as 
new  competitors  enter  the  market  and 
subscriber  growth  eventually  levels  off, 
positioning  will  become  increasingly 
important.  [2185171 

More  recently.  Southwestern  observed 
that  “new  industry  entrants  will  not  be 
effective  competition  before  1996” 
(emphasis  in  original).  Southwestern 
assessed  that  threat  of  new  entrants  as 
“medium,”  and  the  bargaining  power  of 
buyers  as  “low” — recognizing  that  the 
“threat  of  substitute  products  or  services 
[is]  low”  and  that  “extensive  time 
periods  for  regulatory  determinations, 
license  awards  and  infrastructure 
construction  will  occur  prior  to  the 
emergence  of  effective  competitors.” 
[SWB  203264-65] 

Other  BOCs  have  made  similar 
observations  about  cellular  markets. 

The  duopoly  structure  is  a  continuation  of 
the  status  quo.  •  *  •  Under  this  scenario, 
competitive  intensity  is  greatly  reduced.  This 
enables  direct  cellular  competitors  to 
improve  margins  *  *  *.  In  fact,  the  most 
significant  element  of  this  structure  is  the 
probability  that  profit  margins  for  all 
competitors  would  tend  to  increase  under 
prolonged  restricted  competition. 
(AM00385-86,  Ameritech,  July  1990) 

Cellular  industry — unusually  attractive 
structural  characteristics — government- 
mandated  duojxily  providing  very  high 
barriers  to  entry — essentially  unregulated 
with  regard  to  rates  and  rate  of  return  •  *  • 
overall  competitive  rivalry  is  low  to  moderate 
*  *  *  to  date  little  competition  on  service 
pricing.  (PT00008-12,  Pac  Tel,  Sept.  1, 1987) 

The  burgeoning  demand  for  cellular 
service  when  coupled  with  the  duopolistic 
market  structure  mandated  by  the  FCC  has 
led  most  investment  analysts  to  conclude 
that  the  cellular  industry  will  be  even  more 
profitable  than  cable  TV,  to  which 
comparisons  are  constantly  made.  •  *  • 
While  BAMS  believes  that  providing  quality 
cellular  service  requires  considerably  more 
investment  in  the  infrastructure  of  the 
business  •  •  •  than  does  cable,  it  must  be 
acknowledged  that  the  investment 
community  has  been  generally  correct  in 
forecasts  of  thriving  cellular  revenues.  It  is 
also  important  to  note  that  increased  market 
penetration  in  the  absence  of  downward 
price  pressures  will  buy  alot  of 
infrastructure.  (106707,  Bell  Atlantic  1989) 

In  June  1992,  six  months  after  filing  this 
waiver  application  asserting  that 
cellular  was  “robustly  competitive,”  US 


West  observed:  “Current  duopoly 
structure  and  market  growth  limits 
competitive  intensity.”  [USW  875] 
Cellular  carriers  often  have  the  ability 
to  raise  prices  for  cellular  service, 
particularly  by  raising  prices  in  a 
manner  that  is  less  visible  to  the 
customer.  A  review  by  Southwestern  - 
Bell  of  its  cellular  markets  demonstrate 
the  phenomenon: 

Chicago  has  made  a  number  of  changes  to 
improve  subscriber  revenue.  These  include: 
November  1987 — changed  prime  hours  from 
8  am  to  8  pm  to  7  am  to  9  pm;  March  1990 
began  charging  for  ‘ring  time’;  •  *  * 

December  1990  increased  foreign  roamer 
rates  from  50c/min  to  $2/day  and  7Sc/min; 
May  1991  increased  basic  monthly  access 
charge  to  $19.95.  This  impacts  about  40%  of 
the  base.  For  the  future,  with  rates  in  general 
being  so  low,  it  is  our  intent  to  continue  to 
increase  rates  •  •  *  We  are  also  evaluating 
charges  for  the  Telco  interconnection  fees 
associated  with  their  usage.  (203139) 

Over  the  past  few  years,  Boston  has 
initiated  several  key  rate  changes  to  improve 
subscriber  revenue  per  customer.  The 
changes  include  the  following:  July  1989 
roamer  surcharge  introduced;  April  1990 
changed  the  billing  increment  from  the  6- 
second  rounding  to  full  minute;  July  1990 
introduced  a  free  of  peak  plan  with  a 
premium  monthly  access  charge;  June  1991 
increased  foreign  roamer  rates  32%;  June 
1991  raised  monthly  access  charge  $2.  *  *  * 
[Alt  this  writing,  while  we  are  implementing 
a  rate  increase  in  June  1991.  Nynex  has  filed 
a  tariff  which  would  lower  rates  and  price 
their  plans  below  ours  across  the  board. 

Their  actions  seem  illogical  and  appear  to 
contradict  the  steps  needed  to  offset 
declining  customer  usage.  *  *  *  As  for  the 
future,  SBMS  believes  there  are  other 
opportunities  to  increase  rates  in  Boston, 
somewhat  dependent  on  our  competitor. 

•  *  *  With  monthly  access  charges  relatively 
low,  SBMS  will  continue  efforts  to  move  this 
fixed  charge  upward.  [203140-41J 

The  Washington/Baltimore  property 
historically  has  had  the  highest  subscriber 
revenue  per  customer  of  all  the  SBMS 
properties.  *  •  •  Washington/Baltimore  was 
one  of  the  last  SBMS  properties  to  fall  below 
the  SlOO/month  average  subscriber  revenue. 

•  *  •  Plan  F,  a  plan  designed  to  add  new 
customers  quickly  •  *  *  resulted  in  a  large 
addition  of  customers,  [but)  it  was  priced  so 
inexpensively  *  •  •  that  it  drove  the 
Washington/Baltimore  average  downward. 
Plan  F  has  been  subsequently  dropped. 
Despite  the  obvious  failure  of  Plan  F, 
Washington/Baltimore  has  introduced  a 
number  of  changes  to  improve  subscriber 
revenue  per  customer  •  *  *  Changed  the 
billing  increment  to  full  minute  rounding; 
increased  roaming  rates;  •  *  *  changed  peak 
hours  •  •  increased  access  charges  on  low 
end  plans.  Washington/Baltimore’s  future 
changes  will  focus  on  gradually  increasing 
rates.  This  will  be  accomplished  mostly 
through  higher  access  charges  and  possibly 
increased  per  minute  rates.”  [203141-42] 

Dallas  subscriber  revenue  per  customer  has 
always  been  good  for  a  large  market.  *  *  * 
Over  the  last  couple  of  years,  the  Dallas 


property  has  been  the  SBMS  leader  in 
implementing  changes  to  improve  subscriber 
revenue.  Subscriber  revenue  per  customer 
has  declined  113.8%  since  1988  while  peak 
minute  usage  per  customer  has  dropped 
24%.  Major  factors  contributing  to  this 
performance  are  as  follows:  Changed  from  30 
second  to  full  minute  billing  increments; 
raised  access  charges  on  economy  and  basic 
plans;  introduced  ‘free  off-peak’  which 
initially  resulted  in  higher  peak  usage.  Once 
established,  eliminated  the  offering  from  low- 
end  plans;  increased  foreign  roamer  rates 
•  •  *  Dallas  has  also  increased  activation 
fees,  voice  mail  rates,  and  other 
miscellaneous  charges.  *  *  *  Dallas  is  also 
reviewing  charging  customers  the 
interconnection  fe^  charged  by  the  Telco 
associated  with  customer  usage.  In  Dallas, 
this  could  be  as  much  as  2e/min,  which 
would  be  a  significant  boost  to  subscriber 
revenue.  [203143-44) 

[In  Bate  1989  [in  Oklahoma  City,)  »  »  • 
roaming  rates  were  increased.  In  early  1990 
billing  increments  were  changed  to  full 
minute  rounding.  [203146) 

Similar  to  the  other  SBMS  markets,  the 
West  Texas  properties  have  been  gradually 
increasing  rates  by  changing  the  billing 
increment,  raising  access  charges  and 
increasing  roamer  rates.  Additional  increases 
in  rates  will  he  gradual  as  in  the  past  so  as 
not  to  create  a  competitive  disadvantage. 
Further  upward  movement  of  the  access 
charges  is  the  most  likely  course  with  the  de¬ 
emphasis  of  the  economy  plans  close  behind. 
[203146-47) 

Examination  of  pricing  data  shoivs  a 
similar  ability  to  raise  prices. A  look 
at  BellSouth’s  pricing  practices  in 
Florida,  a  state  in  which  BellSouth 
claims  to  be  at  a  competitive 
disadvantage  against  its  A  block 
competitor,  McCaw,  “  is  most  revealing. 
Over  the  1990-1993  time  period  in 
Miami,  the  state’s  largest  market, 
BellSouth’s  average  per  minute 
revenues  for  cellular  service  rose  21 
percent,  while  its  market  share  of 
service  revenues  rose  from  48  percent  in 
1990  to  50  percent  in  1993,  despite 

T.Ke  simplest  wray  to  examine  cellular  service 
prices  is  to  divide  service  revenues  by  minutes  of 
use.  This  calculation  permits  an  observation 
undi.'-trrted  by  pricing  plans  and  the  like,  and  often 
is  used  by  the  cellular  carriers  themselves  to 
measure  their  performance.  The  pricing  information 
in  this  liieniora.ndum  is  based  on  comparing  service 
reveii.te  and  minutes  of  use.  based  on  data  provided 
to  the  Department  by  the  BOCs  and  McCaw  In 
connection  with  our  investigations,  and  is 
submitted  as  Exh.  7. 

See,  eg.,  BellSouth  Corporation‘s  Opposition 
To  ATSiT's  Motion  for  a  Waiver  of  Section  of 
Section  1(D)  of  the  Decree  Insofar  as  it  Bars  the 
Proposed  AT&T-McCaw  Merger,  pp.  18-22  (June 
28. 1994)  (claiming  that  BellSouth  is  at  a 
competitive  disadvantage  due  to  McCaw‘s  “Gty  of 
Florida"  plan  that  allows  its  subscribers  to  have 
service  throughout  McCaw's  service  areas  within 
the  entire  state  at  a  single  “local”  price).  16  to  25 
ptercent  less  over  the  same  period.  Despite  this 
disparity,  BellSouth  retained  the  greater  share  of 
both  service  revenue  (1990's  66  percent  share  has 
not  surprisingly  dropped  to  1993‘s  still  impressive 
55  percent  share)  and  minutes  of  use. 
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McCaw’s  larger  share  of  minutes  of  use. 
For  the  years  1991-1993,  BellSouth’s 
per  minute  revenues  were  two  percent, 
nine  percent,  and  15  percent  higher 
than  McCaw’s,  respectively  (in  1990, 
BellSouth  was  one  percent  lower).  In 
Jacksonville,  over  the  same  1990-1993 
period,  BellSouth’s  per  minute  revenues 
rose  more  than  30  percent,  while 
McCaw’s  per  minute  revenues  varied 
from 

Nonetheless  BellSouth  claims  that  it 
is  at  a  competitive  disadvantage  to 
McCaw  by  reason  of  the  Decree 
restrictions.  (BellSouth  Mem.  28,  33,  41> 
The  Decree  does  not  appear  to  be 
preventing  BellSouth  from  charging 
higher  prices  than  does  its  rival. 

2.  Given  the  BOCs’  Market  Power  in 
Cellular  Service.  Eliminating  Equal 
Access  Will  Reduce  Competition  in 
Cellular  Long  Distance. 

Today  these  cellular  systems  provide 
equal  access,  as  the  Court  has  required 
of  BOC  cellular  systems  since  1983.  A 
contrary  “development  would  have 
been  entirely  inconsistent  with  the 
terms  and  purposes  of  the  decree,  and 
the  Court  would  not  have  authorized 
it.’’  Mobile  Service  Decision,  578  F. 

Supp.  at  647.  As  a  result,  their 
subscribers  can  choose  their  long 
distance  carrier  and  have  the  benefit  of 
whatever  competition  is  present  in  the 
long  distance  market. 

Cellular  systems  “can  prevent  their 
customers  from  reaching  the 
interchange  carriers  of  their  choice  by 
programming  their  switches  to  send  all 
long  distance  (calls)  to  one  carrier.” 
Therefore,  the  operators  of  those  cellular 
systems  could  reduce  competition  for 
long  distance  service  by  denying  access 
to  competing  carriers  and  requiring 
cellular  subscribers  to  obtain  long 
distance  at  prices  not  set  by  competition 
between  those  competing  carriers, 
subject  to  whatever  constraint  exists 
through  competition  in  the  cellular 
market.  As  the  BOCs  have  recognized, 
non-BOC  cellular  carriers  have  done  just 
that  ,2^  BellSouth  and  Southwestern  seek 
to  do  the  same. 

The  Department’s  investigation 
indicated  that  cellular  subscribers  value 
the  choice  that  equal  access  gives  them. 
This  is  particularly  true  for  larger 
businesses,  which  seek  to  connect  their 
cellular  services  to  private  networks 
offered  by  interexchange  carriers.  By 
doing  so,  the  business  user  obtains  not 
only  access  to  the  features  of  the  private 
network,  but  also  the  very  substantial 


^'’Mandl  Aff.  16,  submitted  with  AT&T’s  Motion 
for  a  Waiver  of  Section  1(D)  of  the  Decree  insofar 
as  it  Bars  the  Proposed  AT&T-McCaw  Merger  (May 
31, 1994).  Accord,  BOC  Mem.  9-10. 

'•‘‘'E.g.,  BOC  Reply  Mem.  23-24  (Aug.  3. 1992). 


discounts  on  long  distance  prices  that 
are  sold  as  part  of  the  service.^o  These 
are  the  very  discounts  that  the  BOCs 
seek  to  dbtain  (BOC  Mem.  26,  June  20, 
1994);  today  they  can  be  obtained  by 
customers  of  equal  access  systems,  but 
generally  not  by  others.  Indeed  the 
availability  of  equal  access  from  BOC 
systems  has  pressured  non-BOCs 
(notably  McCaw)  to  offer  connections  to 
large  customers’  private  networks,  in 
order  to  retain  their  business. 

Businesses  that  do  not  obtain  cellular 
service  from  equal  access  cellular 
systems  have  no  access  to  these 
discounts  and  services,  and  have  been 
frustrated  in  their  efforts  to  reduce  their 
cellular  long  distance  costs.^a  While  the 
largest  businesses  might  have  the 
leverage  with  their  cellular  providers  to 
gain  access  for  their  private 
interexchange  services,  smaller 
businesses  and  individuals  cannot  get 
those  benefits— except  where  equal 
access  requires  it. 

Southwestern  also  argues  that,  even  if 
it  has  market  power,  it  would  have  no 
incentive  to  raise  prices  of  long 
distance.  “(A)  hypothetical  provider  of 
mobile  services  that  enjoyed  real  market 
power  would  simply  exploit  that  market 
power  directly;  there  would  be  no 
advantage  in  attempting  to  leverage  that 
power  into  ancillary  services  such  as 
mobile  long  distance  service  or  mobile 
information  services.”  (Southwestern 
Mem.  8;  see  also  BOC  Mem.  28)  This 
attempt  to  argue  that  there  is  only  “one 
monopoly  rent”2o  is  contrary  to  fact  and 
well  reasoned  theory. 


2**  "The  one  segment  of  the  long-distance  market 
that  appears  most  competitive  is  the  market  for 
large  customers."  P.  Huber,  M.  Kellogg  S'  J.  Thorne, 
The  Geodesic  Network  U:  1993  Report  on 
Competitiot}  in  the  Telephone  Industry  3.17,  see  id. 
3.39^4  (describing  means  whereby  interexchange 
carriers  discount  rates  to  large  users);  see  also  Kelly 
Aff.  26-27  (Apr.  29, 1993).  Submitted  with  Letter 
to  Richard  L.  Rosen  from  Michael  H.  Salsbury 
(MQ).  Apr.  30.  1993. 

*®For  example,  Dow  Chemical  pays  25  to  50 
percent  more  for  cellular  long  distance  than  for 
iandline  long  distance  because  its  cellular  carrier 
does  not  provide  equal  access.  Dow  chose  to  pay 
these  higher  prices  rather  than  have  its  sales  people 
change  cellular  telephone  numbers,  which  they 
would  have  to  do  if  Dow  changed  carriers.  )acobs 
Aff.  3-5  (Exh.  8  hereto)  "Dow  Chemical  believes 
that  when  cellular  providers  offer  Dow  Chemical 
the  option  to  select  the  carrier  from  whom  the 
company  purchases  long  distance  cellular  service, 
Dow  Chemical  benefits  in  the  form  of  lower  cellular 
long  distance  prices."  Id.  at  5. 

^“Southwestern  quotes  AT&T’s  economists,  who 
made  the  same  argument  in  support  of  AT&T’s 
efforts  to  acquire  McCaw;  "Since  the  monopolist 
can  only  charge  the  monopoly  rent  once,  it  has  no 
generally  applicable  incentive  to  favor  its  affiliate 
if  another  competitor  can  provide  the  good  or 
service  more  efficiently.”  Southwestern  Bell  Mem. 
9,  quoting  Willfg  &  Bernheim  Aff.  9.  The  argument 
that  vertical  integration  cannot  increase  a 
monopolist’s  profits  is  often  attributed  to  Robert 
Bork,  who  expanded  upon  economic  theory  and 


The  fact,  as  indicated  in  Southwestern 
Bell’s  own  documents,  is  that  a 
successful  strategy  for  raising  prices  is 
to  focus  on  ancillary  services.  See  pp. 
16-18  above.  Southwestern  Bell  has 
found  that  it  can  “aggressively  change(e) 
elements  of  subscriber  revenue  to 
mitigate  the  effect  of  lower  customer 
usage”  by  raising  the  costs  of  ancillary 
services,  for  example,  by  “increased 
monthly  access  charges  *  *  *  slightly 
higher  roaming  *  *  *  eliminating  ‘night 
hours’  and  extending  peak  hours  in 
many  of  the  markets.”  [SWB  203136-37} 
If  Southwestern  Bell  finds  that  the  best 
method  of  increasing  revenue  is  to  raise 
the  price  of  roaming  rates  and  access 
charges,  it  stand  to  reason  that  it  would 
find  it  equally  feasible  and  attractive  to 
rise  the  rates  of  long  distance  charges. 

Southwestern’s  “one  monopoly  rent” 
argument  is  contrary  to  theory  as  well 
as  fact.  The  theoretical  model  on  which 
Southwestern  relies  depends,  in  general, 
on  the  presence  of  many  key  and 
restrictive  conditions,  at  least  four  of 
which  are  not  present  here.  First,  as 
Southwestern  Bell  acknowledges,  the 
theory  is  limited  to  unregulat^ 
monopolists.  Cellular  duopolists  are  not 
universally  unregulated:  in  Clalifomia, 
home  of  20  percent  of  the  nation’s 
population,  cellular  prices  are 
regulated.2i  Second,  the  theory  requires 
that  the  two  inputs  (here,  cellular 
service  and  long  distance  service)  be 
used  in  fixed  proportions;  if  the 
integrator  or  user  can  vary  the 
proportions  (by  making  more  or  fewer 
long  distance  calls)  the  general 
argument  fails.  Third,  the  argument 
does  not  apply  where  the  firm  cannot 
price  discriminate  in  the  downstream 
market — the  long  distance  market — 
without  vertical  integration.  Fourth,  and 
most  important,  the  argument  applies 
only  to  the  situation  in  which  a 
monopolist  is  integrating  with  a  firm  in 
a  competitive  market;  here  we  have 
decidedly  imperfect  competition  in 
cellular,  and  (as  the  B(X)s  acknowledge) 
imperfect  competition  in  long  distance. 
The  “one  monopoly  rent”  model  does 


popularized  this  argument  among  antitrust  lawyers. 
R.  Bork.  The  Antitrust  Paradox  229  (1978);  see 
Scherer  &  Ross  at  522. 

3*  Cal  Pub.  Util.  Code  §  401  et  seq.;  17  CPUC  2d 
499  (1985)  In  California,  "the  Public  Utilities 
Commission  has  jurisdiction  over  rates  charged  for 
cellular  service."  Cellular  Plus,  Inc.  c.  Superior 
Court,  18  Cal.  Rptr.  308,  311  (1993).  Cellular 
carriers  must  file  financial  statements,  receive 
approval  for  wholesale  rate  increases,  and  receive 
approval  to  install  new  transmitter  sites.  See  also 
BL)C  Mem.  28  (“half  of  the  States  do  not  regulate 
cellular  or  paging  providers  at  all”;  the  other  half 
presumably  do,  even  if  they  "typically  imposle]  no 
price  regulation  at  the  retail  (i.e.,  reseller)  level"). 
Regulation  of  BOC  landline  exchanges  further 
distorts  the  “one  monopoly  rent"  argument. 
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not  speak  to  the  situation  of  integrating 

oligopolists.32 

The  theory  embraced  by 
Southwestern  argues  that  there  are  no 
means  (except  efficiency  means )  by 
which  monopolists  can  vertically 
integrate  and  increase  their  monopoly 
profits.  See  R.  Bork,  The  Antitrust 
Paradox,  at  229.  That  theory  has  been 
rejected  by  economists  of  all 
persuasions,  who  recognize  that  there 
are  conditions  under  which  a 
monopolist  or  oligopolist  can  vertically 
integrate  and  increase  its  monopoly 
profits.^3  And  it  is  directly  contrary  to 
the  observable  facts  here:  Southwestern 
has  raised  prices  of  “ancillary”  services, 
such  as  roaming,  rather  than  raise  more 
visible  prices  (see  SWB  203136-37),  and 
the  BO^  all  observe  that  non-equal 
access  carriers,  such  as  McCaw,  charge 
top  dollar  for  long  distance  services  that 
are  “ancillary”  to  their  cellular  service, 
rather  than  simply  raising  the  price  of 
cellular  service. 

D.  The  Movants  Have  Not 
Demonstrated  any  Significant  Changed 
Circumstances  Warranting  Relief. 

Under  Rufo,  the  party  seeking 
modification  “bears  the  burden  of 
establishing  that  a  significant  change  in 
circumstances  warrants  revision  of  the 
decree.”  112  S.Ct.  at  760.  As  this  Court 
noted,  a  significant  change  is  a 
“significant  change  in  factual  conditions 
or  in  law”  that  could  not  have  been 
anticipated  at  the  time  the  Decree  was 
entered.  AT&T/McCaw  Decision,  154 
F.R.D.  at  7-8,  quoting  Rufo,  112  S.  Ct. 
at  760. 

Since  the  Court  rejected  the  BOC’s 
application  to  provide  interexchange 
service  hrom  cellular  exchanges  without 
equal  access  in  1987,  Triennial  Review, 
673  F.  Supp.  at  551,  the  BOCs  must 
show  that  a  significant  change  since 
then  would  warrant  their  instant  motion 
to  provide  such  service.  The  changed 
circumstance  necessary,  and  which  has 
not  occurred,  would  be  a  substantial 
increase  in  competition  in  wireless 
services,  so  that  cellular  carriers  would 
not  have  significant  market  power.  See 
Decree  Opinion,  552  F.  Supp.  at  195. 
They  have  not  established  that  there  has 
been  such  a  change. 

The  movants  point  to  two 
developments  to  support  their  argument 
that  there  has  been  a  significant  ^ange 
in  circumstances.  First,  they  argue  that 
AT&T’s  acquisition  of  McCaw,  if 
permitted  by  this  Court  and  the  FCC, 
will  substantially  change  the  cellular 


32  Carlton  &  Perloff  517,  510. 

33  Carlton  &  Perloff  510;  R.  Warren-Bolton, 
Vertical  Contwt  of  Markets  64,  80  (1978); ).  Tlrole, 
Theory  of  Industrial  Organization  179-80  (1988); 
Scherer  &  Ross  at  521-22. 


business  by  permitting  entry  of  the 
nation’s  largest  long  distance  carrier 
into  the  local  cellular  exchange 
business.  This  entry,  they  argue  will 
place  the  BCXD  cellular  systems  at  a 
substantial  competitive  disadvantage, 
thereby  harming  consumers.  Second, 
they  argue  that  entry  into  the  wireless 
business  is  imminent  in  the  form  of 
SMR  and  PCS.  They  suggest  that  entry 
of  these  new  providers  will  eliminate 
the  need  for  equal  access  to  preserve 
competition  in  the  provision  of  long 
distance  services  to  cellular  subscribers. 
Neither  of  these  developments  justify 
the  relief  the  BOCs  seek. 

The  proposed  final  judgment  that  the 
Department  has  negotiate  with  AT&T 
refutes  the  BOCs’  argument  that  AT&T 
will  have  different  equal  access  rules. 
Rather,  that  proposed  decree  and  the 
order  proposed  for  the  BOfDs’  motion 
applies  consistent  rules  to  both  the 
BCXDs  and  AT&T.  The  terms  of  the 
AT&T/Mc(;^w  judgment,  if  approved, 
would  expand  the  scope  of  equal  access 
to  apply  to  McCaw  cellular  exchanges 
that  do  not  currently  provide  equal 
access.  As  a  result,  that  judgment  will 
eliminate  the  competitive  disadvantage 
that  the  BCXIs  claim  they  currently  face. 
Ironically,  granting  the  BOCs’  motion 
would  create  the  harm  they  claim  they 
want  to  end — placing  a  cellular  provider 
in  a  position  where  it  must  provide 
equal  access  while  competing  with  a 
provider  that  need  not  do  so. 

The  BCXZs’  other  contention  is 
likewise  without  merit.  As  yet,  there  are 
no  SMR  or  PCS  providers  of  wireless 
telephony  generally  available  today.  It 
is,  of  course,  possible  that  at  some  point 
these  new  technologies  will  offer 
wireless  service  in  competition  with 
today’s  cellular  duopolists.  When  it  will 
happen  and  what  efiect,  if  any,  it  will 
have  on  competition  in  the  market  for 
cellular  telephone  service  is  now 
unknown. 

The  FCC  has  not  yet  assigned  PCS 
licenses.  Indeed,  the  Commission  has 
not  yet  even  said  when  licenses  will  be 
awarded.  Once  the  licenses  are 
assigned,  the  licensees  must  take  a 
number  of  time-consrmiing  steps  before 
they  can  offer  service.  They  must 
develop  the  necessary  technology, 
obtain  financing  and  build  networks. 
The  very  nature  of  PCS,  including  the 
services  to  be  provided  and  the 
technology  to  be  employed,  is  not  yet 
settled. BellSouth  itself  told  the  FCC 
that  “cellular  systems  and  new  PCS 


3'»  See  Peterson,  "Positioning  PCS  on  the  Telecom 
Landscape,”  Telephony,  26  (December  13, 1993). 
Mr.  Peterson  is  Manager  of  Market  Research  at 
Motorola’s  General  System  Sector,  a  prospective 
PCS  manufacturer,  and  is  positioned  to  be  well 
informed  on  PCS. 


licensees  will  be  competitors  only  to  a 
very  limited  degree.”  It  is,  of  course, 
impossible  to  say  how  long  it  will  take 
to  develop  PCS,  but  it  appears  that  it 
will  be  some  time  before  PCS  service 
will  have  any  impact  on  competition  for 
wireless  telephony.  Any  assertion  that 
PCS  has  changed  the  competitive 
environment  is  premature  at  best. 

Several  firms  are  in  the  process  of 
accumulating  radio  spectrum  currently 
allocated  to  Special  Mobile  Radio  (SMR) 
with  the  stated  intention  of  offering 
wireless  telephone  service.  While  that 
service  might  be  closer  to  deployment 
than  PCS,  when  and  if  it  will  be 
available  is  not  yet  known.  SMR 
providers  currently  offer  a  dispatch 
service  that  is  functionally  distinct  fi'om 
cellular  telephone  service.^ 

Three  firms  are  attempting  to  convert 
SMR  spectrum  to  wireless  telephone 
use.  Nextel  Commimications  Inc.  is  the 
only  firm  that  has  begim  construction  of 
an  SMR  system  that  would  provide 
cellular-like  telephony  service.  Nextel 
has  noted  that  it  could  still  face  a 
number  of  difiiculties,  including  having 
substantially  less  radio  spectrum  than 
that  allocate  to  cellular  telephone 
providers  (which  could  cause  its  costs 
to  be  substantially  higher),  a  limited 
number  of  equipment  suppliers  and  a 
current  inability  to  offer  nationwide 
service.  Nextel’s  filing  also  indicates 
that  its  service  might  not  have  adequate 
voice  quality.3^ 

This  voice  quality  problem  has  also 
been  noted  by  McCaw’s  Chief  Operating 
Officer,  who  testified  that  Nextel’s  voice 
quality  is  currently  poor.  Mr.  Barksdale 
noted  that  Nextel  might  have  to  halve  its 
capacity  to  improve  its  voice  quality, 
further  increasing  its  costs.  “  As  with 
PCS,  the  BOCs’  assertion  that  SMR 
deployment  constitutes  a  significant 


33  PCS  Comments  of  BellSouth,  In  the  matter  of 
Amendment  of  the  Commission's  Rules  to  Establish 
New  Personal  Conununications  Services  48  n.96 
(F.C.C  Nov.  9. 1992).  BellSouth  relied  on  a  forecast 
by  Telocator  tliat  “shows  cellular  service  prices  in 
2002  remaining  14-67%  higher  than  the  price  for 
‘personal  telecommunications  service’  and  as  much 
as  tliree  times  as  expensive  as  telepoint  service.”  Id. 

3s  Dispatch  service  is  used  by  fleet  dispatchers, 
such  as  those  tliat  issue  assignments  to  taxicabs  and 
utility  repair  trucks.  Some  SMR  providers  offer 
interconnection  with  the  public  switched  telephone 
network;  such  service,  however,  is  for  less 
convenient  than  cellular  service  and  is  used 
infrequently.  SMR  customers  who  need  mobile 
telephone  service  usually  have  SMR  and  cellular 
telephone  equipment  in  their  vehicles. 

32  Nextel  Communications,  Inc.,  Securities  and 
Exchange  Commission,  Form  S-3,  pp.  28,  36 
(February  8. 1994). 

3B  Deposition  of  fames  Barksdale,  )une  28, 1994, 
218-221  (Exh.  I  hereto).  Mr.  Barksdale’s  deposition 
was  taken  during  the  Department’s  investigation  of 
the  AT&T/McCaw  transaction.  Presumably,  Mr. 
Barksdale  had  an  incentive  to  emphasize  the 
likelihood  of  Nextel’s  success  as  an  entrant  into  the 
mobile  telephone  business. 
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change  in  circumstances  is,  at  best, 
premature. 

II.  The  Boc’s  Resale  of  Switched 
Interexdiange  Services  to  Their  Cellular 
Subscribers,  Subject  to  Sufficient  Equal 
Access  Safeguards.  Should  Not  Result  in 
an  Ability  to  Raise  Prices  for 
Interexchange  Service. 

The  BOC’s  generic  wireless  waiver 
motion,  unlike  the  motions  by 
BellSouth  and  Southwestern,  does  not 
seek  a  modiGcation  of  Section  U’s  equal 
access  requirement.  The  only 
modification  sought  is  that  of  Section 
II(D)(l)’s  interexchange  prohibition.  In 
light  of  AT&T’s  opposition,  the  standard 
for  review  is  that  of  Section  VIII(C): 
whether  the  BCX)s  have  demonstrated 
that  “there  is  no  substantial  possibility 
that  (they)  could  use  (their)  monopoly 
power  to  impede  competition  in  the 
markets  (they)  seek  to  enter.”  In  the 
Court  of  Appeals’  formulation,  that 
standard  requires  the  BOCs  to 
demonstrate  that  they  will  not  “have  the 
ability  to  raise  prices’’  in  those  markets. 
900  F.2d  at  296.  The  United  States 
believes  that,  in  an  environment  in 
which  appropriate  equal  access 
safeguard  prevent  discrimination 
against  interexchange  competitors,  that 
showi^  is  made. 

A.  BOC  Entry  as  an  Additional 
Choice,  Subject  to  Equal  Access,  Should 
Not  Result  in  an  Abilitv  to  Raise  Prices. 

As  discussed  above  fpp.  13-23),  the 
reason  that  the  elimination  of  equal 
access  would  reduce  competition  is  that 
it  would  prevent  cellular  customers 
from  obt^ing  the  benefit  of  whatever 
competition  there  is  in  the 
interexchange  market. By  contrast,  if 
genuine  eqiid  access  can  be  preserved, 
it  seems  unlikely  that  BOC  entry  into 
cellular  long  distance,  in  competition 
with  existing  providers,  would  reduce 
competition  in  that  market.  Their  entry 
might  be  competitively  neutral,  or  might 
actually  result  in  lower  prices;  there 
does  not  seem  to  be  a  clear  reason  that — 
again,  subject  to  genuine  equal  access — 
their  entry  might  raise  prices. 

The  BQGs  will  enter  the  long  distance 
market  with  no  market  share,  no 
existing  long  distance  customers,  and  no 
ability  to  convert  their  c\nTent  cellular 
customers  to  their  own  long  distance 
services— except  by  persuading 


^^There  plaloly  U  Mine  competition  in 
interexchense  servicn.  notwithstanding  the  BOCs' 
arguments.  Indeed  their  arguments  are  premised  on 
the  proposition  that  competition  in  bulk  long 
distance,  which  they  seek  to  purchase,  drives  prices 
far  betow  ATaTs  regulated  Tariff  1  lates.  See  p.  20 
&  n.28  abova  Even  si  lha  retail  level,  the  benefits 
of  divestiture  and  the  equal  access  regime  it  created 
have  substantially  reduced  long  distimce  prices,  as 
the  Court  has  ohm  noted  E.g..  AT&T  McCaw 
Oeclsion.  154  FJtD.  at  10. 


customers  that  the  BOC  offers  a  better 
service  or  the  same  service  at  a  lower 
price.  To  the  extent  the  BOCs  offer 
service  at  prices  below  AT&T  Tariff  1 
prices,^  their  customers  (and  the 
customers  of  other  interexchange 
carriers,  who  may  either  demand  lower 
prices  or  switch  to  BOC  long  distance 
service)  benefit  To  the  extent  the  BOCs 
offer  service  at  prices  higher  than 
AT&T’s  highest  rates,  customers  have 
alternatives. 

The  interexchange  carriers’  arguments 
against  the  waiver,  as  made  to  the 
Department  during  its  investigation,  do 
not  challenge  this  proposition.  They 
challenge  instead  whether  the  BOC’s 
provision  of  access  to  itself  and  its 
competitors  can  ever  be  considered 
“equal,”  and  whether  the  BOC’s  control 
of  the  landline  exchange  overwhelms 
the  analysis.'**  The  adequacy  of  equal 
access  (under  the  Department’s 
proposal,  rather  than  under  the  BOC’s) 
is  discussed  at  pp.  29-40  below; 
whether  control  of  the  land  line 
exchange  dictates  a  different  result  is 
discuss!^  at  pp.  40-42  below. 

If  genuine  equal  access  is  provided, 
the  BOC  will  not  have  an  unfair 
advantage  over  its  competitors  by  reason 
of  its  providing  access  to  itself  and  to  its 
competitors.  If  they  have  an  equal 
chance  to  gain  customers,  the  BOCs' 
competitors  will  not  be  foreclosed  from 
the  cellular  exchange.  If  the  BOCs  can 
only  gain  business  by  charging  lower 
prices,  that  would  not  seem  likely  to 
lead  to  the  higher  prices  that  the  Court 
of  Appeals  noted  was  the  test  for 
Section  Vin(C).  These  arguments  may 
seem  tautological,  but  their  import  is 
that  the  focus  of  the  inquiry  should  be 
on  the  question  whether,  and  under 
what  conditions,  a  BOC  cellular  system 
can  provide  access  to  itself  and  its 
competitors  without  creating  a 
substantial  risk  that  it  will  discriminate 
in  providing  that  access.  We  now  turn 
to  that  question. 

B.  Appropriate  Safeguards  are 
Required  To  Protect  Against 
Discrimination  in  Access  or 
Presubscription  by  the  Cellular 
Exchange  Operator. 

The  structure  of  the  Decree  rests  on 
equal  access.  AT&T’s  discrimination 
against  cmnpeting  long  distance  carriers 
formed  the  basis  of  the  antitrust 


‘*oThe  rates  contained  in  AT&Ts  Tariff  Na  1 
(sometimes  referred  to  as  “Basket  1”  or  “MTS" 
rates)  are  ATJkTs  “tmdiscounted"  retail  rates,  from 
which  AT&T  offers  discounted  rate  plans.  MC3, 
Sprint  and  other  long  distaitce  carriers  likewise 
offer  diaoountod  rate  plane  baaed  on  volume. 

AT&Ts  Pttidier  Opposition  to  RBOCs'  Motion 
to  Exempt  “Wheleae"  Services  from  Section  n  of 
the  Decree,  pp.  11-14  (May  3, 1993);  Kelly  Aft  1*- 
21  (MCI  submission  Apr.  30, 1993). 


violation,  and  preventing  discrimination 
by  the  exchange  access  provider  was 
and  is  the  key  to  allowing  competitive 
long  distance  markets  ^o  develop. 

Decree  Opinion,  552  F.  Supp.  at  165. 
Recognizing  that  merely  enjoining 
discrimination  would  be  insufficient  to 
prevent  that  discrimination,  the  Decree 
required  a  permanent  separation  of 
AT&T’s  exchange  and  long  distance 
businesses,  id.  at  165, 172,  and 
prohibited  the  Bell  companies  from 
integrating  into  the  long  distance 
business.  Id.  at  177.  However,  the  Court 
recognized  that  the  BOCs  might  lose 
their  monopoly  power  over  time;  the 
Court  therefore  added  Section  Vni(C)  to 
the  Decree,  to  permit  entry  by  the  B(3Cs 
when  that  entry  would  be  unlikely  to 
reduce  competition.  Id.  at  195. 

To  determine  whether  that  entry  is 
now  appropriate,  the  Court  should 
consider  whether  sufficient  safeguards 
exist  or  have  been  proposed  to  prevent 
the  danger  that  the  access  provider,  in 
providing  access  to  itself  as  well  as  its 
competitors,  could  discriminate  against 
those  competitors  in  the  provision  of 
exchange  access.**  As  in  1982,  simply 
enjoining  discrimination  is  insufficient 
protection;  specific  proscriptions  are 
appropriate  in  light  of  the  dangers 
presented,  and  those  proscriptions 
should  be  adopted  in  a  manner  that  will 
make  detection  and  prosecution  of  any 
violations  reasonably  likely.** 

The  Department  Ims  considered  these 
questions  in  the  limited  context  of 
cellular  services,  and  believes  that 
appropriate  safeguards  can  be  devised — 
although  the  Department  also  believes 
that  the  safeguards  offered  by  the  BOCs 
are  insufficient,  and  recommends 
additional  safeguards  to  prevent  the 
discrimination  that  could  reduce 
competition  in  cellular  interexchange 
markets.** 


**  As  noted  above,  wireless  access  markets  cannot 
today  be  considered  to  be  especially  competitive. 
Tliose  markets  are  nonetheless  not  nearly  as  tightly 
controlled  as  landline  exchange  access  maricets, 
wliere  local  telephone  compenies  appear  to  have 
well  over  90  percent  of  the  market 

*>To  further  die  enforcement  of  these  conditions, 
the  Department  believes  that  the  grant  of  authority 
to  provide  interexchange  services  should  be  subject 
to  the  following  sanctions.  First,  that  the  Court 
should  have  the  authority  to  withdraw  the  waiver 
if  a  BOC  vioiates  the  equal  access  requirements  of 
the  waiver  and  of  the  Decree;  and,  second,  tliat  the 
Court  reserve  the  authority  to  Impose  civil  fines  for 
violations.  Proposed  Order,  §  VIII(L)(S). 

<<The  Department  does  not  believe  that  the  BOCs 
should  be  prohibited  from  providing  any 
interexchange  services  until  they  can  dunonstrate 
that  competition  would  not  be  reduced  were  they 
allowed  entry  into  interexchange  services  generdly. 
The  Department  is  aware  of,  and  shares,  the  Court's 
concern  about  “piecemeal  waivers.'*  Triennial 
Review,  673  P.  Supp.  at  545;  see  also  United  States 
v.  Western  Elea  Co.,  777  F.2d  23. 29  (D.C  Or. 
1985),  but  believes  that  wireless  markets  (as  defined 
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The  BOCs  have  said  that  "for  the  most 
part,  [the  Department’s]  conditions  and 
clarihcations  appear  to  be  acceptable, 
though  some  clarifications  may  be 
necessary.”  (BOC  Mem.  16)  We  discuss 
these  issues  in  Section  1,  pp.  31-36 
below.  The  BOCs  have,  however, 
objected  to  the  Department’s  resale  and 
marketing  restrictions.  (BOC  Mem.  16- 
19)  We  therefore  explain  our  reasoning 
for  those  restrictions  separately,  in 
Sections  2  and  3,  pp.  36-40  below. 

1.  The  Department’s  Proposed  Order 
Will  Substantially  Prevent 
Discrimination  in  the  Provision  of 
Access. 

The  following  specific  terms  and 
safeguards  appear  to  be  necessary  and 
appropriate  to  prevent  discrimination 
by  a  cellular  exchange  against 
competing  interexchange  carriers: 

a.  Basic  Injunction.  ’The  Department’s 
proposed  order  states  explicitly  the 
basic  injunction  necessary  to  protect 
against  discrimination: 

Each  BOC  local  telephone  exchange 
company  and  Wireless  Exchange  System 
shall  offer  to  all  interexchange  carriers 
interconnection,  exchange  access,  and 
exchange  services  for  such  access,  on  an 
unbundled  basis  that  is  equal  in  type,  quality 
and  price  to  that  provided  to  any 
interexchange  service  provided  by  that  BOC 
or  any  affiliate  thereof. 

Proposed  Order,  §  VIII(L)(3)(a)(l).‘*5  This 
language,  which  paraphrases  Section 
11(A)  of  the  Decree,  makes  clear  that  the 
equal  access  obligation  applies  to 
cellular  carriers  and  that  the  benchmark 
for  discrimination  is  the  access  the  BOC 
provides  to  itself,  rather  than  what  it 
provides  to  AT&T,  the  original  language 
of  Section  11(A).  Section  Vin(L)(3)(a)(3) 
of  the  proposed  order  also  makes 
explicit  the  implicit  requirement  of 
equal  access,  that  the  prices  for  cellular 
exchange  not  vary  with  the 
interexchange  carrier  chosen: 

A  BOC  or  any  affiliate  thereof  shall  not  sell 
or  contract  to  sell  Wireless  Exchange  Service 
at  a  price,  term  or  discount  that  depends 
upon  whether  the  customer  obtains 
interexchange  service  from  the  BOC  or  any 
affiliate  thereof. ■'® 

in  the  Deptartment’s  proposed  order)  are  sufficiently 
discrete  to  allay  these  concerns. 

■•^The  Department's  proposed  order  adds  a  new 
Section  VIII(L)  to  the  Etecree.  Section  Vni(L){l) 
contains  definitions.  Section  VI1I(L)(2)  provides  the 
authorization  for  specific  interexchange  services  to 
be  provided  in  connection  with  wireless  exchange 
services.  Section  Vin(L)(3)  contains  specific  equal 
access  requirements  related  to  that  authority. 

Section  VIII(L)(4)  provides  for  the  filing  of 
compliance  plans  with  the  Department,  and  Section 
VIII(L)(5)  specifies  sanctions  for  violations  of  the 
modification  or  of  equal  access. 

Section  vni(L)(3)(a)(4)  imposes  an  equivalent 
restriction  on  the  sale  of  interexchange  services;  i.e., 
to  the  extent  a  BCXl  provides  interexchange  services 
to  the  customers  of  its  cellular  affiliates  and  to  the 


In  addition,  the  Department’s 
proposed  order  explicitly  makes  Section 
II(B)’s  requirements  of 
nondiscrimination  in  the  provision  of 
technical  information,  interconnection 
and  provision  for  planning  of  facilities 
binding  on  BOC  commercial  mobile 
service  providers.  The  Department 
objected  to  the  BOCs’  earlier  request  to 
be  allowed  to  give  themselves 
preferential  routing  and  collocation.  The 
BOCs’  proposed  equal  access  plan  as 
presented  to  the  Court  affirms  that  they 
will  not  give  themselves  those 
preferences.  (BOC  Model  Equal  Access 
Plan,  p.  2).  The  Department  believes 
that  60  days’  notice  of  changes  to  the 
network  is  reasonably  necessary  to 
allow  competing  interexchange  carriers 
sufficient  time  to  modify  their  networks, 
and  the  BOCs  have  accepted  that 
requirement.  Id. 

b.  Services  from  which  Interexchange 
Service  May  Be  Provided.  The  scope  of 
the  proposed  relief — i.e.,  the  exchange 
services  from  which  originating 
interexchange  services  may  be  offered — 
needs  to  be  defined  beyond  the  use  of 
the  recently  added  statutory  term 
"commercial  mobile  services.”'*^  The 
Department  proposes  to  use  the  term  the 
following  definition: 

Wireless  Exchange  Services  mean 
commercial  mobile  services,  as  defined  in  47 
U.S.C.  332(d)(1);  provided,  however,  that 
BOC  Wireless  Exchange  Services  are  limited 
to  services  provided  by  corporations  that 
have  been  established  as  separate 
subsidiaries  from  the  BOC’s  local  telephone 
exchange  companies  ("LECs”),  and  provided, 
further,  that  the  principal  focilities  used  to 
provide  Wireless  Exchange  Services, 
including  the  MTSO  and  radio  base  stations, 
are  physically  and  operationally  separate 
from  LEG  focilities. 

Proposed  Order,  Section  VIII(L)(l)(c). 
The  purpose  of  this  restriction  to 

customers  of  competing  cellular  affiliates,  it  may 
not  vary  the  price  depending  on  which  cellular 
exchange  service  the  customer  buys.  This 
requirement,  which  has  been  questioned  by  the 
BOCs  (BOC  Mem.  22),  is  necessary  to  give  meaning 
to  the  unbundling  requirement.  Absent  this 
constraint,  the  BOC  could  adjust  the  price  of  its 
interexchange  service  to  create  combinations  of 
services  that  its  long  distance  competitors  could  not 
match.  Moreover,  it  would  be  decidedly 
procompetitive  if  the  BOCs  were  to  compete  for 
long  distance  from  each  other’s  cellular  exchanges 
and  from  McCaw  cellular  exchanges.  A  similar 
requirement  is  imposed  upon  AT&T  and  McCaw 
under  the  consent  decree  agreed  to  between  them 
and  the  United  States.  AT&T  McCaw  Decree, 
§IV.F.l.c. 

■•^This  term,  added  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Pub.  L.  103-66, 107 
Stat.  312  (1993),  defines  “commercial  mobile 
services”  as  “any  mobile  service  *  *  *  that  is 
provided  for  profit  and  makes  interconnected 
service  (a)  to  the  public  or  (b)  to  such  classes  of 
eligible  users  as  to  be  efiectively  available  to  a 
sutetantial  portion  of  the  public  *  *  *.”  47  U.S.C. 
332(d)(1). 


“physically  and  operationally  separate” 
networks  is  to  distinguish  wireless 
networks  that  are  physically  separate 
from  the  landline  exchange,  such  as 
today’s  cellular  networks,  from 
networks  that  might  be  tightly 
integrated  with  the  local  exchange.  It  is 
unclear  whether  such  a  PCS  service 
could  be  offered  by  anyone  other  than 
the  local  exchange  itself,  and  therefore 
it  might  not  be  appropriate  to  allow 
BfXls  to  provide  interexchange  services 
from  the  network,  just  as  it  is  not 
appropriate  today  for  the  BOCs  to 
provide  interexchange  services  from 
their  landline  exchanges,  on  these 
conditions.  The  B(X)s  beised  their 
proposal,  and  the  Department  evaluated 
this  proposal,  in  light  of  current  cellular 
architectures,  and  the  Department 
therefore  recommends  limiting  the 
waiver  to  commercial  mobile  services 
offered  from  networks  that  are  fully 
distinct  and  separated — both  physically 
and  structurally — from  the  local 
exchange."*® 

The  BOCs  should  also  be  authorized 
to  provide  certain  long  distance  service 
for  calls  inbound  to  the  cellular 
exchange,  and  the  authority  to  provide 
such  services  is  included  in  the 
Department’s  proposed  order,  which 
authorizes  the  provision  of 

Call  Completion  Services,  i.e., 
interexchange  services  resulting  when  a 
caller  directs  a  call  to  a  subscriber  of  a 
Wireless  Exchange  Carrier  that  has  instructed 
that  carrier  to  forward  calls  to  a  location  in 
another  exchange  area.  Such  remote  locations 
may  include  a  network  address  (such  as  a 
telephone  or  paging  number)  stored  at  the 
MTSO,  or  a  voice  mailbox  or  similar  storage 
facility.  In  such  cases,  the  BOC  may  provide 
only  the  interexchange  portion  of  the  call 
from  the  point  where  it  is  redirected  by  the 
subscriber’s  Wireless  Exchange  Carrier’s 
MTSO. 

Proposed  Order,  Section  VIIl(L)(2)(b). 
This  proposal  reflects  what  the  BOC’s 
seek:  the  right  to  forward  calls  to  the 
cellular  subscriber’s  chosen  destination 
(including  a  voice  mailbox),  according 
to  the  subscriber’s  PIC,  rather  than  that 
of  the  call  originator.  The  call  originator 
might  have  thought  he  was  making  a 
local  call,  when  the  subscriber  had 
forwarded  her  phone  to  a  distant  city; 
the  subscriber  pays  for  that  long 
distance  segment  and,  if  she  chose  the 

'"'As  with  the  BOCs’  proposed  form  of  order,  the 
waiver  would  not  extend  to  interexchange 
telecommunications  originated  on  cordless 
telephones  or  on  “wireless  PBXs,”  i.e.,  private 
mobile  radio  services  provided  within  an  ofiice 
complex  or  similar  environment.  (BGX]  Mem.  12) 
The  BtXIs  do  not  intend  their  relief  to  extend  to  the 
sorts  of  LEC-provided  PCS  services  excluded  by  the 
Department’s  proposed  order  (BOC  Mem.  12);  the 
Department’s  proposal  makes  that  limitation 
explicit  on  the  face  of  the  order. 
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BOC  as  her  PIC.  the  BOC  would  carry 
the  call.  (See  BOC  Mem.  13) 

The  authority  in  this  paragraph  does 
not  include  the  authority  to  provide  an 
“800  access  to  cellular”  service,  which 
the  BOCs  have  not  sought.  However,  in 
the  proposed  consent  decree  with  AT&T 
arising  from  AT&T’s  proposed 
acquisition  of  McCaw,  the  Department 
has  agreed  that  AT&T  arising  from 
AT&T’s  proposed  acquisition  of  McCaw, 
the  Department  has  agreed  that  AT&T 
should  have  the  right  to  market  a 
“calling  party  pays”  cellular  service. 
AT&T/McCaw  Decree,  §IV.F.2,  and 
competition  will  be  serv'ed  if  the  BOCs 
can  offer  a  similar  service.^® 

c.  Entities  Bound  by  the  Waiver. 

Unlike  the  BOCs’  proposed  order,  the 
Department’s  proposed  order  applies  to 
any  entity  that  is  a  “BOC”  within  the 
meaning  of  the  Decree.  The  Department 
does  not  proposed  to  redefine  “BOC” 
for  the  purposes  of  this  order. 

d.  Equal  Access  plans.  The  i 

Department  concurs  in  the  BOC’s 
proposal  that  they  provide  equal  access 
plans,  but  Section  Vni(L)(4)(b)  of  the 
Department’s  proposed  order  specifies 
the  matters  that  those  plans  should 
describe: 

Each  BOCs  compliance  plans  shall  include 
a  plan  for  implementing  equal  access  on  a 
nondiscriminatMy  basis  in  the  context  where 
the  BOC  access  provider  is  also  a  competing 
interexchange  carrier.  These  plans  shall 
include  detailed  procedures  for 
implementing  equal  access  from  any  Wireless 
Exdiange  System  where  a  BOC  acquires  a 
controlling  interest  after  the  effective  date  of 
this  Section  Vill(L).  procedures  for 
identifying  to  new  Wireless  Exchange  Service 
customers  their  choices  for  interexchange 
services,  the  terms  and  conditions  whereby 
unaffiliated  interexchange  carriers  will  be 
offered  the  opportunity  to  interconnect  at  any 
BOC  Wireless  Exchange  Systems  MTSO,  the 
procedures  for  disseminating  to 
interexchange  carriers  any  planned  changes 
in  network  services  or  plans  for 
implementing  new  services  that  may  affect 
such  carriers  services,  procedures  for 
assuring  that  any  personnel  of  a  BOC 
Wireless  Exchange  Carrier  that  is  involved  in 


♦"This  service  which  would  be  offered  to 
subscribers  of  Wireless  Exchange  Carriers  would 
permit  use  of  a  number  that  the  subscriber  could 
give  out  that  would  permit  callers  that  were  willing 
to  pay  charges  for  wireless  services  to  reach  the 
subju^ber  through  the  wireless  terminal.  It  is  the 
Department's  understanding  that  the  availability  of 
this  service  may  be  important  to  the  continued 
rapid  growth  of  the  wireless  industry  and  that  the 
feasibility  of  this  offering  is  likely  to  depend  on 
whether  the  caller  will  know  in  advance  what  the 
cliarges  for  the  call  wrill  be.  Thus,  it  is  contemplated 
that  for  this  service  to  be  successful,  carriers  may 
need  to  average  airtime  and  toll  charges  so  that  a 
flat  per-mlnute  rate  may  be  associated  with  the 
service.  Thus,  an  exception  to  the  requirement  that 
separate  charges  for  wireless  access  and 
interexchange  services  Is  appropriate  in  this 
instance. 


the  marketing  of  interexchange  services  shall 
not  have  access  to  proprietary  information  of 
other  interexchange  carriers,  including  but 
not  limited  to  network  interconnection 
arrangements  and  lists  of  interexchange 
carrier  customers  or  their  usage  statistics;  a 
plan  for  the  separation  of  the  personnel  that 
market  interexchange  services  from  the 
personnel  that  administer  presubscription;  a 
plan  for  implementing  Calling  Party  Pays 
service  if  the  BCXH  wishes  to  offer  such  a 
service;  a  plan  describing  its  procedures  to 
assure  compliance  with  Section  Vl!l(L)(2)(e) 
of  this  Deciw  (including  a  plan  for  providing 
nondiscriminatory  access  to  IS— 41  or  similar 
databases  for  all  carriers);  and  a  plan  for 
implementing  CDPD  service. 

The  effect  of  these  sections  is  to  make 
clear  what  matters  the  equal  access 
plans  should  discuss,  and  that  there  is 
no  authority  to  provide  interexchange 
services  in  the  absence  of  an  effective 
plan.  A  plan  is  only  effective  if  not 
disapproved  by  the  Department.  The 
requirement  to  submit  plans  and  the 
Department's  responsibility  to  review 
them — and  the  Department’s  right  to 
reject  inadequate  plans — should  relieve 
the  Court  of  the  need  to  administer  the 
minutiae  of  equal  access,  and  should 
provide  the  BOCs  sufficient  flexibility 
in  the  offering  of  services,  without  the 
need  to  return  to  the  Court  for 
ministerial  matters.  Interested  parties 
will  have  an  opportunity  to  review  the 
equal  access  plans  and  to  alert  the 
Department  to  deficiencies  they 
perceive. 

2.  The  Resale  Will  Eliminate  Most 
Risks  of  Discriminatory  Interconnection. 

The  Department  proposes  that  the 
BOCs’  authority  to  provide 
interexchange  services  be  limited  to  the 
resale  of  switched  interexchange 
services  provided  by  others.  The 
Department  has  also  indicated  that  its 
current  view  is  that  the  BOCs  should 
purchase  no  more  than  45  percent  of 
their  interexchange  needs  from  single 
source. 

The  BOCs  tell  the  Court,  as  they  told 
the  Department  in  seeking  the 
Department’s  support,  that  “as  a 
practical  matter,  *  *  *  it  is  likely  that 
the  BOCs  will  mostly  act  as  resellers  of 
switched  services  in  this  context.”  (BOC 
Mem.  16)  Nonetheless,  the  BfXls  seek 
the  authority  to  build  and  use 
interexchange  facilities.  The  Department 
believes  that  limiting  the  BOCs  to 
switched  resale  will  substantially 
reduce  the  dangers  of  discrimination, 
and  proposed  that  limitations  on  that 
basis. 

By  limiting  the  BOCs  to  reselling 
switched  interexchange  services,  the 
BOCs  will  not  be  able  to  construct  or 
operate  facilities,  and  therefore  they  will 
be  unable  to  give  their  own  facilities 
favorable  treatment.  Since  they  will  be 


reselling  other  carriers’  services,  any 
discrimination  aimed  at  favoring  the 
BOC’s  service  would  be  readily 
apparent  at  least  to  the  carriers  whose 
services  the  BOC  was  reselling.  The 
benefits  of  that  discrimination  would 
flow  to  that  carrier  for  all  of  its  traffic, 
and  that  carrier  would  be  competing 
with  the  BOC.  Therefore,  the  risks  of 
discrimination  are  here  accompanied  by 
a  proportionately  smaller  benefit, 
reducing  the  likelihood  of  that 
discrimination.  These  dangers  are 
further  reduced  by  the  requirement  that 
the  BOC  obtain  not  more  than  45 
percent  of  any  system’s  interexchange 
services  from  any  one  provider,  thereby 
requiring  the  BOC  to  use  three  carriers 
and  leaving  less  opportunity  for  the 
BOC  to  discriminate  against  other 
carriers,  and  likewise  increasing  the 
difficulty  of  collusive  behavior.^" 

3.  Marketing  and  Unbundling 
Requirements  Are  Necessary  To  Ensure 
that  Presubscription  Provides  a  Genuine 
Opportunity  for  Competing 
Interexchange  Carriers. 

Meaningful  equal  access  is  premised 
on  the  idea  that  procedures  can  be  put 
in  place  to  provide  competing 
interexchange  carriers  a  reasonable 
opportunity  to  complete  for  customers’ 
business.  Merely  requiring  the  BOC  to 
offer  presubscription  seems  insufficient, 
if  the  BOC  can  bundle  cellular  and 
interexchange  services  together  in 
blended,  single-price  offerings  that  do 
not  permit  customers  the  opportunity  to 
compare  the  BOC's  offerings  with  its 
competitiors’;  if  the  BOC  can  market  its 
interexchange  service  together  with  its 
cellular  service,  while  requiring  the 
customer  to  make  separate  inquiries  to 
discover  the  availability  of  comp)eting 
carriers;  or  if  the  BOC  can  provide  a 
combined  bill  for  its  cellular  and  long 
distance  service,  while  requiring  its 
competitors’  customers  to  receive  and 
pay  two  separate  bills. 

■The  Department’s  proposed  order 
prevents  these  measures,  and  thus 
prevents  the  BOC  from  marketing  or 


’“'The  BOCs  have  objected  to  this  requirement  as 
preventing  them  from  obtaining  the  bulk  discounts 
on  long  distance  serviqps  that  would  make  it 
possible  for  them  to  resell  interexchange  services. 
(BOC  Mem.  17)  However,  the  BOCs  have  not 
provided  any  evidence  that  the  anticipated  volumes 
will  not  entitle  them  to  substantial  discounts  under 
currently  Tiled  tariffs,  at  reasonable  volume 
predictions.  The  Department  has  requested  further 
information  from  the  BOCs  on  this  subject. 

Although  the  BOCs  argue  that  the  45  percent 
“condition  would  prevent  the  BOCs  bom  putting 
price  pressure  on  any”  interexchange  carrier  (BOC 
Mem.  17),  the  Supreme  Court's  recent  holding  that 
all  interexchange  carriers  must  Gle  tarifts,  MCI 
Telecommunications  Corp.  v.  American  Telephone 
&  Tel.  Co.,  114  S.  D.  2223  (1994),  limits  the  concern 
that  the  BOCs  would  be  unable  to  take  advantage 
of  tariffed  bulk  discounts. 
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offering  services  that  its  interexchange 
competitors  cannot  match  by  reason  of 
the  BOC’s  control  of  the  duopoly 
cellular  exchange.  To  the  extent  the 
BOC  designs  service  offerings  that  are 
attractive  to  customers,  and  successfully 
markets  them,  the  B(X^  will  prop)erly 
obtain  business.  But  their  interexchange 
competitors  will  likewise  be  able  to 
make  offerings  that  might  be  attractive 
to  customers,  on  the  same  basis  as  the 
BOCscan. 

The  specific  restrictions,  which  are 
set  forth  in  Section  VIII(L){3)(f)  and  (g) 
of  the  Department’s  proposed  order, 
require  a  separation  of  the  persons 
responsiide  for  administering 
presubscription  (referred  to  as  the 
“wireless  exchange  sales  force’’)  from 
persons  who  market  the  BOC’s 
interexchange  services  (the  “long 
distance  salm  force”).  However  sold,  the 
BOCs  would  be  required  to  state 
separately  the  prices  for  cellular  service 
and  long  distance  serv'ice,  and  would 
not  be  permitted  to  offer  blended  or 
bundled  service  offerings.  Proposed 
Order,  §  VIIl(LK3XaK5).  Nothing  would 
prohibit  them  from  making  claims  in 
marketing  or  advertising  that  either  their 
cellular  service  or  their  long  distance 
service  is  more  favorably  priced  than 
their  ccmipetitors’.  If  a  BOC  provides  its 
customers  with  a  single  bill  for  cellular 
and  interexchmige  service,  it  would  be 
required  to  permit  similar  billing 
arrangements  by  its  kxig  distance 
competitors.  Proposed  Order, 
§Vin(LK3)(b). 

The  Deportment  w'ouid  not  seek  to 
preclude  the  BOCs  from  marketing  the 
long  distance  services  it  believes  tliey 
should  be  allowed  to  provide,  and 
believes  that  the  long  distance  sales 
force  should  be  p>ermitted  to  sell  cellular 
service  as  welL  However,  this  sales 
force  should  not  be  given  any 
advantages  not  also  given  to  the  BOCs 
intm^xdbange  competitors:  It  should 
receive  any  cellular  customer  lists  at  the 
same  time  and  imder  the  same  terms  as 
the  BOCs*  competitors,  and  should  imt 
receive  any  additfonai  information 
^xmt  those  customers  (eg.  their  cellular 
telephone  numbers,  their  usage 
patterns)  imless  the  same  information  is 
provided  to  competing  interexchange 
carriers.^*  The  distance  sales  force 
is  also  required  to  advise  customers  that 
they  have  a  right  to  choose 


*’  Those  carriers  wowld  be  restricted  in  their  rise 
oi  tihal  iflfacnMiioa  to  tiie  marketing  of 
interexchange  carvioM:  tatMexchange  carriers 
affiliated  with  wifeless  cacrisrs  would  not  be  able 
to  use  this  confidential  information  to  market 
wireless  senrices.  The  taigest  interexchange  carrier. 
ATftT,  is  safaect  to  the  same  separation  and 
marketing  raatrictioos.  AT&T/McCaw  Decree. 
Section  IV.C. 


interexchange  carriers.  Proposed  Order, 
§VIII(LK3)(gK3). 

The  “wireless  exchange  sales  force,’’ 
the  group  responsible  (ot  administering 
presubst^pUon,  includes  salespersons 
in  retail  stores  and  those  who  receive 
inquiries.  Those  salespersons,  like 
persons  selling  BOC  cellular  service 
today,  would  be  required  to  provide  the 
customer  with  a  baUot  to  select  an 
interexchmige  carrier,  and  would  not  be 
allowed  to  sell  long  distance  service  or 
advocate  that  the  customer  purchase 
BOC  long  distance  service.  Proposed 
Order.  §VII(L)(3){f). 

The  Departm«it  does  not  agree  with 
the  BOCs  that  these  restrictions  are 
“unduly  restrictive.”  (BOC  Mem.  18) 
Rather,  these  marketing  and  billing 
restrictions  are  necessary  to  allow  the 
BOCs  to  market  their  interexchange 
services  while  providing  their 
competitors  with  the  opportunity  to 
compete  on  equal  terms,  thereby 
providing  consumers  with  a  meaningful 
opportunity  to  make  an  informed 
choice.  By  comparison,  the  BOC 
proposed  order  and  equal  access  plan 
are  silent  (or  at  best  ambiguous)  as  to 
whether  bundled  service  offerings  are 
permitted,  mid  whether  competing 
interexchange  carriers  will  be  piermitted 
to  create  their  own  bundles.®^  The 
Department's  proposal  requires 
unbundled  offers,  and  requires  the 
BOCs  to  provide  their  long  distance 
competitors  with  customer  lists  at  the 
same  time  as  that  information  is 
provided  to  their  long  distance  sales 
force.  Under  these  arrangements. 


S'^The  BOC  order  does  require  that  exchange 
access  and  exchange  services  of  such  access  be 
provided  to  interexcbange  carriers  “on  an  ' 
unbundled  basis,  that  is  equal  in  type,  quality  and 
price  to  that  provided  to  any  interexchange  service 
provided  by  the  Bell  company  or  an  affiliate 
thereof.**  BOC  Proposed  Ordw  §I.4,p.3.  If  there 
were  separations  between  the  cellulv  and  long 
distance  sales  operations,  this  language  presumably 
would  prohibit  the  BOC  from  “selling”  cellular 
service  to  an  affiliated  packager  at  lower  prices  than 
offered  to  cmapeting  interexchange  carriers,  and  the 
BOC  could  not  bun^  cellular  and  long  distance 
services  in  combinations  that  other  interexchange 
carriers  could  not  match.  However,  in  the  absence 
of  each  separations,  it  is  nncdear  whether  the  BOCs' 
proposed  (Hder  vrouid  in  fact  prevent 
discriminatory  bundling,  and  it  would  be  difficult 
for  the  Department  to  determine,  in  attempting  to 
enforce  the  conditions  to  this  waiver  order,  whether 
the  BOC  had  discriminated.  The  Department’s 
proposed  order  makes  these  discriminations  clearly 
prohibited  and  more  easily  detected. 

■^^The  BOC  equal  access  plan  provides  that  a  Bell 
cellular  affiliate  “inay  use  customer  names, 
addresses  and  mobile  numbers  to  market  its  own 
interexcbange  operMions  only  if  it  provides  that 
information  on  the  same  terms  and  conditions  to 
unaffiliated**  interexchange  carriers.  (BOC  Model 
Equal  Access  Plan,  p.  4)  However,  absent  separation 
between  the  cellular  and  long  distance  sales  forces, 
there  can  be  no  genuiae  assurance  that  the  BOC  will 
in  fact  not  receive  these  customer  names  before  its 
competitors  do,  and  little  opportunity  to  enforce 
this  requirement. 


carriers  that  do  not  control  cellular 
exchanges,  and  cannot  themselves 
provide  both  celhilar  and  long  distance 
service,  nonetheless  have  an 
opportunity  to  market  long  distance 
services  to  BOC  cdlluler  customers. 

C  Appropriate  Safeguards  Are  Also 
Required  To  Prevent  Abuse  of  the 
Landline  Exchange. 

It  is  also  true,  as  AT&T  has  stressed, 
that  the  possibiUty  exists  that  the  BOCs 
could  vise  theif  cantnri  of  the  local 
exchange  to  discriminate  against 
competing  interchange  carriers,  who 
rely  on  the  local  exchange  for  their 
access  to  both  the  wiieli^  and 
nonwireline  cellular  exchanges.  Cellular 
exchanges  likewise  relies  on  the  local 
exchange  for  interconnection  to  local 
exchange  customers,  for  access  to 
interexdiange  carriers,  and  often  for 
transport  between  cellular  switches  and 
cell  sites  within  the  cellular  network. 

While  the  dangers  discrimination 
in  these  local  landline  exchange 
facilities  is  present,  that  danger  can  be 
constrained  by  infonctioa.  The 
Department’s  pn^MJsed  order 
specifically  enjoins  discrimination  by 
the  local  exchai^.  directed  mther  at 
competing  wirel^  providers  or  at 
competing  interexchange  providers. 
Proposed  Order,  §  Vin(LH3Ma)  (1).  (2).  In 
addition.  Section  VIlI(L)(l)(c)  and 
VIII(L)(2)  make  clear  that  the  authority 
to  provide  interexchange  services  is 
limited  to  the  BOC’s  Wireless  Exchange 
Service,  which  must  be  physically  and 
structurally  separate  from  its  local 
telephone  operations.  The  long  distance 
sales  force  in  particular  must  be  a 
distinct  sales  force,  with  separate 
managers,  from  any  sales  force  that  sells 
products  or  services  of  any  local 
telephone  company.  Proposed  Order, 

§Vin(L)(3KgXl). 

These  requirements  are  sufficient  to 
prevent  discrimination  in  this  narrow 
circumstance.  Not  only  would  such 
discrimination  be  prohibited  explicitly, 
and  subject  to  dvil  fine  and  loss  of  the 
authority  to  provide  wireless 
interexchange  services.  Proposed  Order, 
§  Vin(LK5),  but  it  would  alw  be  quite 
difficult  to  accomplish  effectively, 
under  the  restricticm  that  the  BO^  be 
limited  to  reseUing  other  carriers’ 
switdied  interexcbange  services.  'The 
resale  requirement  reduces  the  ri^  of 
discrirainatioa  in  the  local  exchange, 
possibly  even  more  than  in  the  cellular 
switch.  The  BOCs  will  be  sending  their 
own  long  distance  traffic  over  several 
carriers’  fedlities,  which  are  also 
handling  traffic  originating  in  the  local 
exchange  (for  which  the  BOCs  may  not 
compete).  In  addition,  the  BOCs  will  be 
sending  their  interexcbange  calls  to 
interexcbange  carriers  that  will 
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presumably  also  be  serving  their  own 
customers  that  are  subscribers  of  the 
BOC  wireless  service.  If  the  quality  of 
transmission,  for  example,  was 
significantly  better  for  the  BOC’s 
customers,  it  would  be  readily  apparent 
to  the  interexchange  carrier.  In  fact,  any 
effort  by  the  BOC  to  decade  the 
transmission  of  competitors’  traffic 
might  well  result  in  adversely  affecting 
its  own  interexchange  customers. 
Moreover,  since  there  are  two  cellular 
providers  in  each  market,  a  BOC 
considering  a  strategy  of  degrading 
competitors’  interexchange  connections 
might  be  concerned  that  customers 
would  not  associate  their  service 
problems  with  the  interexchange 
service,  and  thus  might  switch  cellular 
carriers. 

It  is  also  significant  that  the  direct 
connection  option  exists  for 
interexchange  carriers  deciding  to 
obtain  exchange  access  to  their  wireless 
customers  without  routing  their  calls 
through  the  LEC’s  switched  network. 

The  existence  of  this  possibility  could 
well  deter  discriminatory  behavior  out 
of  concern  that  to  do  so  would  risk  loss 
of  access  charge  revenues.  The  benefits 
of  discrimination  in  these  circumstances 
are  slight,  and  the  risks  of  detection  may 
be  more  substantial. 

D.  Provisions  for  Incidental  Relief 
from  the  Decree’s  Equal  Access 
Requirements. 

The  BOC’s  motion  also  seeks  some 
incidental  relief  from  the  Decree’s  equal 
access  requirements  in  connection  with 
their  paging  and  radiolocation 
businesses,  and  in  connection  with 
certain  aspects  of  their  cellular 
businesses.  Subject  to  some  minor 
clarification,  the  Department  believes 
that  these  modifications  (which  AT&T 
has  not  previously  opposed)  are  in  the 
public  interest. 

Section  VIII(L)(2)  of  the  Department’s 
proposed  order,  which  parallels  Section 
il(a)  of  the  BOCs’  proposed  order,  states 
that  the  Decree’s  equal  access  and 
nondiscrimination  requirements  shall 
not  apply  to  paging  (with 
acknowledgement)  or  radiolocation. 
These  are  substantially  competitive 
businesses,  without  the  market  power  of 
cellular,  and  the  Court  has  already 
granted  generic  interexchange  relief  for 
one-way  paging.*^  The  equal  access 
relief  confirmed  here  was  implicit  in 
that  paging  order,  but  this  order 
confirms  that  a  BOC  paging  affiliate  may 
combine  interexchange  services 
necessary  to  provide  paging  with  the 


Memorandum  and  Order,  United  States  v. 
Western  Elec.  Co.  (D.D.C  Feb.  16, 1989).  Paging 
with  acknowledgement  does  not  seem  to  be  any 
more  likely  to  pose  competitive  risks  than  one-way 
paging. 


paging  services  itself,  and  need  not 
hand  off  interexchange  links  within  the 
paging  network  to  other  carriers.  The 
department’s  proposed  order  confirms 
that  this  relief  does  not  relive  BCX)  local 
exchanges  of  their  equal  access  and 
nondiscrimination  obligations  towards 
unaffiliated  paging  companies;  and  that 
it  does  not  implicitly  grant  the  BOCs’ 
motion  for  a  waiver  for  800  access  to 
paging,  which  is  now  pending  with  the 
Court  (and  which  the  Department 
supports).  (U.S.  Mem.,  Feb.  1, 1993) 

Section  VIII(L)(2)(e)  of  the 
Department’s  proposed  order,  which 
parallels  Section  11(b)  of  the  BOCs’ 
proposed  order,  provides  that  BOC 
cellular  systems  can  transmit  IS-41  and 
comparable  administrative  messages  on 
a  non-equal  access  basis,  so  long  as  they 
do  not  discriminate  in  favor  of  their 
own  interexchange  carrier  in  doing  so. 
IS— 41  is  an  industry  standard  that 
permits  cellular  systems  to  signal  each 
other  in  order  to,  among  other  things, 
locate  roaming  subscribers  and 
determine  whether  their  cellular  phones 
are  available  to  receive  calls.  Only  if  the 
signaling  messages  indicate  that  the  call 
can  be  completed  is  a  voice  path 
established  to  complete  the  call.  The 
proposed  order  will  permit  the  BOC 
cellular  systems  to  use  IS-41  to  locate 
their  subscribers:  they  will  then  be 
required  to  turn  over  the  call  to  the 
customers’s  PIC  (which  could  be  the 
BOC  or  an  unaffiliated  carrier)  to 
complete  the  call. 

Section  VIII(L)(2)(3)  of  the 
Department’s  proposed  order  permits 
the  BOCs  to  resell  other  cellular  carriers’ 
cellular  services,  whether  or  not  those 
other  carriers  provide  equal  access. 
Today  the  BOC  can  resell  other  BOCs’ 
cellular  services,  but  not  the  services  of 
cellular  carriers  that  bundle  cellular  and 
interexchange  services.  This  relief  will 
permit  the  BOCs  to  resell  the  services  of 
non-BOC  cellular  carriers,  and  thereby 
attempt  to  provide  greater  regional  or 
national  coverage,  in  competition  with 
other  providers  who  may  seek  to  offer 
national  presence  (such  as  AT&T),  This 
section  also  addresses  the  situation  in 
which  the  customer  of  a  non-equal 
access  cellular  system  roams  into  the 
BOC  cellular  system.  If  that  customer 
does  not  have  a  PIC,  the  BOC  may 
complete  that  customer’s  long  distance 
calls  by  using  the  BOC’s  long  distance 
services.*® 

The  proposed  modification,  section 
VIII(L)(2)(f),  would  permit  the  BOCs  to 
provide  interexchange 


'‘‘This  section  also  p>ermits  the  BOCs  to  handle 
these  default  calls  where  the  roaming  customer  has 
selected  an  interexchange  carrier  that  does  not  serve 
the  BOC  system. 


telecommunications  services  in 
connection  with  the  offering  of  Cellular 
Digital  packet  Data  Service  (“CDPD”). 
Although  not  specifically  requested  by 
the  BOCs,  the  department  is  including 
this  service  in  its  Proptosed  Order  in 
view  of  the  fact  that  a  similar  provision 
was  included  in  the  Final  Judgment 
proposed  in  connection  with  AT&T’s 
acquisition  of  McCaw.  AT&T/McCaw 
Decree,  §  IV.H,  see  id.  §  II.F.  This 
provision  would  allow  interexchange 
transport  of  packetized  data  from  the 
cell  sites  to  centralized  points  before  it 
is  routed  through  a  switching  or  routing 
device  that  is  capable  of  handing  it  off 
onto  separate  facilities  specified  by  the 
customer.  At  this  centralized  point  the 
modification  specifies  that  the  CDPD 
provider  will  hand  the  message  off  to  (or 
receive  a  message  from)  an  Internet 
Node  within  the  same  exchange  area,  or 
transfer  it  to  a  private  network  facility 
or  interexchange  carrier  specified  by  the 
customer.  Interexchange  facilities  used 
by  a  BOC  to  transport  the  messages  to 
and  from  the  centralized  points  must  be 
obtained  from  an  unaffiliated 
interexchange  carrier  and  the  BOCs  are 
not  authorized  to  provide  the 
interexchange  carrier  service  of 
transporting  the  messages  from  the 
centralized  points.  The  procedures  for 
specifying  the  selection  of  the  customer 
interexchange  carrier  for  CDPD  must  be 
specified  in  the  BOC’s  compliance  plans 
before  they  may  implement  this 
provision.  The  Department’s 
recommendation  for  this  provision  is 
based  on  our  understanding  that  it  will 
significantly  facilitate  the  early 
provision  of  this  important  service 
especially  in  area  of  relatively  low 
demand. 

These  provisions  give  the  BOCs  the 
ability  to  offer  and  provide  cellular 
services  in  a  reasonably  efficient 
manner,  without  seriously  impairing  the 
objectives  of  the  decree’s  equal  access 
provisions.  None  of  these  modifications 
will  prevent  a  cellular  customer  from 
obtaining  interexchange  services  from 
the  carrier  of  their  choice;  these 
provisions  will  only  permit  the  BOCs  to 
offer  cellular  services  to  more  customers 
more  efficiently. 

III.  The  Court  Should  Defer 
Consideration  of  the  BOC’s  Request  for 
Generic  Modification  of  Cellular 
Exchange  Areas 

The  BOCs  also  seek  relief  expanding 
the  areas  in  which  they  are  permitted  to 
offer  local  service  to  Major  Trading 
Areas  defined  by  Rand  McNally,  plus 
existing  cellular  service  areas  as  they 
have  bwn  expanded  by  the  Court  in  49 
cellular  waiver  orders,  plus  adjacent 
Rural  Service  Areas  (“RSAs”).  As  a 
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result,  several  of  the  calling  areas  that 
would  be  created  by  the  BOCs’  waiver 
are  substantially  larger  even  than 
MTAr.*» 

Enlarging  local  calling  scopes  moves 
traffic  from  the  interexchange  market, 
which  is  at  least  somewhat  competitive, 
to  the  celluar  market,  which  in  the 
Elepartmeot’s  view  is  less  competitive. 

By  AT&T’s  estimate,  fully  25  percent  of 
all  interexcbange  trafCc  is  within 
MTAs.*'  Thus,  the  proposed  relief  could 
move  as  mudi  as  2^  percent  of  cellular- 
originated  long  distance  traffic  from 
more  competitive  interexchange  markets 
to  less  competitive  cellular  markets. 

Recognizing  the  consequences  of 
expanding  lo^  calling  areas,  the  Court 
has  held  that  it  would  only  do  so  upon 
a  showing  of  “community  of  interest,” 
so  that  the  Court  could  be  satisfied  that 
“the  public  benefits  accruing  from  slight 
departures  from  the  strict  LATA 
boundaries  to  accommodate  motorists 
with  cellular  phones  were  so  substantial 
that  they  outwei^ed,  on  this  limited 
basis,  the  dangers  to  fair 
competition.”  5®  Traffic  patterns  and 
“metropolitan  complexes”  have  been 
the  Court’s  primary  guideposts  in 
making  these  exceptions,  as  the  BOCs 
acknowledge.  (BOC  Mem.  41) 

The  BOCs  had  23  waivers  pending  at 
the  end  of  1991,  when  they  agreed  to 
hold  those  waivers  in  abeyance  pending 
their  pursuit  of  this  generic  wireless 
waiver.  Many  of  these  waivers,  such  as 
BellSouth ’s  waiver  for  all  of  the  State  of 
Florida, cannot  be  justified  by 


^For  •xample,  see  the  following  niaps  attached 
to  the  Affidavit  of  Peter  A.  Morrison  (June  IS, 

1994),  submitted  by  the  BOCs:  QaaonaAi- 
Columbos-Dayton.  £1  Paso.  Knoxville.  Clarksville. 
Oklaboou  City,  Phoenix.  I^Ktland.  Salt  Lake  City. 
Tulsa.  Wichita.  All  hough  the  BOCs'  memoiandum 
makes  no  mention  of  the  fact  that  they  seek  relief 
that  is  broader  than  MTAs,  that  is  the  effect  of  their 
proposed  order's  provision  that,  “where  a  LATA  or 
.integrated  service  aree  authorized  by  a  prior  waiver 
ove^pe  two  or  more  mafor  trading  areas,  the  major 
trading  area  in  which  the  largest  portion  of  the 
LATA  or  integrated  service  vaa  Uls  (as  determined 
by  geographic  area)  shall  be  deemed  to  imilude  the 
entire  LATA  or  integrated  service  territory.''  BOC 
Proposed  Order,  p.  S. 

AT&T's  Supplemental  Opposition  to  RBOCs' 
Motion  to  Exempt  Wireless  Service  from  Section  □ 
of  the  Decree,  p.  17  (Oct.  25, 1993).  This  25  percent 
estimate  would  be  reduced  in  light  of  existing 
cellular  waivers,  which  have  expanded  the  BOCs* 
coverage  areas.  See  BOC  Mem.  44  (“the  switch  to 
MTAs  would  oot  involve  a  very  large  expansion  “). 
To  the  exteM  that  current  coverage  areas  approach 
MTAs  in  size.  Use  traffic  would  to  “duopolized.'' 
but  there  is  likewise  less  need  for  relief. 

^‘Triennial  Review.  fi73  F.  Supp.  at  552,  quoted. 
United  States  v.  Western  Elec.  Co.,  1990-2  Trade 
Cas.  169,177,  at  64.455  p.D.C  1990). 

*8  Motion  of  BellSouth  Corporation  for  a  Waiver 
of  Section  n(D)  of  the  Modification  of  Final 
ludgment  to  Allow  BellSouth  Corporation  To 
Provide  Integrated  MultiLATA  Cellular  Service, 
May  9. 1991.  BellSouth  made  virtually  no  attempt 
to  show  a  community  of  interest  for  tto  State  of 


referenco  to  traffic  patterns  or 
metropolitan  complexes  except  in  the 
most  attenuated  fashion.  Rather,  MTAs 
reflect  patterns  of  commercial  activity 
(BOC  Mem.  43),  not  the  patterns  of 
personal  movement  on  which  the  Court 
has  relied.  While  “patterns  of  traffic” 
may  exist  among  any  two  cities  chosen 
at  random  (in  tlmt  someone  probably 
went  between  them  once),  MTAs  do  not 
purport  to  represent  areas  within  which 
people  move  on  a  daily  basis.®® 

It  is  also  suggested  that  the  PCC’s 
decision  to  license  some  PCS  spectrum 
blocks  using  MTAs  indicates  that  MTAs 
are  appropriate  local  calling  areas.  (BOC 
Mem.  43—44)  The  FCC  has  also 
“embraced”  Basic  Trading  Areas,  which 
are  substantially  smaller  than  LATAs. 
FX:C  PCS  Order  1 76,  at  7733.  None  of 
these  determinations  of  the  appropriate 
size  of  radio  licenses — the  context  in 
which  the  Commission  considered 
MTAs  as  providing  "economies  of  scale 
and  scope  necessary  to  promote  the 
development  of  low  cost  PCS 
equipment”  (BOC  Mem.  44,  quoting 
FCC  PCS  Order  1 75,  at  7733)— reflects 
a  determination  by  the  Commission  of 
the  appropriate  local  calling  ares  for 
cellular  systems  providing  equal  access. 

That  issue  will  be  taken  up  if  the 
Commission  decides  to  impose  equal 
access  on  cellular  or  other  wireless 
carriers,  an  issue  now  open  for  comment 
before  it  The  United  States  proposes 
that  the  Court  defer  redefining  cellular 
local  calling  areas  until  the  Commission 
has  acted;  the  BOCs,  having  argued  that 
the  Commission’s  “embrace”  of  MTAs 
in  another  context  is  determinative, 
resist  allowing  the  expert  agency  to 
attempt  to  address  this  issue. 

It  would  not  be  sensible  for  the  Court 
and  the  Department  to  embark  on  this 


Florida.  Rather,  BellSouth  relied  principally  on 
arguments  tbat  hs  cellular  service  faces 
competition.  Tto  only  evidence  of  community  of 
interest  for  the  State  (A  Florida  that  BellSouth  offers 
is  that  the  Department  of  Transportation  has 
observed  that  a  certain  number  of  vehicles  crossed 
LATA  boundaries  on  a  particular  day.  The  fact  that 
vehicles  left  tto  Tampa  LATA  on  a  particular  day 
provides  no  support  for  the  proposition  that 
"subscrfoers  will  ivant  and  exp^  to  to  in 
commuaication  with  mobile  units  in  this  traffic 
which  regularly  crosses  from  one  LATA  to 
another."  Mobile  Services  Decision.  578  F.  Supp.  at 
648.  much  less  that  people  drive  from  Tampa  to 
Miami  as  regularly  as  they  drive  bom  New  York 
City  to  northern  New  Jersey.  See  also  Southwestern 
Bell’s  Response  to  Comments  (March  1, 1990) 
("there  is  no  requirement  in  Section  VOl  (c)  that  a 
BOC  must  make  a  showing  that  a  "community  of 
interest”  exists  before  tto  Court  can  grant  a 
MultiLATA  cellular  waiw"). 

8"Thus.  for  example,  the  Los  Angeles  MTA 
includes  Las  Vegas:  the  New  York  City  MTA 
includes  Burlington.  Vermont;  the  San  Francisco 
MTA  includes  Reno.  Nevada;  and  the  Spokane, 
Washington,  MTA  includes  Billings.  Montana — a 
distance  of  nearly  1.000  miles  (according  to  Rand 
McNally). 


mapmaking  project  again,  at  the  same 
time  as  the  Commission  is  considering 
the  issue.  The  result  could  be  that, 
instead  of  the  one  cellular  calling  area 
map  now  devised  by  the  Court,  there 
could  be  three  maps:  The  old  adjusted 
LATA  map,  the  new  map  drawn  by  the 
Court  (whether  MTAs  or  something 
else),  and  a  different  map  develop^  by 
the  FCC. 

It  seems  more  sensible  for  the  FCC  to 
act  first.  If  the  Commission  adopts  equal 
access,  and  draws  a  map,  then  the  Court 
can  determine  whether  that  map 
addresses  the  needs  of  the  Decree  and. 
if  so.  conform  the  Decree’s  cellular 
LATAs  to  the  FOC’s  decisitm.  If  the  FCC 
determines  not  to  impose  equal  access, 
then  the  Court  can  revisit  this  issue — 
and  the  BOCs  can  attempt  to  make  a 
more  persuasive  case,  or  seek  a  more 
reasonable  alternative.  In  the 
meanwhile,  the  Department  will 
consider  the  pending  cellular  geography 
waivers,  which  had  bera  deferred,  to  be 
ripe  for  decision,  and  will  advise  the 
BOCs  shortly  whether  it  will  support  or 
oppose  specific  waivers. 

Conclusion 

For  the  foregoing  reasons,  the  Court 
should  deny  the  motions  of  BellSouth 
and  Southwestern  Bell  for  complete 
removal  of  the  equal  access  and 
provisions  of  the  Decree  as  applied  to 
wireless  businesses;  and  should  grant 
the  motion  of  the  Bell  Qxnpanies  for  a 
waiver  of  the  interexchange  restriction 
subject  to  the  terms  and  conditions  set 
forth  in  the  accompanying  proposed 
order. 

July  25. 1994. 
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Re:  United  States  v.  Western  Electric  Co.,  et 
al.,  Bell  Companies’  Request  for  a 
Generic  Wireless  Waiver 

Dear  Mr.  Kellogg:  The  Department  has 
concluded  its  investigation  and  analysis  of 
the  Bell  Companies’  request,  submitted  as 
modified  on  November  12, 1993,  for  a  waiver 
of  the  interexchange  line  of  business 
restriction  of  Section  11(D)(1)  of  the 
Modification  of  Final  Judgment  (“MFJ”)  as 
applied  to  their  “wireless”  businesses,  and 
other  relief  (the  "Generic  Wireless  Waiver”). 
The  Bell  Companies  ("BOCs”)  may  proceed 
to  file  their  motion  for  that  waiver  with  the 
Court. 

The  Department  intends  to  support  the 
Generic  Wireless  Waiver,  as  proposed  in  the 
Bell  Companies’  submissions  of  September 
24  and  November  12, 1993,  only  to  the  extent 
stated  in  this  letter.  The  Department  reserves 
its  right  and  responsibility  to  modify  its 
position  if  it  appears  to  the  Department,  in  . 
light  of  comments  of  interested  persons, 
further  investigation  or  subsequent 
developments,  that  a  change  of  position  is 
appropriate.  The  discussion  herein  follows 
the  form  of  the  BOCs’  proposed  order  of 
September  24, 1993,  as  modified  by  your 
letter  of  November  12, 1993. 

I.  Interexchange  Services,  the  Department 
intends  to  support  the  BOCs’  request  for  a 
waiver  of  the  interexchange  prohibition, 
subject  to  the  conditions  stated  in  the 
proposed  order  and  model  equal  access  plan, 
on  the  following  conditions: 

a.  That  the  authority  to  provide 
interexchange  services  is  limited  to  the 
provision  by  resale  of  switched 
interexchange  services.  Our  current  views  is 
that  not  more  than  forty-five  percent  of  any 
BOC  cellular  system’s  resold  interexchange 
service  should  be  purchased  from  any  one 
interexchange  carrier. 

b.  That  the  conditions  on  the  proposed 
waiver  apply  to  any  entity  that  is  a  BOC 
within  the  meaning  of  the  MFJ.’ 

c.  That  the  scope  of  the  authority  to 
provide  interexchange  services  is  restricted 
to 

(1)  Telecommunications  originating  in  a 
cellular  exchange,^  as  currently  configured, 
or  other  similarly  configured  networks, 
distinct  from  the  landline  local  exchange, 
wherein  radio  is  used  to  connect  the  network 
with  a  customer  who  is  not  at  a  fixed 
location.  The  BOCs  have  based  their 
reasoning  supporting  a  waiver  and  the  design 
of  their  proposed  order  and  equal  access  plan 


’  These  conditions  likewise  apply  to  the  relief 
sought  in  Sections  11(b),  n(c)  and  III  of  the  proposed 
order,  and  to  the  transmission  of  IS-41  or 
comparable  administrative  messages  pursuant  to 
Section  11(a).  The  Department  recommends  that 
Section  11(a)  be  separated  into  two  sections  for  ease 
of  reference. 

^  "Cellular  exchange”  within  the  meaning  of  this 
letter  refers  to  an  exchange  service  offering 
commercial  mobile  services,  as  defined  in  47  U.S.C. 
§  332(d)(1),  in  the  800  MHz  radio  bands.  The 
Department  understands  that  such  exchange 
services  are  provided  by  companies  that  are, 
pursuant  to  FCC  regulation,  separate  subsidiaries 
from  local  telephone  exchange  companies  ("LECs”), 
and  that  the  principal  facilities  used  to  provide 
cellular  exchange  service,  e.g.,  switching  equipment 
and  radio  base  stations,  are  physically  and 
operationally  separate  from  LEG  facilities. 


on  the  architecture  of  their  existing  cellular 
systems,  and  the  Department  will  not  support 
a  waiver  that  is  not  limited  to  such  systems 
or  systems  with  similar  architectures. 

(2)  Telecommunications  intended  by  the 
originator  to  be  directed  to  a  cellular 
exchange,  as  described  above,  but  that  the 
cellular  exchange  subscriber  has  forwarded 
to  another  destination  (including  a  voice 
mailbox  or  similar  storage  focility).  The 
authority  to  provide  interexchange  services 
under  this  condition  is  limited  to  that  portion 
of  the  interexchange  service  from  the  cellular 
system  to  which  the  telecommunication  was 
directed  by  the  originator  to  the  ultimate 
destination.  This  condition  specifically  does 
not  authorize  the  provisions  of  interexchange 
services  from  the  point  of  origination  to  the 
cellular  system  (e.g.,  an  "800  access  to 
cellular”  service),  which  the  BfXs  have  not 
sought  in  this  proceeding. 

d.  That  the  authority  be  conditioned  on  an 
explicit  requirement  that: 

"Each  Bell  operating  telephone  company 
shall  offer  to  all  interexchange  carriers 
exchange  access  and  exchange  services  for 
such  access  on  an  unbundled  basis  that  is 
equal  in  type,  quality  and  price  to  that 
provided  to  any  interexchange  service 
provided  by  the  Bell  company  or  any  affiliate 
thereof.” 

e.  That  the  authority  to  provide 
interexchange  services  be  conditioned  on  an 
explicit  requirement  that: 

“Each  Bell  operating  telephone  company 
shall  not  discriminate  between  any  mobile 
service  provided  by  the  Bell  company  or  an 
affiliate  thereof  and  any  nonaffiliated  mobile 
service  provider  or  between  an  interexchange 
service  provided  by  the  Bell  company  or  an 
affiliate  thereof  and  any  nonaffiliated 
interexchange  carrier  in  the: 

“(a)  establishment  and  dissemination  of 
technical  information  and  interconnection 
standards; 

"(b)  interconnection  and  use  of  the  Bell 
operating  telephone  company’s 
telecommunications  service  and  facilities  or 
in  the  charges  for  each  element  of  service; 
and 

"(c)  provision  of  new  services  and  the 
planning  for  and  implementation  of  the 
construction  and  modification  of  facilities 
used  to  provide  exchange  access.” 

f.  That  the  authority  to  provide 
interexchange  services  be  conditioned  on  an 
explicit  requirement  that: 

“Each  Bell  Operating  Company  or  affiliate 
thereof  providing  conunercial  mobile  service 
within  the  meaning  of  47  U.S.C.  332(d)(1) 
shall  offer  to  all  interexchange  carriers 
exchange  access  and  exchange  services  for 
such  access  on  an  unbundled  basis  that  is 
equal  in  type,  quality  and  price  to  that 
provided  to  any  interexchange  service 
provided  by  the  Bell  company  or  any  affiliate 
thereof.” 

Implicit  in  this  concept  and  in  the  concept 
of  equal  access  is  that  the  price,  quality  and 
terms  upon  which  cellular  service  is  offered 
shall  not  vary  with  the  customer’s  choice  of 
interexcTiange  carrier.  That  proposition 
should  be  affirmed  explicitly: 

"A  Bell  Operating  Company  or  affiliate 
thereof  shall  not  sell  or  contract  to  sell 
wireless  service  at  a  price,  term  or  discount 


that  depends  upon  whether  the  customer 
obtains  interexchange  service  from  the  Bell 
Operating  Company  or  an  affiliate  thereof.” 

In  addition,  the  Department  believes  that  the 
same  proposition  should  apply  to  the  sale  of 
interexchange  service: 

“To  the  extent  that  a  Bell  Operating 
Company  or  affiliate  thereof  provides 
interexchange  services  pursuant  to  this  order 
to  unaffiliated  wireless  services  providers  or 
customers  thereof,  the  Bell  Operating 
Company  shall  not  sell  or  contract  to  sell 
interexchange  service  at.a  price,  term  or 
discount  that  depends  upon  whether  the 
customer  obtains  wireless  service  from  the 
Bell  Operating  Company  or  an  affiliate 
thereof.” 

Finally,  in  order  for  these  guarantees  to  be 
meaningful,  the  Department  believes  that  the 
Bell  Operating  Companies  should  be  required 
to  state  separately  the  prices,  terms  or  rate 
plans  for  (a)  wireless  services  and  (b) 
interexchange  services. 

g.  That  the  authority  to  provide 
interexchange  services  be  conditioned  on  an 
explicit  requirement  that: 

"Each  Bell  Operating  Company  or  affiliate 
thereof  providing  commercial  mobile  service 
within  the  meaning  of  47  U.S.C.  332(d)(1) 
shall  not  discriminate  between  any 
interexchange  service  provided  by  the  Bell 
company  or  an  affiliate  thereof  and  any 
nonaffiliated  interexchaage  service  carrier  in 
the: 

“(a)  establishment  and  dissemination  of 
technical  information  and  interconnection 
standards; 

“(b)  interconnection  and  use  of  the  Bell 
Operating  Company’s  or  affiliate’s 
telecommunications  service  and  facilities  or 
in  the  charges  for  each  element  of  service: 
and 

"(c)  provision  of  new  services  and  the 
planning  for  and  implementation  of  the 
construction  and  modification  of  facilities 
used  to  provide  exchange  access.” 

h.  That  the  BOCs  shall  file  with  the 
Department  of  a  mobile  equal  access  plan, 
which  plan  shall  not  be  effective  (1)  until  90 
days  after  filing,  if  not  disapproved  by  the 
Department,  or  (2)  if  disapproved  by  the 
Department;  that  there  be  no  authority  to 
provide  interexchange  services  pursuant  to 
this  waiver  until  an  equal  access  plan  has 
become  effective;  and  that  the  plan  at  a 
minimum  contains  the  specifications 
contained  in  the  BOC  Model  Equal  Access 
Plan  submitted  on  September  24, 1993,  as 
modified  by  your  letter  of  November  12, 

1993,  except  in  the  following  particulars: 

(1)  The  Department  believes  that  it  is 
necessary  in  the  provision  of  equal  access 
that  interexchange  services  not  be  sold  by  the 
persons  selling  exchange  services  and  who 
are  required  to  administer  presubscription 
(the  "cellular  sales  force”).  It  is  the 
Department’s  contemplation  that  this 
restriction  would  apply  to  retail  store  agents 
and  to  other  BOC  salespersons  who  receive 
inquiries  by  prospective  subscribers,  i.e., 
salespersons  who  handle  “incoming” 
prospects  or  requests  for  service. 

(2)  Persons  selling  long  distance  services 
(the  "long  distance  sales  force”)  may  sell 
cellular  services  and  long  distance  services 
on  the  following  conditions: 
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(a)  That  the  long  distance  sales  force  be  a 

distinct  group  of  individuals,  with  separate 
managers,  from  the  cellular  sales  force  and 
from  any  sales  force  that  sells  products  or 
services  of  the  Bell  Operating  telephone 
companies.  • 

(b)  That  the  long  distance  sales  force 
receive  any  list  of  the  BOC’s  wireless 
customers  on  the  same  terms,  and  at  the  same 
time,  as  that  list  is  received  by  competing 
interexchange  carriers.  The  Etepartment 
anticipates  that  a  BOG  cellular  carrier  will  at 
regular  intervals  provide  all  long  distance 
carriers  with  listings  identifying  the  names, 
addresses  and  telephone  numbers  of  all 
cellular  subscribers,  regardless  of  the 
distribution  channel  through  which  the 
subscriber  was  retained.  It  is  a  condition  to 
the  BOCs’  direct  marketing  of  cellular  long 
distance  that  this  information  be  made 
available  to  all  competing  interexchange 
carriers. 

(c)  That  the  long  distance  sales  force  must 
advise  actual  or  prospective  subscribers  of 
their  right  to  presubscribe  to  competing 
interexchange  carriers. 

(d)  That  the  long  distance  sales  force  not 
receive  any  information  about  the  identity  of 
the  BOC’s  wireless  customers’  interexchange 
carrier  or  the  wireless  customer’s  cellular  or 
long  distance  usage,  unless  the  customer  is 
already  a  customer  of  the  BOC’s 
interexchange  service. 

(e)  That  the  long  distance  sales  force  be  a 
distinct  group  of  individuals,  with  separate 
managers,  from  any  sales  force  that  sells  the 
products  or  services  of  any  Bell  Operating 
telephone  company. 

(2)  The  Department  understands  that  the 
marketing  restrictions  applicable  to  “existing 
customers’’  (as  specified  in  your  letter  of 
November  12, 1993)  apply  not  only  to 
customers  existing  as  of  the  date  of  any 
Order,  but  also  to  persons  who  become 
customers  of  the  BOC  wireless  service 
thereafter.  When  such  persons  become 
customers,  marketing  of  long  distance  service 
to  such  persons  are  subject  to  the  provisions 
on  “marketing  restrictions:  new  customers”; 
after  such  persons  become  customers,  they 
are  subject  to  the  provisions  on  “marketing 
restrictions:  existing  customers.”  The  . 
Department  conditions  its  support  of  this 
waiver  on  this  understanding,  and  on  the 
further  condition  that  the  BOC  personnel 
marketing  long  distance  services  not  receive 
wireless  customer  names,  addresses  and 
telephone  numbers  until  that  information  is 
also  available  to  competing  interexchange 
carriers. 

(3)  The  Department  conditions  its  support 
for  a  waiver  on  the  requirement  that,  if  the 
BOC  or  its  wireless  affiliate  bills  its  long 
distance  customers  for  that  service  in  the 
same  billing  as  for  its  wireless  exchange 
service,  it  makes  that  billing  arrangement 
available  to  competing  interexchange  carriers 
on  reasonable  and  nondiscriminatory  terms. 
It  is  the  Department’s  understanding  that 
most  BOCs  currently  make  such  billing 
arrangements  available  to  interexchange 
carriers;  if  this  relief  is  granted,  the 
Department  believes  that  the  BOCs  should 
not  be  permitted  to  terminate  those 
arrangements  for  competing  carriers. 

(4)  The  Department  opposes  any  authority 
pursuant  to  which  the  BCX^  might 


discriminate  in  the  provision  of 
interexchange  routing  or  in  the  colocation  of 
interexchange  points  of  presence  in  cellular 
MTSOs. 

(5)  The  Department  believes  that  the  BOCs 
should  be  required  to  notify  competing 
interexchange  providers  of  changes  to 
existing  network  services  or  the  addition  of 
new  services  that  affect  the  interexchange 
carriers’  interconnection  at  least  60  days 
prior  to  implementation. 

(6)  The  Department  does  not  understand 
the  Proposed  Order  to  permit  a  BOC  to  treat 
its  long  distance  service  as  the  default  carrier 
for  a  customer  that  fails  to  make  the  required 
selection  of  an  interexchange  carrier.  The 
Department  understands  that  customers  who 
fail  to  select  an  interexchange  carrier  will  not 
receive  interexchange  service  from  their 
wireless  telephones,  and  conditions  its 
support  for  the  waiver  on  that  understanding. 

Finally,  we  believe  that  in  this  instance  it 
is  appropriate  to  condition  the  continued 
provision  of  interexchange  service  on 
compliance  with  the  equal  access  conditions 
and  requirements  of  this  waiver  and  of  the 
MFJ.  We  also  believe  that  the  waiver  order 
should  grant  the  Court  the  authority  to 
impose  civil  fines,  not  to  exceed  $10  million, 
for  violations  of  equal  access  conditions  and 
requirements  of  this  waiver  or  of  the  MFJ  in 
the  provision  of  interexchange  services  from 
wireless  exchanges. 

II.  Paging,  etc.  The  Department  intends  to 
support  the  relief  specified  in  Section  II  of 
the  Proposed  Order,  subject  to  the  following 
clarifications: 

a.  That  the  “IS-41  or  comparable” 
functions  specified  in  paragraph  11(a)  not  be 
used  to  discriminate  in  favor  of  the  BOC’s 
own  interexchange  service. 

b.  That  the  default  traffic  specified  in 
paragraph  n(c)  be  explicitly  limited  to 
interexchange  telecommunications  initiated 
by  roaming  customers. 

III.  Local  Calling  Areas.  The  Department 
believes  that  this  issue  should  not  be 
presented  to  the  Court  at  this  time  and,  if 
presented,  intends  in  the  absence  of  further 
developments  to  urge  the  Court  to  defer 
ruling  on  this  issue.  On  June  9, 1994,  the 
Federal  Communications  Commission 
announced  the  issuance  of  a  Notice  of 
Proposed  Rule  Making  and  Notice  of  Inquiry, 
pursuant  to  which  the  Commission  indicate 
that  it  has  tentatively  concluded  that 
imposing  equal  access  obligations  on  cellular 
telephone  companies  would  be  in  the  public 
interest.  The  text  of  the  Notice  is  not  yet 
available  to  the  public  or  to  the  Department. 

The  Department  understands  that  any  such 
equal  access  obligation  necessarily  requires 
the  adoption  of  a  map  defining  local  calling 
areas  and  delimiting  the  respective  areas  of 
local  and  long  distance  service.  Therefore,  if 
the  Commission  acts  in  accord  with  its 
tentative  decision,  it  will  need  to  consider 
the  appropriate  local  calling  areas  for  cellular 
service,  the  issue  raised  by  this  portion  of  the 
BOCs’  proposal.  The  FCC’s  conclusions  may 
result  in  the  imposition  by  regulation  of  a 
local  calling  area  map  that  is  different  from 
either  (1)  the  current  cellular  calling  areas,  as 
defined  by  the  MFJ  and  subsequent  orders, 
and  (2)  the  relief  the  BOCs  seek  here.  Given 
the  possibility  of  inconsistent  results,  it 


would  not  be  productive  for  the  Court  to 
consider  a  comprehensive  redefinition  of 
local  calling  areas  at  the  same  time  that  the 
FCC  is  considering  the  same  issue.  If  the  FCC 
does  not  adopt  a  final  rule  on  cellular  equal 
access,  the  Court  may  then  consider  whether 
it  wants  to  make  substantial  changes  to  the 
cellular  equal  access  map.  The  Department 
will,  during  the  pendency  of  the  FCC 
proceeding,  evaluate  pending  calling  area 
waiver  requests  to  determine  whether  they 
meet  the  standards  for  such  relief. 

IV.  FCC  Preemption.  The  Department  does 
not  support  the  relief  sought  in  Section  IV  of 
the  Proposed  Order.  If  the  FCC  adopts  an 
equal  access  order  that  reasonably  achieves 
the  purposes  of  the  Decree,  including  equal 
access,  but  differs  in  some  technical  respects 
in  its  implementation  of  those  purposes,  it 
may  be  appropriate  for  the  Department  and 
the  Court  to  consider  whether  it  is  necessary 
or  wise  to  maintain  two  sets  of  equal  access 
obligations.  However,  it  would  in  our  view 
be  inappropriate  to  make  that  determination 
before  the  Commission  adopts  a  final  rule  on 
this  subject. 

Sincerely, 

Richard  L.  Rosen, 

Chief,  Communications  and  Finance  Section. 

Certificate  of  Service  ^ 

I.  J.  Philip  Sauntry,  Jr.,  hereby  certify 
under  penalty  of  perjury  that  I  am  not 
a  party  to  this  action,  that  I  am  not  less 
than  18  years  of  age,  and  that  I  have  on 
this  day  caused  the  Competitive  Impact 
Statement  of  the  United  States  in  the 
matter  United  States  of  America  v. 
AT&T  Corp.,  and  McCaw  Cellular 
Communications,  Inc.  to  be  served  on 
defendants  by  mailing  a  copy,  postage 
prepaid,  to  each  of  the  individuals  and 
organizations  at  the  addresses  listed 
below; 

1.  John  D.  Zeglis,  AT&T  Corp.,  295 
North  Maple  Avenue,  Basking  Ridge, 
New  Jersey  07920. 

2.  Douglas  I.  Brandon,  McCaw  Cellular 
Communications,  Inc.,  1150 
Connecticut  Avenue  NW., 
Washington,  DC  20036. 

August  5, 1994. 

J.  Philip  Sauntry,  Jr. 

(FR  Doc.  94-20948  Filed  8-25-94;  8:45  ami 
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Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  July  15, 1994, 
Celgene  Corporation,  7  Powder  Horn 
Drive,  Warren,  New  Jersey  07059,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  I 
controlled  substance  2,5- 
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Dimethoxyamphetamine  (7396).  Celgene 
Corporation  plans  to  manufacture  small 
quantities  of  the  above  controlled 
substance  utilizing  bio-catalysis  to 
develop,  manufacture  and  sell  high 
value-added  compounds  important  to 
pharmaceutical  and  agrochemical 
industries. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
September  26, 1994. 

Dated:  August  22, 1994. 

Gene  R.  Haislip, 

Deputy  Assistance  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  94-21100  Filed  S-25-94:  8:45  ami 
BILUNG  CODE  4410-M-M 


DEPARTMErrr  OF  LABOR 


Empioynient  and  Training 
Administration 

rrA-W-59,450] 


Gandatf  Systems  Corp.;  Cherry  Hill,  NJ 
and  Operating  in  the  Following  States; 
Amended  Ce^fication  Regarding 
Elgibility  To  Apply  for  Worker 
Adjustment  Assistance 


TA-W-29,450A 

TA-VV-29,450B 

TA-W-29,450C 

TA-W-29,450D 

TA-W-29,450E 

TA-W-29.450F 

TA-W-29,450G 

TA-W-29,450H 

TA-W-29,450I 

TA-W-29,450J 


Connecticut 

Georgia 

Illinois 

Maryland 

Massachusetts 

Minnesota 

North  Carolina 

Ohio 

Pennsylvania 

Michigan 


TA-W-29,450K  Missouri 
TA-W-29,450L  Texas 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance  on  May 
19, 1994,  applicable  to  all  workers  of  the 
subject  firm.  The  notice  was  published 
in  the  Federal  Register  on  June  1, 1994 
(59  FR  28429).  The  certification  was 
amended  on  June  30, 1994  to  include 
workers  in  Michigan  and  Missouri.  The 
amended  notice  was  published  in  the 
Federal  Register  on  July  8, 1994  (59  FR 
35145-6). 

At  the  request  of  the  State  Agency,  the 
Department  again  reviewed  its 
certification  for  the  workers  of  Gandalf 
Systems  Corporation.  New  findings 
show  that  Gandalf  Systems  had  several 
field  worker  separations  occurring  in 
Texas. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  its  certification 
to  include  worker  separations  in  the 
below  cited  States. 

The  amended  notice  applicable  to 
TA-W-29,450  is  hereby  issued  as 
follows: 

All  workers  of  Gandalf  Systems 
Corporation,  Cherry  Hill,  New  Jersey  engaged 
in  employment  related  to  the  production  of 
mechanical  and  circuit  board  assemblies  and 
all  field  workers  of  Gandalf  Systems 
Corporation  engaged  in  employment  related 
to  the  production  of  mechanical  and  circuit 
board  assemblies  in  Connecticut,  Georgia, 
Illinois,  Maryland,  Massachusetts, 

Minnesota,  North  Carolina,  Ohio, 
Pennsylvania,  Michigan,  Missouri  and  Texas 
who  b^ame  totally  or  partially  sejiarated 
from  employment  on  or  after  January  11, 

1993  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

This  certification  does  not  apply  to 
workers  engaged  in  regional  sales. 

Signed  in  Washington,  DC,  this  17th  day  of 
August,  1994. 

Violet  L.  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-21109  Filed  8-25-94;  8:45  am) 
BILLING  CODE  4S10-aO-M 

Appendix 


investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  6, 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  6, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  O^ice  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  15th  day  of 
August,  1994. 

Violet  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner;  Union/workers/firm 

1 

Location  j 

Date  re¬ 
ceived 

I  Date  of  peti¬ 
tion 

Petition  No. 

Articles  produced 

Larson  Shingle  Co{Co) . 

Forks,  WA  . 

08/15/94 

08/01/94 

30,200 

Red  cedar  roofing  shingles. 

Union  Pacific  Resources  Co(Co)  .. 

Ft  Worth,  TX  . 

08/15/94 

08/04/94 

30,201 

Crude  oil,  natural  gas. 

Vought  Aircraft  Co(UAW) . 

Dallas,  TX  . 

08/15/94 

07/27/94 

30,202 

Aircraft  parts. 

Turecamo  Marine  (Co) . . 

Philadelphia,  PA  ...„ 

08/15/94 

08/02/94 

30,203 

Tugboats. 

Airfoil  Textron  Lima(Co)  . 

Lima,  OH . 

08/15/94 

08/01/94 

30,204 

Jet  engine  compressor  fan  and  blades. 

Smith  Corona  Corp  (Wkrs) . 

Cortland,  NY  . 

08/15/94 

1  08/03/94 

30,205 

Typewriters,  word  processors. 
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Petitioner:  Union/workers/firm 

Location 

Date  re¬ 
ceived 

Date  of  peti¬ 
tion 

Petition  No. 

Articles  produced 

Schlegel  of  Maryland,  Inc  (Wkrs)  .. 

Chestertown,  MD  ... 

08/15/94 

07/28/94 

30,206 

Gaskets  for  automobile  doors. 

Reserve  Oil  Corp  (Co)  . 

OIney,  IL . 

08/15/94 

07/31/94 

30,207 

Oil  drilling. 

R  &  S  Tong  (Wkrs) . 

Odessa,  TX . 

08/15/94 

07/12/94 

30,208 

Oil  service. 

Meridian  Oil,  Inc  (Co) . 

Ft.  Worth,  TX  . 

08/15/94 

08/01/94 

30,209 

Administrative  service-oil  industry. 

Magtrol,  Inc  (Wkrs) . 

West  Seneca,  NY  .. 

08/15/94 

08/04/94 

30,210 

Disk  drive  spindles. 

Alumax  Mill  Products  (BBF)  . 

Morris,  IL . 

08/15/94 

08/05/94 

30,211 

Aluminum  coil  ar>d  sheet. 

Knight  Engineering  &  Plastics 

Warwood,  WV . 

08/15/94 

08/05/94 

30,212 

Plastic  caps  for  spray  cans. 

(Wkrs). 

Electro  Magnetic  Processes 

Chatsworth,  CA . 

08/15/94 

06/13/94 

30,213 

Telemetry  antenna  systems. 

(Wkrs). 

Dresser  Industries  (Wkrs)  . 

Dallas,  TX  . 

08/15/94 

07/27/94 

30,214 

Oilfield  packers  and  oilfield  tools. 

Babcock  &  Wilcox  Special  Metals 
(USWA). 

Koppel  PA . 

08/15/94 

06/28/94 

30,215 

Boiler/steam  tubing. 

AEG  Transportation  Systems  (Co) 

Pittsburgh,  PA . 

08/15/94 

08/04/94 

30,216 

Automated  transit  systems. 

Portland  Provision  Meat  Co  (Co)  .. 

Portland,  OR  . 

08/15/94 

07/25/94 

30,217 

Process  meats. 

ADI  Wirelir>e,  Inc  (Co)  . 

Ft.  Morgan,  CO . 

08/15/94 

08/01/94 

30,218 

Wireline  services. 

Atlas  Ballistic  Products  (Wkrs)  . 

Houston,  TX . 

08/15/94 

07/28/94 

30,219 

Distribution  and  sales  of  oilwell  explo¬ 
sives. 

IFR  Doc.  94-21110  Filed  8-25-94;  8:45  am] 
BILLING  cooe  4S10-30-M 


ITA-W-29,7421 

Sunnyside  Coal  Co.;  Sunnyside,  UT; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  July  25, 1994,  the  Department 
issued  an  Affirmative  Determination 
Regrading  Application  for 
Reconsideration  for  former  workers  of 
the  subject  firm.  The  affirmative  notice 
regarding  application  was  published  in 
the  Federal  Register  on  August  15, 1994 
(59  FR  41795). 

The  workers  produced  coal  which 
was  used  to  make  coke  for  steelmaking 
operations.  Worker  separations  occurred 
in  1993  and  1994.  The  mine  closed  in 
March  1994. 

On  reconsideration  the  Department 
contacted  Sunnyside’s  major  customer 
of  coal.  The  customer  reported  using 
Sunnyside’s  coal  to  make  coke.  This 
process  involves  baking  the  coal,  not 
burning  or  consuming  it  as  fuel.  The 
baking  process  releases  all  the  volatiles, 
leaving  a  residue  called  coke  which  is 
used  in  steelmaking  operations.  New 
findings  on  reconsideration  show  that 
Sunnyside’s  major  customer  increased 
its  imports  of  coke  in  the  period  relative 
to  the  petition  while  ceasing  its 
purchases  of  coal  from  Sunnyside. 

Departmental  regulations  at  29  CFR 
90.2  state  that  an  imported  article  is  like 
or  directly  competitive  with  a  domestic 
article  at  an  earlier  or  later  stage  of 
production  and  a  domestic  article  is  like 
or  directly  competitive  with  an 
imported  article  at  an  earlier  or  later 
stage  of  production,  if  the  importation  of 
the  article  has  an  economic  effect  on  the 


producers  of  the  domestic  article 
comparable  to  the  effect  of  importing 
the  article  in  the  same  stage  of 
production  as  the  domestic  article. 
Accordingly,  imported  coke  is  directly 
competitive  with  domestically- 
produced  coal  in  that  coking  is  a  later 
stage  in  the  processing  of  coal. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  former  workers  of 
the  Sunnyside  Coal  Company  in 
Sunnyside,  Utah  were  adversely 
affected  by  increased  imports  of  articles 
like  or  directly  competitive  with  coal 
produced  at  the  Sunnyside  Coal 
Company  in  Sunnyside,  Utah. 

All  workers  of  Sunnyside  Coal  Company, 
Sunnyside,  Utah  who  became  totally  or 
partially  from  employment  on  or  after  March 
24, 1993  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC,  this  18th  day  of 
August  1994. 

Richard  Gilliland, 

Director,  Office  of  Program  Management, 
Unemployment  Insurance  Service. 

(FR  Doc.  94-21111  Filed  8-25-94;  8;45  am) 
BILUNG  CODE  4510-30-M 


Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 


the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  hinge  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  267a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  Davis-Bacon  Act.  The 
prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
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impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  anJ  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modihcations  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  Im  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Ave.  NW,,  room  S-3014,  Washington, 
DC  20210. 

Modification  to  General  Wage 
Dtiterminations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume  and  State.  Elates  of 
publication  in  the  Federal  Register  are 
in  parenteses  following  the  decisions 
being  modified. 

Volume  I 
New  York 

NY940006  (Feb.  11, 1994) 

NY940010  (Feb.  11, 1994) 

NY940012  (Feb.  11, 1994) 

NY940060  (Feb.  11, 1994) 

Volume  11: 

Pennsylvania 
PA940001  (Feb.  11, 1994) 

PA940003  (Feb.  11, 1994) 

PA940014  (Feb.  11, 1994) 

PA940023  (Feb.  11, 1994) 

PA940025  (Feb.  11, 1994) 


PA940030  (Feb.  11, 1994) 
PA940031  (Feb.  11, 1994) 
PA940032  (Feb.  11, 1994) 
PA940040  (Feb.  11, 1994) 
PA940052  (Feb.  11, 1994) 
PA940063  (Feb.  18, 1994) 

Volume  III: 

Florida 

FL940004 (Feb.  11, 1994) 

Volume  IV: 

Indiana 

IN940001 (Feb.  11, 1994) 
1N940006  (Feb.  11, 1994) 

Wisconsin 

W1940004  (Feb.  11, 1994) 
W1940009 (Feb.  11,1994) 

Volume  V: 

Iowa 

IA940002  (Feb.  11, 1994) 
IA940003 (Feb.  11, 1994) 
IA940005  (Feb.  11, 1994) 
IA940009 (Feb.  11, 1994) 
IA940010  (Feb.  11,1994) 
IA940013  (Feb.  11, 1994) 
IA940016 (Feb.  11, 1994) 
IA940032  (Feb.  11, 1994) 
IA940047  (Feb.  18, 1994) 

Missouri 

M0940001  (Feb.  11, 1994) 
M0940002  (Feb.  11, 1994) 
M0940004  (Feb.  11, 1994) 
M0940005  (Feb.  11, 1994) 
M0940006  (Feb.  11, 1994) 
M0940007  (Feb.  11, 1994) 
M0940008  (Feb.  11, 1994) 
M0940009  (Feb.  11, 1994) 
M0940010  (Feb.  11, 1994) 
M0940011  (Feb.  11, 1994) 
M0940012  (Feb.  11, 1994) 
M0940013  (Feb.  11, 1994) 
MO940014  (Feb.  11, 1994) 
MC)940015  (Feb.  11, 1994) 
MC)940016  (Feb.  11, 1994) 
M0940017  (Feb.  11, 1994) 
M0940019  (Feb.  11, 1994) 
M0940020  (Feb.  11, 1994) 
M0940039  (Feb.  11, 1994) 
M0940041  (Feb.  11, 1994) 
M0940042  (Feb.  11, 1994) 
MC)940043  (Feb.  11, 1994) 
MC)940046  (Apr.  01, 1994) 
M0940047  (Apr.  01, 1994) 
MO940048  (Apr.  01, 1994) 
M0940049  (Apr.  01,  1994) 
M0940050  (Apr.  01, 1994) 
MC)940051  (Apr.  15, 1994) 
MC)940052  (Apr.  22, 1994) 
M0940053  (Apr.  22, 1994) 
M0940054  (Apr.  22, 1994) 
M0940055  (Apr.  29, 1994) 
M0940056  (Apr.  29, 1994) 
MC)940057  (Apr.  29, 1994) 
M0940058  (Apr.  29, 1994) 
M0940059  Upr.  29, 1994) 
M0940060  (Apr.  29, 1994) 
M0940062  (Apr.  29, 1994) 
MC)940063  (Apr.  29, 1994) 
M0940064  (May  06, 1994) 
M0940065  (May  06, 1994) 
MC)940066  (May  06, 1994) 
MC)9n0067  (May  06, 1994) 
M0940068  (May  06, 199-1) 
M0940069  (May  06, 1994) 
MC)940070  (May  13, 1994) 


M0940071  (May  13, 1994) 

M0940072  (May  13, 1994) 

M0940073  (May  13, 1994) 

M0940074  (May  13, 1994) 

M0940075  (May  13, 1994) 

M0940076  (May  13, 1994) 

MC)940077  (May  20, 1994) 

MC)940078  (May  20, 1994) 

M0940079  (May  20, 1994) 

Nebraska 

NE940010  (Feb.  11, 1994) 

Volume  VI: 

Alaska 

AK940001  (Feb.  11, 1994) 

AK940003  (Feb.  11, 1994) 

Arizona 

AZ940005  (Feb.  11, 1994) 

AZ940006  (Feb.  11, 1994) 

AZ940010  (Feb.  11, 1994) 

AZ940011  (Feb.  11, 1994) 

AZ940013  (Feb.  11, 1994) 

AZ940014  (Feb.  11, 1994) 

AZ940017  (Feb..  11, 1994) 

Colorado 

C0940005  (Feb.  11, 1994) 

C0940007  (Feb.  11, 1994) 

C0940022  (Feb.  11, 1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for' 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  This  19th  Day 
of  August  1994. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determination. 

[FR  Doc.  94-20827  Filed  8-25-94;  8:45  am) 
BILLING  cooe  4510-27-M 
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LEGAL  SERVICES  CORPORATION 

Grant  Awards  for  Special  Projects  to 
Center  for  Law  and  Education,  Nationai 
Empioyment  Law  Project  and  National 
Health  Law  Program. 

AGENCY;  Legal  Services  Corporation. 
ACTION;  Announcement  of  intention  to 
award  grants. 

SUMMARY;  The  Legal  Services 
Corporation  hereby  announces  its 
intention  to  award  one-time, 
nonrecurring  grants  in  amounts 
indicated  to  the  Center  for  Law  and 
Education  ($15,000),  the  National 
Employment  Law  Project  ($10,000)  and 
the  National  Health  Law  Program 
($75,000). 

The  one-time  grants  will  be  awarded 
pursuant  to  authority  conferred  by 
section  1006(a)(3)  of  the  Legal  Services 
Corporation  Act  of  1974,  as  amended. 
This  public  notice  is  issued  with  a 
request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  firom  the  date  of 
publication  of  this  notice.  The  grant 
award  will  not  become  effective  and 
grant  funds  will  not  be  distributed  prior 
to  expiration  of  this  30-day  period. 

DATES:  All  comments  and 
recommendations  must  be  received  by 
5pm  on  or  before  September  26, 1994, 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Program  Services,  Legal 
Services  Corporation,  750  First  Street, 
NE,  11th  Floor,  Washington,  DC  20002- 
4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Doriot,  Office  of  Program 
Services.  (202)  336-8825. 
SUPPLEMENTARY  INFORMATION:  The  Legal 
Services  Corporation  is  the  national 
organization  charged  with  administering 
federal  funds  provided  for  civil  legal 
service  to  the  poor.  Each  Center  is  a 
recipient  of  L^  funding  for  the 
provision  of  support  services  to  all 
direct  delivery  legal  services  recipients. 
The  Center  for  Law  and  Education’s 
project  will  support  and  improve 
advocacy  on  education  and  training 
programs  funded  under  the  Higher 
Education  Act.  The  National  Employent 
Law’s  “Job.  Employment.  Education  and 
Training  (JET)  Pilot  Project’’  proposes  to 
collaborate  with  local  advocates  in 
Philadelphia  to  develop  and  implement 
a  comprehensive  and  coordinated 
research  and  advocacy  project  on 
increasing  job  opportimities.  The  Health 
Care  Law  Proposal  submitted  by  the 
National  Health  Law  Program  envisions 
facilitating  the  work  of  legal  services 
programs  in  gathering  data  on  proposed 
changes  in  laws  affecting  recipients  of 


public  benefits  and  distributing 
information  to  affected  programs. 

Dated;  August  22, 1994. 

Leslie  Q.  RusselL 

Assistant  to  the  Director  Office  of  Program 
Services. 

[FR  Doc  94-21067  Filed  8-25-94;  8:45  am) 
BILUNG  CODE  70«»-0V-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Cooperative  Agreement  for  Mayors’ 
Institute  on  City  Design 

AGENCY:  National  Endowment  for  the 
Arts. 

ACTION:  Notification  of  availability. 


SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  assist  in  planning, 
organizing,  and  implementing  the 
activities  of  the  Mayors’  Institute  on 
City  Design.  The  Mayor’s  Institute  is  a 
series  of  forums  dedicated  to  the 
improvement  of  the  design  of  American 
cities.  The  Institute’s  activities  include 
two  semi-annual  two  and  one  half  day 
conferences  (institutes),  publication  of  a 
semi-annual  newsletter,  alumni 
programs  at  two  to  four  national  mayors’ 
conferences,  coordination  of  the 
activities  of  four  regional  institutes,  and 
maintenance  of  institute  accounts  and 
archives.  The  national  office  of  the 
Mayors’  Institute  on  City  Design  which 
will  be  supported  by  the  Cooperative 
Agreement  will  direct  these  activities, 
while  the  national  institutes  themselves 
may  take  place  at  other  suitable 
locations  as  determined  by  the 
Endowment  and  the  successful  recipient 
of  the  Cooperative  Agreement.  The 
initial  period  of  the  Cooperative 
Agreement  will  be  one  year  with 
potential  renewal  for  an  additional  two 
years.  Funding  is  limited  to  $200,000  for 
the  first  year.  Those  interested  in 
receiving  the  Solicitation  package 
should  reference  Program  Solicitation 
PS  94-14  in  their  written  request. 
Requests  must  be  accompanied  by  two 
(2)  self-addressed  labels.  Verbal  requests 
for  the  Solicitations  will  not  be  honored. 

DATES:  Program  Solicitations  PS  94-14 
is  scheduled  for  release  approximately 
September  12, 1994  with  proposals  due 
October  12, 1994. 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  the  National 
Endowment  for  the  Arts,  Contracts 


Division,  Room  217, 1100  Pennsylvania 
Ave.,  N.W.,  Washington.  D.C.  20506. 
William  I.  Hummel, 

Director,  Contracts  and  Procurement  Division. 
[FR  Doc.  94-20999  Filed  8-25-94;  8:45  am) 
BILUNG  CODE  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Membership  on  the  Executive 
Resources  Board 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Appointment  to  the  Executive 
Resources  Board  for  the  Senior 
Executive  Service. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  announced  the 
follow'ing  appointments  to  the  NRC 
Executive  Resources  Board. 

The  following  individuals  sire 
appointed  as  members  of  the  NRC 
Executive  Resources  B^rd  responsible 
for  providing  institutional  continuity  in 
executive  personnel  management  by 
overseeing  NRC’s  Senior  Executive 
Service  (SES)  and  Senior  Level  System 
(SLS)  merit  staffing,  succession 
planning,  and  position  management 
activities. 

New  Appointees 

Karen  D.  Cyr,  General  Counsel,  Office  of 
the  General  Counsel 
William  T.  Russell.  Director,  Office  of 
Nuclear  Reactor  Regulation 
Carlton  R.  Stoiber,  Director,  Office  of 
International  Pn^ams 
James  L.  Milhoan,  Deputy  Executive 
Director  for  Nuclear  Reactor 
Regulation,  Regional  Operations  & 
Research,  Office  of  the  Executive 
Director  for  Operations 
In  addition  to  the  above  new 
appointments,  the  following  members 
are  continuing  on  the  ERB: 

James  M.  Taylor.  Executive  Director  for 
Operations 

Hugn  L.  Thompson,  Jr.,  Deputy 
Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and 
Operations  Support.  Office  of  the 
Executive  Director  for  Operations 
Robert  M.  Bemero,  Director,  Office  of 
Nuclear  Materials  Safety  and 
Safeguards 

Patricia  G.  Norry,  Director,  Office  of 
Administration 

Paul  E.  Bird,  Director,  Office  of 
Personnel 

Stuart  D.  Ebneter,  Regional 
Administratof,  Region  II 
John  B.  Martin.  Regional  Administrator. 
Region  III 

Eric  S.  Beckjord,  Director,  Office  of 
Nuclear  Regulatory  Research 
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Edward  L.  Jordan,  Director,  Office  for 
Analysis  and  Evaluation  of 
Operational  Data 
EFFECTIVE  DATE:  July  8, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  McDermott,  Secretary, 
Executive  Resources  Board,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555  (301)  415-7516. 

Dated  at  Rockville,  Maryland,  this  22  day 
of  August,  1994. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Paul  E.  Bird, 

Director,  Office  of  Personnel. 

[FR  Doc.  94-21054  Filed  8-25-94;  8:45  am) 
BILUNO  CODE  7590-01-M 


[Docket  No.  50-321] 

Georgia  Power  Co.  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  no 
Significant  Ha^rds  Consideration 
Determination’  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
57  issued  to  the  Georgia  Power 
Company,  Oglethorpe  Power 
Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia  (the  licensee)  for  operation  of 
the  Edwin  I.  Hatch  Nuclear  Plant,  Unit 
1,  located  in  Appling  County,  Georgia. 

The  proposed  amendment  would 
make  a  one-time  change  to  Technical 
Specification  (TS)  3.9.C  for  Hatch  Unit 
1  regarding  the  emergency  diesel 
generator  (DG)  operability  requirements 
during  reactor  shutdown  conditions. 
Current  TS  3.9.C  requires  two  DGs  be 
operable  during  reactor  shutdown  when 
a  core  or  containment  cooling  system  is 
required  to  be  operable.  The  proposed 
amendment  would  revise  the  current 
requirement  such  that  only  one 
emergency  DG  is  required  to  be  aligned 
to  its  associated  core  or  containment 
cooling  system  during  a  specific  time  of 
the  outage.  During  this  time  period  the 
decay  heat  removal  (DHR)  system  will 
be  in  service.  The  DHR  system,  which 
is  completely  independent  of  the 
existing  shutdown  cooling  system,  is 
powered  by  the  Baxley  substation  and 
has  it  own  DG  as  a  backup  power 
supply. 

The  licensee  is  requesting  this  one¬ 
time  change  for  the  fall  1994  Unit  1 
refueling/maintenance  outage  to 
perform  local  rate  testing  on  the  residual 
heat  removal  system  loops  and 
niaintenance  on  DG  lA.  Other 
limitations  are:  (1)  the  other  DG  will  be 


aligned  to  its  corresponding  core  or 
containment  cooling  system,  (2)  the 
reactor  cavity  is  flowed,  and  (3)  the  fuel 
pool  gates  are  removed. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

This  proposed  change  does  not  involve  a 
significant  hazards  consideration  because  it 
does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Although  the  proposed  change  slightly 
increases  the  probability  of  a  loss  of  RHR 
[Residual  Heat  Removal]  shutdown  cooling, 
the  probability  of  the  total  loss  oi  decay  heat 
removal  for  the  core  is  not  increased.  Upon 
an  LOSP  [Loss-of-Offsite  Power],  coupled 
with  the  failure  of  one  DG,  RHR  shutdown 
cooling  (with  two  RHR  pumps  and  their 
respective  DGs  available)  will  still  be 
available.  One  diesel  out  of  service,  as  will 
be  the  case  on  outage  days  5  and  6,  an  LOSP, 
coupled  with  a  diesel  failure,  will  render 
RHR  shutdown  cooling  unavailable. 

However,  on  outage  days  5  and  6,  the  DHR 
system  is  also  affected  by  the  LOSP,  its 
backup  diesel  can  be  manually  placed  into 
service.  Furthermore,  the  RHR  shutdown 
cooling  system  is  susceptible  to  a  single 
failure  on  loss  of  suction  path  (inadvertent 
closure  of  either  value  E11-F008  or  F009 
even  without  an  LOSP). 

However,  on  outage  days  5  and  6,  the  RHR 
and  DHR  systems  will  be  available  for  decay 
heat  removal:  thus,  the  unit  will  not  be 
susceptible  to  either  single  failure  with 
respect  to  core  decay  heat  removal. 

This  proposal  does  not  involve  any 
changes  to  the  secondary  containment, 
secondary  containment  ventilation  systems, 
the  standby  gas  treatment  system  or  any  other 
radiological  release  control  systems. 
Therefore,  the  consequences  of  a  loss  of 
decay  heat  removal  event  are  not  increased. 

This  evolution  is  being  performed  in  the 
refueling  mode  of  operation,  outside  the 
realm  of  FSAR  [Final  Safety  Analysis  Report) 
assumed  accidents,  except  for  a  refueling 
accident.  Since  this  proposal  does  not 


involve  changes  to  any  fuel  handling 
mechanisms,  the  probability  of  a  refueling 
accident  is  not  increased.  Furthermore,  this 
proposal  does  not  involve  any  changes  to  the 
operation  or  maintenance  of  any  safety- 
related  component  designed  to  prevent  or 
mitigate  the  consequences  of  previously 
analyzed  events. 

Therefore,  based  on  this  discussion,  the 
proposed  Technical  Specifications  change 
does  not  increase  the  probability  or 
consequences  of  any  previously  analyzed 
accident  or  transient. 

2.  Create  the  possibility  of  a  new  or 
different  event  from  any  previously  analyzed. 

This  proposed  change  does  not  introduce 
any  new  modes  of  operation.  All  affected 
system:  i.e.,  the  RHR  systems,  DGs,  and  the 
DHR  system,  will  be  operated  within  their 
design  specifications.  Although  the 
nonsafety-related  DHR  is  a  relatively  new 
system,  it  was  installed,  successfully  tested, 
and  used  for  decay  heat  removal  during  the 
Spring  1994  Unit  2  outage.  Therefore,  no 
failure  modes  that  have  not  been  previously 
considered  are  introduced  by  this  proposed 
change. 

3.  Significantly  reduce  the  margin  of  safety. 
The  proposed  decay  heat  removal 

configuration,  which  will  be  in  use  during 
outage  days  5  and  6,  uses  the  DHR  system  as 
the  primary  decay  heat  removal  mechanism, 
with  RHR  loop  A  as  a  backup.  Although  the 
DHR  system  is  not  designed  as  a  safety- 
related  system,  it  is  conservatively  designed 
with  sufficient  heat  removal  capacity  and 
redundancy  to  provide  full  heat  removal 
capacity  in  a  variety  of  conditions.  In  fact, 
testing  during  the  Unit  2  Spring  1994  outage 
showed  that  even  early  in  the  outage 
(approximately  day  3)  the  DHR  system  is 
fully  capable  of  handling  the  decay  heat  load 
of  the  reactor  and  the  spent  fuel  pool. 
Additionally,  even  though  the  DHR  system 
takes  a  suction  from,  and  discharges  to,  the 
spent  fuel  pool,  adequate  natural  circulation 
is  firmly  established  between  the  pool  and 
the  reactor  vessel  such  that  adequate  decay 
heat  removal  is  taking  place  for  both  the  pool 
and  the  reactor.  This  was  demonstrated  via 
special  test  performed  during  the  Spring  Unit 
2  refueling  outage.  In  addition,  duplicates  of 
major  components  are  provided  so  that  loss 
of  any  one  component  does  not  result  in  loss 
of  system  function.  Therefore,  as  far  as  decay 
heat  removal  capability  is  concerned,  the 
margin  of  safety  is  not  reduced. 

As  discussed  previously,  if  an  LOSP 
occurs,  failure  of  DG  1C  will  result  in  a  total 
loss  of  RHR  shutdown  cooling  capacity,  since 
RHR  loop  IB  will  be  out  of  service  for  LLRT. 
However,  a  loss  of  decay  heat  removal  will 
not  occur,  since  the  DHR  system  is  in  service 
and  is  supplied  power  for  the  Baxley, 
Georgia,  substation.  However,  if  the  Baxley 
power  supply  should  fail,  the  DHR  system 
has  its  own  backup  diesel  that  can  be  placed 
in  service  manually  within  4-hour  period. 
Therefore,  the  margin  of  safety  associated 
with  an  LOSP  is  not  reduced  as  a  result  of 
this  proposal. 

Furthermore,  the  configuration  of  decay 
heat  removal  systems  on  days  5  and  6  in  is 
compliance  with  the  existing  Unit  2 
Specifications,  which  only  require  one  RHR 
pump  and  one  DG  in  Condition  5 


Federal  Register  /  Vol.  59.  Na  165  /  Friday,  August  26.  1994  /  Notices 


44197 


(Specificatioas  3.9.12  and  3.6.1 .2. 
respectively).  Thus,  the  margin  of  safety, 
widi  respect  to  the  exiting  Unit  2 
Specifications,  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  SO-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register,  and 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infretjuently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike.  Rockville, 
Maryland,  ft-ora  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street,  NW„ 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  26, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  aiui 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 


wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
I>etition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 

Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Appling  County  Public  Library,  301  City 
Hall  Drive.  Baxley,  Georgia  31513.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  Filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Boai^  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  As  required  by  10 
CFR  2.714,  a  petition  for  leave  to 
intervene  shall  set  forth  with 
particularity  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  tlie 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  Not  later 
than  15  days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  a  supplement  to 
the  petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  proxnde  a 


brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the -petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 

The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establi^  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
articipate  fully  in  the  conduct  of  the 
earing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  faring  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toU-fiw  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
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given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Herbert  N.  Berkow: 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed, 

Edwin  I.  Hatch  Nuclear  Plant,  Unit  No. 

1,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Ernest  L. 
Blake,  Jr.,  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  16, 1994, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513, 

For  the  Nuclear  Regulatory  Commission. 

Kahtan  N.  Jabbour, 

Project  Manager,  Project  Directorate  11-3, 
Division  of  Reactor  ih-ojects-I/II,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  94-21214  Filed  8-25-94;  8:45  am) 
BILLING  CODE  7590-0t-M 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

AGENCY:  Physician  Payment  Review 
Commission. 

ACTtON:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday, 
September  22, 1994,  and  Friday, 
September  23, 1994  at  the  Embassy 
Suites  Downtown  Hotel,  1250  22d  Street 
NW.,  Washington,  DC,  in  the  Consulate 
Room.  The  meetings  are  tentatively 
scheduled  to  begin  at  9  a.m.  each  day. 
Among  the  topics  to  be  discussed  are 
the  changing  structure  of  the  health  care 
market,  Medicaid  managed  care, 
adjustments  to  the  AAPCC,  antitrust 
issues  related  to  joint  physician 


behavior  and  laws  affecting 
relationships  between  physicians  and 
managed  care  organizations,  risk 
adjustment,  the  effect  of  Medicare 
relative  price  changes  on  site  of  service, 
and  an  overview  of  the  Commission’s 
1994-95  workplan.  Several  other  topics 
may  be  added  to  the  final  agenda,  which 
will  be  available  on  September  16, 1994. 
ADDRESS:  Please  note  that  the 
Commission  has  a  new  address:  2120  L 
Street,  NW./Suite  200/Washington,  DC 
20037.  The  telephone  number  is  the 
same:  202/653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  LeRoy,  Deputy  Director,  or 
Annette  Hennessey,  Executive 
Assistant,  at  202/653-7220. 
SUPPLEMENTARY  INFORMATION:  Agendas 
for  the  meeting  will  be  available  on 
Friday,  September  16, 1994  and  will  be 
mailed  out  at  that  time.  To  receive  an 
agenda,  please  direct  all  requests  to  the 
receptionist  at  202/653-7220. 

Paul  B.  Ginsburg, 

Executive  Director. 

(FR  Doc.  94-21018  Filed  6-25-94;  8:45  am] 
BILUNQ  CODE  6820-SE-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34554;  International  Series 
Release  No.  702,  File  No.  SR-Amex-94-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  by  the 
American  Stock  Exchange,  Inc., 
Relating  to  the  Listing  and  Trading  of 
Options  on  the  Israeli  Index 

August  19, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C  §  78s(b)(l),  notice  is 
hereby  given  that  on  May  31, 1994,  the 
American  Stock  Exchange,  Inc. 

(“Amex”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
August  2, 1994,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change,  the  subject  matter  of  which 
supersedes  the  original  proposal.^  On 
August  8, 1994,  the  Exchange  filed 
Amendment  No.  2  (“Amendment  No. 
2”)  to  the  proposal  to  clarify  how  the 
index  will  be  weighted  when  the 
composition  of  the  index  changes  from 
its  cuftent  number  of  eleven 


'  In  the  original  proposal,  the  Amex  originally 
sought  approval  of  a  narrow-based,  capitalization- 
weighted  index  comprised  of  ten  components. 


components.2  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  trade  options 
on  the  Amex/Oscar  Gruss  Israel  Index 
(“Israeli  Index”  or  “Index”),  a  new  stock 
index  developed  by  the  Amex  in 
conjunction  with  Oscar  Gruss  &  Son, 

Inc.  based  on  Israeli  stocks  (or  ADRs 
thereon)  trades  on  the  Amex,  New  York 
Stock  Exchange  (“NYSE”),  or  that  are 
National  Market  (“NM”)  securities 
traded  through  the  National  Association 
of  Securities  Dealers  Automated 
Quotation  system  (“NASDAQ”). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  has  developed  a  new  index 
called  The  Amex/Oscar  Gruss  Israel 
Index,  based  entirely  on  shares  of 
widely  held  Israeli  stocks  and  American 
Depository  Receipts  (“ADRs”)  traded  on 
the  NYSE,  or  that  are  NM  securities.  The 
Index  contains  securities  of  highly 
capitalized  companies  with  major 
business  interests  in  Israel.  These 
include  companies  which  are 
incorporated  in  Israel,  whose  offices  are 
located  in  Israel,  or  whose  research  and 
development  activities  are  concentrated 
in  Israel. 

Index  Calculation  and  Maintenance 

The  Index  is  calculated  using  a 
“modified”  equal  dollar  weighting 
methodology.  Five  of  the  eleven 


^  See  Letter  from  Nathan  Most,  Senior  Vice 
President,  New  Products  Development,  Amex.  to 
Michael  Walinskas,  Derivative  Products  Regulalion, 
SEC,  dated  August  5, 19f)4. 
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component  securities  have  been  given  a 
higher  weighting  in  the  Index  in  order 
to  more  closely  approximate  the  weight 
the  industry  represented  by  that 
component  has  in  the  Israeli  stock 
market.  For  example,  ECI  Telecom  Ltd. 
and  Teva  Pharmaceutical  Industries, 
which  are  the  largest  capitalized 
components  in  the  Index,  will  have  a 
higher  weight  in  the  Index,  but  not  as 
high  as  if  the  Index  were  capitalization 
weighted.  The  Amex  believes  that  this 
“modified”  equal  dollar  weighting 
methodology  allows  the  Index  to  be  a 
more  accurate  reflection  of  the  Israeli 
market  since  it  provides  a  higher 
weighting  for  the  larger  capitalized 
components,  yet  does  not  permit  those 
stocks  not  dominate  the  Index.  The 
Exchange  believes  that  this  method  of 
calculation  is  important  given  the  great 
disparity  in  market  value  of  a  few  of  the 
Index’s  components.  It  has  been  the 
Exchange’s  experience  that  options  on 
market  value  weighted  indexes 
dominated  by  one  or  two  components 
are  less  useful  to  investors,  since  the 
index  will  tend  to  represent  the  one  or 
two  components  and  not  the  group  as  a 
whole. 

The  following  is  a  description  of  how 
the  “modified”  equal  dollar  weighting 
calculation  methc^  works.  As  of  the 
market  close  on  June  17, 1994,  a 
$100,000  portfolio  comprised  of  eleven 
Israeli  component  securities  was 
established  representing  a  hypothetical 
“investment”  (rounded  to  the  nearest 
whole  share)  of  $12,000  in  the  five 
largest  capitalized  Index  components 
and  $6,667  in  each  of  the  six  remaining 
Index  Components.  The  value  of  the 
Index  equals  the  current  market  value 
(i.e.,  based  on  U.S.  primary  market 
prices)  of  the  sum  of  the  assigned 
number  of  shares  of  each  of  the  Index 
components  divided  by  the  Index 
divisor.  The  Index  divisor  was  initially 
determined  to  yield  the  benchmark 
value  of  213.00  at  the  close  of  trading 
on  June  17, 1994,  Each  quarter 
thereafter,  following  the  close  of  trading 
on  the  third  Friday  of  March,  June, 
September  and  December,  the  Index 
components  will  be  ranked  in 
descending  market  capitalization  order 
and  the  Index  portfolio  adjusted  by 
changing  the  number  of  whole  shares  of 
each  component  stock  so  that  the  five 
largest  capitalized  stocks  in  the  Index 
represent  60%  of  the  Index  value,  and 
the  remaining  40%  of  the  Index  value  is 
evenly  distriWed  over  the  remaining 
securities.  If  the  number  of  components 
in  the  Index  changes  firom  eleven 
securities,  the  Amex  will  continue  to 
weight  the  five  components  with  the 
highest  market  capitalization  12%.  The 


remaining  components  will  then  be 
weighted  equally.*  For  example,  if  two 
new  components  are  added  to  the  Index, 
the  five  securities  with  the  highest 
market  capitalizations  will  be  assigned 
12%  weightings  while  the  remaining 
eight  securities  in  the  Index  would  be 
weighted  5%. 

The  Exchange  has  chosen  to  rebalance 
following  the  close  of  trading  on  the 
quarterly  expiration  cycle  because  it 
allows  an  option  contract  to  be  held  for 
up  to  three  months  without  a  change  in 
the  Index  portfolio  while  at  the  same 
time,  maintaining  the  “modified”  equal 
dollar  weighting  feature  of  the  Index.  If 
necessary,  a  divisor  adjustment  is  made 
at  the  rebalancing  to  ensure  continuity 
of  the  Index’s  value.  The  newly  adjusted 
portfolio  becomes  the  basis  for  the 
Index’s  value  on  the  first  trading  day 
following  the  quarterly  adjustment. 

The  Amex  states  that  it  nas  had 
experience  making  regular  quarterly 
adjustments  to  a  number  of  its  indexes 
and  has  not  encountered  investor 
confusion  regarding  the  adjustments, 
since  they  are  done  on  a  regular  basis 
and  timely,  proper  and  adequate  notice 
is  given.  An  information  circular  is 
distributed  to  all  Exchange  members 
notifying  them  of  the  quarterly  changes. 
This  circular  is  also  sent  by  facsimile  to 
the  Exchange’s  contacts  at  the  major 
options  firms,  mailed  to  recipients  of 
the  Exchange’s  options  related 
information  circulars,  and  made 
available  to  subscribers  of  the  Options 
News  Network,  In  addition,  the 
Exchange  will  include  in  its 
promotional  and  marketing  materials  for 
the  Index  a  description  of  the 
“modified”  equal  dollar  weighting 
methodology.  As  noted  above,  the 
number  of  shares  of  each  component 
stock  in  the  Index  portfolio  remains 
fixed  between  quarterly  reviews  except 
in  the  event  of  certain  types  of  corporate 
actions  such  as  the  payment  of  a 
dividend  other  than  an  ordinary  cash^ 
dividend,  a  stock  distribution,  stock 
splits,  reverse  stock  splits,  a  rights 
offering  distribution,  reorganization, 
recapitalization,  or  similar  event  with 
respect  to  the  component  stocks.  In  a 
merger  or  consolidation  of  an  issuer  of 
a  component  stock,  if  the  stock  remains 
in  the  Index,  the  number  of  shares  of 
that  security  in  the  portfolio  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  components’  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  the  event  of  a  stock 
replacement,  the  average  dollar  value  of 
the  remaining  portfolio  components  in 
the  same  weighting  tier  as  the  stock 


^  See  Amendment  No.  2. 


being  replaced  will  be  calculated  and 
that  amount  “invested”  in  the  stock  of 
the  new  component,  to  the  nearest 
whole  share.  In  all  cases,  the  divisor 
will  be  adjusted,  if  necessary,  to  ensure 
Index  continuity. 

The  Amex  will  calculate  and  maintain 
the  Index,  and  pursuant  to  Exchange 
Rule  90lC{b)  may  at  any  time  or  from 
time  to  time  substitute  stocks,  or  adjust 
the  number  of  stocks  included  in  the 
Index,  based  on  changing  conditions  in 
Israel.  However,  the  Exchange  will  not 
decrease  the  number  of  Index 
component  stocks  to  less  than  nine  or 
increase  the  number  of  component 
stocks  to  greater  than  fourteen  without 
prior  Commission  approval. 

The  value  of  the  Index  will  be 
calculated  continuously  and 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association’s 
Network  B. 

Expiration  and  Settlement 

The  Exchange  proposes  to  trade  cash- 
settled,  European-style  Index  options 
(i.e.,  exercises  are  permitted  at 
expiration  only).  The  Exchange  also 
proposes  that  Israeli  Index  options  will 
have  trading  hours  from  9:30  a.m.  to 
4:10  p.m.  EST.  As  with  other  index 
options  traded  on  the  Amex,  the  options 
on  the  Index  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  (“Expiration  Friday”). 
The  last  trading  day  in  an  option  series 
will  normally  the  second  to  last 
business  day  preceding  the  Saturday 
following  the  third  Friday  of  the 
expiration  month  (normally  a 
Thursday).  Trading  in  expiring  options 
will  cea.se  at  the  close  of  trading  on  the 
last  trading  day. 

The  Index  value  for  purposes  of 
settling  a  specific  Israeli  Index  option 
will  be  calculated  based  upon  the 
primary  exchange  regular  way  opening 
sale  prices  for  the  component  ^ 
securities.^  In  the  case  of  NM  securities, 
the  first  reported  sale  price  will  be  used. 
As  trading  begins  in  each  of  the  Index’s 
component  securities,  its  opening  sale 
price  is  used  in  the  calculation.  Once  all 
of  the  component  stocks  have  opened, 
the  value  of  the  Index  is  determined  and 
that  value  is  used  as  the  settlement 
value  of  the  option.  If  any  of  the 
component  stocks  do  not  open  for 
trading  on  the  last  trading  day  before 


*  in  the  case  of  ADRs,  the  primary  exchange  refers 
to  the  primary  exchange  for  the  ADR  and  not  the 
underlying  security.  Telephone  conversation 
between  Claire  McGrath,  Special  Counsel, 
Derivative  Securities.  Amex,  and  Stephen  Youhn, 
Derivative  Products  Regulation,  SEC,  on  Aug.  19, 
1994. 
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expiration,  then  the  prior  day’s  last  sale 
price  is  used  in  the  calculation. 

The  Exchange  plans  to  list  options 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  the  two 
additional  calendar  months  in  the 
March  cycle.  In  addition,  longer  term 
option  series  having  up  to  thirty-six 
months  to  expiration  may  be  trade.  In 
lieu  of  such  long-term  options  on  a  full- 
value  Index  level,  the  Exchange  may 
instead  list  long-term,  reduced-value 
put  and  call  options  based  on  one-tenth 
(Vioth)  the  Index’s  full-value.  In  either 
event,  the  interval  between  expiration 
months  for  either  a  full-value  or 
reduced-value  long-term  option  will  not 
be  less  than  six  months. 

Eligibility  Standards'for  Index 
Components 

The  Index’s  component  securities  all 
have  major  business  interests  in  Israel, 
and  have  been  selected  on  the  basis  of 
their  market  capitalization,  trading 
liquidity,  and  representation  of  Israeli 
business  industries.  The  Amex  believes 
the  components  represent  the  largest 
and  most  liquid  of  all  Israeli  securities 
trading  in  the  U.S.,  and  that  the  Index 
tracks  closely  the  performance  of  larger 
broad  market  Israeli  indexes,  such  as  the 
Oscar  Gruss  Israel  Index,  which 
contains  all  of  the  more  than  50  Israeli 
securities  currently  traded  in  the  U.S. 
This  index  is  carried  in  the  Israeli  press 
as  well  as  by  Bloomberg  L.P.,  a  major 
U.S.  data  vendor. 

In  choosing  among  Israeli  stocks  that 
meet  the  minimum  criteria  set  forth  in 
Exchange  Rule  901C,  the  Exchange  will 
select  stocks  that:  (1)  have  a  minimum 
market  value  in  U.S.  dollars  of  at  least 
$75  million,  except  that  for  each  of  the 
lowest  weighted  component  securities 
in  the  Index  that  in  the  aggregate 
account  fcH^  no  more  than  10%  of  the 
weight  of  the  Index,  the  market  value 
may  be  at  least  $50  million;  (2)  have  an 
average  monthly  trading  volume  in  the 
U.S.  markets  over  the  previous  six 
month  period  of  not  less  than  500,000 
shares  (or  ADRs);  (3)  have  at  least  85% 
of  the  numerical  Index  value  and  at 
least  80%  of  the  total  number  of 
component  securities  meeting  the 
current  criteria  for  standardized  option 
trading  set  forth  in  Exchange  Rule  915; 
and  (4)  are  reported  securities  that  trade 
on  either  the  NYSE,  Amex  (subject  to 
the  limitations  of  Rule  901C),  or  are  NM 
securities. 

The  Amex  will  ensure  that  no  more 
than  20%  of  the  weight  of  the  Index  is 
represented  by  ADRs  overlying  foreign 
securities  that  are  not  subj^  to 
comprehensive  surveillance  sharing 


agreements.*  Currently,  no  Index 
components  have  the  majority  of  their 
trading  volume  occurring  on  an 
exchange  with  which  the  Amex  does 
not  currently  have  in  place  an  effective 
surveillance  sharing  agreement. 

Exchange  Rules  Applicable  to  Stock 
Index  Options 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  regular  and  long¬ 
term  contracts  based  on  ^e  Index. 

These  Rules  cover  issues  such  as 
surveillance,  exercise  prices,  and 
position  limits.  Surveillance  procedures 
currently  used  to  monitor  trading  in 
each  of  the  Exchange’s  other  index 
options  will  also  be  used  to  monitor 
trading  in  options  on  the  Index.  The 
Index  is  deemed  to  be  a  Stock  Index 
option  under  Rule  90lC(a)  and  a  Stock 
Index  Industry  Group  imder  Rule 
900C(b)(l).  With  respect  to  Rule 
903C(b),  the  Exchange  proposes  to  list 
near-the-money  (i.e.,  within  ten  points 
above  or  below  the  current  index  value) 
options  series  on  the  Index  at  2Vz  point 
strike  (exercise)  price  intervals  when  the 
value  of  the  Index  is  below  200  points. 

In  addition,  the  Exchange  proposes  to 
establish,  pursuant  to  Rule  904C(c),  a 
position  limit  of  7,500  contracts  on  the 
same  side  of  the  market. 

The  Exchange  seeks  to  have  the 
ability  to  utilize  its  Auto-Ex  system  for 
orders  in  Index  options  of  up  to  50 
contracts.  Auto-Ex  is  the  Exchange’s 
automated  execution  system  which 
provides  for  the  automatic  execution  of 
market  and  marketable  limit  orders  at 
the  best  bid  or  offer  at  the  time  the  order 
is  entered.  The  Exchange  believes  the 
ability  to  use  Auto-Ex  for  orders  of  up 
to  50  contracts  will  provide  customers 
with  liquid  markets  and  expeditious 
executions.  The  Amex  represents  that  it 
has  the  necessary  systems  capacity  to 
support  new  series  that  would  result 
from  the  introduction  of  Israeli  Index 
Options.® 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 


*  See  Amendment  No.  2. 

«  See  Letter  from  Warren  I.  Kaiser.  Senior  Vice 
President,  Information  Technology,  Amex,  to 
Michael  Walinskas,  Derivative  Products  Regulation, 
SEC,  dated  August  6, 1994.  Additionally,  tlM 
Options  Price  Reporting  Authority  ("OPRA”)  has 
stated  that  it  has  the  necessary  systems  capacity  to 
support  those  new  series  of  index  options  that 
would  result  from  the  introduction  of  index  options 
and  Index  LEAPS.  See  Memorandum  from  loe 
Corrigan,  Executive  Director,  OPRA,  to  Charles 
Faurot,  Managing  Director,  Market  Data  Services, 
Amex,  dated  August  8, 1994. 


prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  E)C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
18  and  should  be  submitted  by 
September  16, 1994. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-21010  Filed  8-25-94;  8:45  am) 
BILUNG  CODE  8010-01-M 


[Release  No.  34-44556;  File  No.  SR-BSE- 
94-07] 

Sei?-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Boston  Stock  Exchange,  Inc. 
Relating  to  the  Reporting  of  Outside 
Assets  and  Liabilities  Attributable  to 
Broker-Dealers. 

August  19, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  May  2, 1994,  the 
Boston  Stock  Exchange,  Inc.  (“BSE”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  ^  as  described  in  Items  I,  II  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  August  16, 1994,  the 
Exchange  submitted  Amendment  No.  2 
to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Boston  Stock  Exchange  seeks  to 
adopt  a  rule  requiring  broker-dealers 
assigned  to  the  Exchange  as  their 
Designated  Examining  Authority  to 
report  to  the  Exchange  all  outside  assets 
and  liabilities  attributable  to  the  broker- 
dealer.  The  text  of  the  proposed  rule  is 
as  follows: 


^  17  CFR  200.30-3(a)(12)  (1993). 

’  On  May  12, 1994,  the  BSE  filed  Amendment  No. 
1  which  corrects  a  technical  mistake  in  the  original 
rule  filing  in  the  text  of  tile  Rule,  which  no  longer 
applies  because  in  Amendment  No.  2  the  BSE 
reformulated  the  proposed  rule  change.  See  letter 
from  Karen  Aluise,  Assistant  Vice  President,  Boston 
Stock  Exchange,  to  Sandy  Sciole,  Branch  Chief 
Commission,  dated  May  5, 1994. 

2  In  Amendment  No.  2  the  Exchange  submitted  a 
revised  Exhibit  2  to  its  filing.  See  letter  from  Karen 
Aluise,  Assistant  Vice  President,  Boston  Stock 
Exchange,  to  Amy  Bilbija,  Commission,  dated 
August  10, 1994. 


Chapter  XXII — Financial  Reports  and 
Requirements — Aggregate 
Indebtedness — Net  Capital 

Reporting  of  Assets  and  Liabilities 
Attributable  to  Broker-Dealers 

Sec.  2(n)  Broker-Dealers  assigned  to 
the  Boston  Stock  Exchange  as  their 
Designated  Examining  Authority 
(“DEA”)  are  required  to; 

(1)  Submit  to  the  Exchange  Financial 
and  Operational  Combined  Uniform 
Single  Report  pFOCUS”)  reports,  in 
compliance  with  Securities  and 
Exchange  Commission  Rule  17a-5, 
which  must  include  all  assets  and 
liabilities  attributable  to  the  broker- 
dealer. 

(2)  Report  to  the  Exchange  on  a 
quarterly  basis  (or  more  often  as  deemed 
appropriate  by  the  Exchange)  the 
following; 

(a)  All  assets  and  liabilities 
attributable  to  the  broker-dealer  or  held 
by  another  entity  for  the  broker-dealer’s 
account.  This  shall  include: 

(i)  All  checking  accounts,  brokerage 
accounts,  debts,  etc.  in  the  broker- 
dealer’s  name  or  guaranteed  by  the 
broker-dealer;  and 

(ii)  Liabilities  of  other  entities,  broker- 
dealers  or  individuals  assumed  by  the 
broker-dealer; 

(b)  A  description  of  any  outstanding 
litigation  or  contracts  which  may  have 
a  material  financial  impact  on  the 
broker-dealer  or  its  business;  and 

(c)  A  pro-forma  consolidated  capital 
computation  of  assets  and  liabilities  of 
any  subsidiary  or  affiliate  for  which  the 
broker-dealer  guarantees,  endorses  or 
assumes  directly  or  indirectly  the 
obligations  or  liabilities. 

(3)  Immediately  notify  the  Exchange 
of  any  financial  matters,  including  but 
not  limited  to  litigation  and  contracts, 
which  may  have  a  material  impact  on  its 
capital  and/or  its  equity  requirements 
pursuant  to  Exchange  Rules. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  ensure  that  all  broker- 
dealers  assigned  to  the  Exchange  as 
their  Designated  Examining  Authority 
(“DEA”)  provide  the  Exchange  with 
reports  of  all  outside  assets  and 
liabilities  attributable  to  the  broker- 
dealer.  This  will  enable  the  Exchange  to 
independently  review  and  confirm  the 
capital  computations  and  consolidated 
financial  condition  of  Exchange  DEA 
assigned  broker-dealers,  thereby 
enhancing  its  oversight  responsibilities 
in  conjunction  with  the  Commission’s 
more  stringent  reporting  requirements 
under  the  Net  Capital  Rule. 

2.  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  Section  6(b)(5)  of  the  Act, 
in  that  the  rule  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  bunlen  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriated  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
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which  the  self-regulatory  organization 
consents,  the  Commission  will; 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solkitatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persrms  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-94-07 
and  should  be  submitted  by  September 
16, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretory. 

IFR  Doc.  94-21009  Filed  8-25-94;  8  45  am] 
BILUNQ  COOK 


[Release  No.  34-34565;  FUe  No.  SR-CBOE- 
94-021 

Seif-Regulatory  Organizations;  Order 
Approving  Propos^  Rule  Change  by 
the  Chlca^  Board  Options  Exchange, 
Inc.,  Relating  to  Equity  and  SPX  RAES 
Participation  Requirements 

August  19, 1994. 

On  January  22, 1994,  the  Chicago 
Board  Options  Exchange.  Inc.  (“C^E 
or  “Exchange”)  submitted  to  the 
Securities  and  Exchange  Commission 
(“SEC”  or  Commission”),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”),*  and 
Rule  19b—4  thereunder,*  a  proposal  to 
amend  its  rules  to  impose  fees  on 


'  15  U.S.C  §  78s(bKl)  (1982). 
^  17  CFR  §  240.19b-4  (1993). 


market  makers  who  fail  to  observe 
certain  participation  duties  on  the  Retail 
Automated  Execution  System  (“RAES”) 
for  equity  and  Standard  &  Poor’s  500 
Index  (“SPX”)  classes  of  optimis. 

Among  other  things,  the  CBOE  proposes 
to  amend  CBOE  Rules  8.16,  “RAES 
Eligibility  in  Equity  Options”  and  24.16, 
“RAES  Eligibility  in  SPX/NDX,”  to 
impose  the  following  fees  for  failures  to 
satisfy  the  rules’  log-off  requirements;  * 
(1)  a  fee  of  $100.00  for  each  of  one  to 
three  failures  within  one  twelve-month 
period;  (2)  a  fee  of  $250.00  for  each  of 
four  to  six  failures  within  one  twelve- 
month  period;  and  (3)  a  fee  of  $500.00 
for  each  of  seven  or  more  failures  within 
one  twelve-month  period.  In  addition, 
the  proposal  provides  that  members 
who  fail  to  meet  the  log-on  requirements 
of  CBOE  Rules  8.16(b)  or  24.16(b) 
ordinarily  will  be  suspended  from 
participation  on  RAES  at  the  applicable 
trading  station  for  a  period  extending  to 
21  consecutive  business  days.'* 

Notice  of  the  proposed  rule  change 
was  published  for  comment  in  the 
Federal  Register  in  Securities  Exchange 
Act  Release  Nos.  34270  (June  28, 1994), 
59  FR  34457  (July  5,  1994)  and  34329 
(July  7,  1994),  59  FR  35954  (July  14, 
1994).  No  comments  were  received  on 
the  proposal. 

The  CBOE  states  that  the  purpose  of 
the  proposed  rule  change  is  to  impose 
fees  on  members  who  fail  to  observe  the 
RAES  log-off  requirements  set  forth  in 
CBOE  Rules  8.16(a)  and  24.16(a).  The 
proposed  fees  for  equity  and  SPX  RAES 
are  identical  in  amounts  and  graduated 
structure  to  the  fees  approved  recently 
for  failures  to  comply  with  the  log-on 
and  log-off  requirements  for  Standard  & 
Poor’s  100  Index  (“OEX”)  options.®  For 
OEX  options,  and  as  proposed  for  SPX 
and  equity  options,  the  fee  amounts 
increase  in  relation  to  the  number  of 
times  each  calendar  year  that  a  member 
does  not  log  off  as  required. 


^CBOE  Rules  8.16(a)(iii)  and  24.16(a)(iii)  require 
a  market  maker  participating  in  RAES  for  equity  or 
SPX  options  to  continue  on  the  system  only  as  long 
as  he  is  present  in  the  trading  crowd  and  to  log  off 
RAES  when  be  leaves  the  trading  crowd,  unless  the 
departure  is  for  a  brief  interval. 

'*  CBOE  Rule  8.16(b)  states  that  in  option  classes 
designated  by  tlie  Market  Performance  Committee 
(“MPC*'),  any  market  maker  who  lias  logged  on 
RAES  at  any  time  during  an  expiration  month  must 
log  on  the  RAES  system  in  that  option  class 
whenever  he  is  present  in  that  trading  crowd  until 
the  next  expiration.  CBOE  Rule  24.1^)  states  l)iat 
unless  exempted  by  tite  MFC.  any  market  maker 
who  )ias  logged  on  RAES  at  any  time  during  an 
expiration  month  must  log  on  the  RAES  system  in 
SPX/NDX  whenever  he  is  present  in  that  trading 
crowd  until  the  next  expiration. 

s  See  Sqpurities  Exchange  Act  Release  No.  34376 
(July  14, 1994),  59  FR  37109  (order  approving  File 
14o.  SR-CBOE— 94-12)  ("OEX  RAES  Approv^ 
Order”). 


As  is  the  case  for  fees  applicable  to 
OEX  RAES  participants  under  existing 
CBOE  Rule  24. 17,  “RAES  Eligibility  in 
OEX,”  the  proposed  fees  do  not 
constitute  disciplinary  action,  although 
the  CBOE’s  review  procedures  in 
Chapter  XIX,  “Hearings  and  Review,”  of 
the  CBOE’s  rules  will  be  available  for 
review  of  fees  assessed  under  the 
proposal.  The  CBOE  states  that  the 
Commission  has  noted  the 
appropriateness  of  such  fees  and  appeal 
ri^ts  in  a  related  context.^ 

In  addition  to  establishing  a  fee 
schedule  for  failures  to  comply  with  log¬ 
on  and  log-off  requirements,  the  CBOE 
proposes  to  issue  a  Regulatory  Circular 
that  will  reaffirm  the  nature  of  CBOE 
market  makers’  RAES  log-on  and  log-off 
responsibilities  in  equity  and  SPX 
options  classes  and  describe  the 
consequences  that  attach  to  any  market 
maker’s  failure  to  observe  these 
responsibilities.  The  Regulatory  Circular 
addresses  four  points.  First,  CBOE  Rules 
8.16(a)(iii)  and  24.16(a)(iii)  require  any 
market  maker  who  has  logged  onto 
RAES  at  a  trading  station  on  any  given 
trading  day  to  log  off  RAES  whenever 
the  market  maker  leaves  the  trading 
crowd  for  more  than  “a  brief  interval.” 
The  Regulatory  Circular  interprets  “a 
brief  interval”  to  mean  “five 
consecutive  minutes.”  Under  this 
interpretation  any  market  maker  who 
signs  onto  RAES  at  a  particular  trading 
station  during  a  trading  session  must  log 
off  the  system  prior  to  leaving  that 
station  for  more  than  five  consecutive 
minutes.  The  CBOE  believes  that  this 
interpretation  should  eliminate 
ambiguity  about  the  amount  of  time  a 
market  maker  may  be  away  firom  the 
trading  crowd  without  signing  off  RAES. 

Second,  the  Regulatory  Circular  notes 
that  graduated  fees  will  be  asses-sed 
under  CBOE  Rules  8.16(a)  and  24.16(a) 
for  failures  to  observe  the  RAES  log-off 
requirement. 

Third,  the  Regulatory  Circular  reflects 
the  MFC’s  designation  pursuant  to 
CBOE  Rules  8.16(b)  and  24.16(b)  that 
the  expiration  month  log-on 
requirements  reflected  in  those  rules 
will  be  enforced  in  all  classes  of  equity 
and  SPX  options  for  which  RAES  is 


*Specif}caily,  in  approving  a  CBOE  proposal  that 
included  procedures  for  contesting  tlie  fees  assessed 
for  delayed  submission  of  trade  data,  the 
Commission  stated  that  "Although  such  formalized 
procedures  are  unusual  for  chaiienging  fee 
assessments,  they  actually  make  the  imposition  of 
the  fee  fairer  by  allowing  members  to  c^lenge 
erroneous  fee  charges.  Moreover,  these  procedures 
are  reasonably  designed  to  afford  a  member 
assessed  a  fee  the  opportunity  to  challenge  the 
veracity  of  the  assessments.”  See  Securities 
Exchange  Act  Release  No.  30001  ()>fovembei  26. 
1991),  56  FR  63529  (order  approving  File  Na  SR- 
CBOE-90-06).  See  also  OEX  RAES  Approval  Otdt*i, 
Supra  note  5. 
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available.  Accordingly,  any  market 
maker  who  has  logged  onto  RAES  in 
accordance  with  CBOE  Rules  8.16(a)  or 
24.16(a)  during  an  expiration  month  for 
a  given  class  of  options  must  log  on 
whenever  present  at  the  applicable 
trading  station,  until  the  next 
expiration. 

Fourth,  the  Regulatory  Circular 
reflects  a  determination  by  the  MFC, 
pursuant  to  its  authority  under  CBOE 
Rules  8.16(d)  and  24.16(d),  that  any 
market  maker  who  fails  to  meet  the  log¬ 
on  requirements  under  CBOE  Rules 
8.16(b)  or  24.16(b)  ordinarily  will  be 
suspended  from  pculicipation  on  RAES 
at  the  applicable  trading  station  for  a 
period  extending  to  21  consecutive 
business  days.^ 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5).  in 
particular,  in  that  it  is  designed  to 
enable  the  CBOE  to  enforce  compliance 
with  the  Act,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
rotect  investors  and  the  public  interest 
y  assuring  that  equity  and  SPX  options 
market  makers  are  aware  of  and  meet 
their  responsibilities  pertaining  to 
RAES. 

The  Commission  Ends  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  Skrtion  6(b)(5)  in  that  it 
is  designed  to  facilitate  transactions  in 
securities  and  to  protect  investors  and 
the  public  interest.*  The  Commission 
believes  that  the  graduated  fee  schedule 
for  failures  to  comply  with  the  RAES 
log-off  requirements  and  the  imposition 
of  suspensions  for  failures  to  meet  the 
RAES  log-on  requirements  established 
in  CBOE  Rules  8.16(b)  emd  24.16(b)  are 
designed  to  maintain  the  integrity  of  the 
RAES  system  for  equity  and  SPX 
options.  The  fees  and  suspensions, 
together  with  the  provision  speeding 
that  a  market  maker  must  log  off  RAES 
when  leaving  the  trading  crowd  for 
more  than  “a  brief  interval”  of  five 
minutes,  are  designed  to  ensure  that 
there  is  adequate  market  maker 
participation  at  all  times  in  SPX  and 

’’  In  contrast  to  this  suspension  provision,  the 
OEX  RAES  Approval  Order  provides  that  members 
who  (ail  to  observe  the  RAES  log-on  requirements 
for  OEX  options  are  subject  to  a  fee.  The  CBOE  has 
determine  that  suspensions,  not  fees,  are  the 
appropriate  mechanisms  to  promote  compliance 
with  RAES  log-on  requirements  for  equity  and  SPX 
options.  The  ^OE  states  that  it  may  introduce  fees 
for  failures  to  observe  the  log-on  requirements  for 
equity  and  SPX  options  at  a  later  date  if  experience 
so  dictates. 

» 15  U.&C  §  78ffbK5)  (1982). 


equity  RAES  and  that  market  makers  are 
properly  logged  on  to  the  system.  The 
presence  of  an  adequate  number  of 
market  makers  protects  investors  and 
contributes  to  the  maintenance  of  fair 
and  orderly  markets  by  helping  the 
Exchange  to  maintain  the  continued 
availability  of  RAES  for  SPX  and  equity 
options,  thereby  contributing  to  the 
effective  and  efficient  execution  of 
public  investor  orders  at  the  best 
available  prices. 

In  addition,  the  Commission  believes 
that  the  proposed  Regulatory  Circular 
should  facilitate  compliance  with  SPX 
and  equity  RAES  requirements  by 
explaining  market  makers’  RAES  log-on 
and  log-off  requirements  and  the  fees 
and  suspensions  provided  for  failures  to 
satisfy  those  requirements.  The 
Commission  also  believes  that  the 
graduated  fee  schedule  should 
encourage  compliance  with  the  log-off 
requirements  and  may  increase  the 
Exchange’s  ability  to  deter  repeat 
offenders.  Likewise,  the  Commission 
believes  that  the  provision  establishing 
suspensions  for  failures  to  comply  with 
the  RAES  log-on  requirements  should 
deter  participating  market  makers  firam 
abandoning  their  commitment  to  RAES 
for  other  than  good  cause.® 

Finally,  the  Commission  believes,  as 
it  has  concluded  in  the  past,*®  that  the 
right  to  appeal  the  fees  and  suspensions 
imposed  under  the  proposal  pursuant  to 
Chapter  XIX  of  the  CBOE’s  rules  ** 
should  help  to  safeguard  the  procedural 
rights  to  SPX  and  equity  RAES 
participants.  In  addition,  the 
Commission  believes  that  the  CBOE’s 
Regulatory  Circular  should  help  to 
safeguard  the  procedural  rights  of  SPX 
and  equity  RA£S  participants  by 
providing  them  with  additional 
notification  and  clarification  of  their 
RAES  log-on  and  log-off  responsibilities. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,**  that  the 
proposed  rule  change  (SR-CBOE^-94- 
02),  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  *3 

*The  Commission  notes  that  under  CBOE  Rules 
8.16  and  34.16  the  CBOE  retains  the  discretion  to 
bring  full  disciplinary  proceedings.  The 
Commission  expects  the  CBOE  to  faring  full 
disciplinary  proceedings  where  appropriate,  for 
example,  in  cases  of  egregious  or  repeated 
violations  of  the  SPX  and  equity  RAES 
requirements. 

See  OEX  RAES  Approval  Order,  supra  note  5. 

"  See  Letter  from  Michael  Meyer,  Schiff  Hardin 
&  Waite,  to  Yvonne  Fracticelli,  Attorney,  Options 
Branch.  Division  of  Market  Regulation, 
Commission,  dated  August  19, 1994. 

« 15  U.S.C  S  788(b)(2)  (1982). 

» 17  C-FR  200.30-3(a)(12)  (1993). 


[FR  Doc.  94-21058  Filed  8-25-94;  8:45  am) 
BtLUNQ  CODE  SOIO-Ot-M 

[Retease  No.  34-34552;  intemational  Series 
Release  No.  703;  File  No.  SR-CBOE-94- 
19) 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Inc.  Relating  to  the 
Listing  and  Trading  Options  on  the 
CBOE  Emerging  Markets  Index 

August  19, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  June  30, 
1994,  the  Chicago  Board  Options 
Exchange  (“CBOE”  or  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
August  18, 1994,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  fiom  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  fd  Substance  of 
the  Proposed  Rule  Change 

As  provided  in  Exchange  Rule  24.2, 
“Designation  of  the  Index,”'*  the  CBOE 
proposes  to  list  for  trading  options  on 
the  CBOE  Emerging  Markets  Index 
(“Emerging  Markets  Index”  or  “Index”). 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  propo^  rule  change  and  discussed 

'  15  U.S.C  78s(b)(l)  (1988). 

» 17  CFR  240.19b-4  (1991). 

*  In  Amendment  No.  1,  the  Exchange  proposes  to 
treat  the  CBOE  Emerging  Markets  Index  as  a 
narrow-based  index  for  purposes  of  ntargin  and 
position  limit  treatment  Pursuant  to  CBOE  Rule 
24.4A,  the  position  limits  for  the  OBOE  Emerging 
Markets  Index  would  initially  he  set  at  10.500 
contracts.  See  Letter  from  Eilron  Smith,  Director. 
Product  Development,  Research  Department.  CBOE, 
to  Brad  Ritter,  Attorney,  Office  of  Market 
Supervision,  Division  of  Market  Regulation, 
Commission,  dated  August  18, 1994  (“Amendment 
No.  1"). 

*  Exchange  Rule  24.2  provides,  in  part,  that  the 
Commission  must  approve  a  particular  index  upon 
which  options  are  traded. 
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any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  speciHed  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  (A),  (B),  and  (C)  below,  of 
the  most  signiBcant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled  European-style  * 
index  options  on  the  Emerging  Markets 
Index.  The  Index  will  initially  consist  of 
25  closed-end  funds  which  invest  in  the 
stocks  of  firms  in  the  emerging  Asian 
and  Latin  American  economies. 
According  to  the  Exchange,  no  proxy  for 
the  performance  of  these  emerging 
economies  is  currently  available  in  the 
U.S.  derivatives  markets.  The  Exchange 
believes,  therefore,  that  options  on  the 
Index  will  provide  investors  with  a  low- 
cost  means  of  participating  in  the 
performance  of  these  markets  and/or 
hedging  against  the  risk  of  investing  in 
the  Asian  and  Latin  American  emerging 
markets. 

Index  Design 

The  Emerging  Markets  Index  will 
initially  consist  of  25  closed-end  funds.^ 
All  of  the  closed-end  fund  components 
of  the  Index  currently  trade  on  the  New 
York  Stock  Exchange. 

As  of  June  15, 1994,  the  closed-end 
funds  comprising  the  Index  ranged  in 
market  capitalization  horn  a  low  of 
$49.4  million  to  a  high  of  $1,146  billion. 
The  average  capitalization  as  of  that 
date  was  $146  million.  The  closed-end 
fund  accounting  for  the  largest 
percentage  of  the  total  weighting  of  the 
Index  on  that  date  was  the  Chile  Fund 
Inc.  (9.07%),  while  the  smallest  was  the 
Korea  Equity  Fund  Inc.  (1.98%). 

Calculation 

The  Index  is  price-weighted  and 
reflects  changes  in  the  prices  of  the 
components  relative  to  the  base  date  of 


’  European-style  options  can  only  be  exercised 
during  a  speciHed  period  before  the  options  expire. 

*The  components  of  the  Index  are  the;  Asia 
Pacific  Fund:  Asia  Tigers  Fund  Inc.:  China  Fund 
Inc.:  Greater  China  Fund  Inc.:  lardine  Fleming 
China  Region  Fund  Inc.:  Morgan  Stanley  India 
Fund:  Indonesia  Fund  Inc.:  lakarta  Growth  Fund 
Inc.:  Korea  Fund  Inc.;  Korea  Equity  Fund  Inc.: 
Malaysia  Fund  Inc.:  First  Philippine  Fund  Inc.: 
Singapore  Fund  Inc.;  ROC  Taiwan  Fund:  Taiwan 
Fund  Inc.;  Thai  Fund  Inc.;  Latin  American 
Discovery  Fund  Inc.;  Latin  American  Equity  Fund 
Inc.:  Latin  America  Investment  Fund  Inc.: 
Argentina  Fund  Inc.:  Brazilian  Equity  Fund  Inc.; 
Brazil  Fund  Inc.;  Chile  Fund  Inc.;  Mexico  Equity 
and  Income  Fund  Inc.:  and  Mexico  Fund  Inc. 


December  31, 1991.  The  Index  value  is 
calculated  by  summing  the  prices  of  the 
component  securities  and  then  dividing 
by  a  divisor  that  yielded  an  index  value 
of  100.00  as  of  that  date.  The  value  of 
the  Index  at  the  close  on  June  15, 1994, 
was  151.69. 

The  Index  will  be  calculated  by  CBOE 
or  its  designee' on  a  real-time  basis  using 
last-sale  prices  and  will  be  disseminated 
every  15  seconds  by  the  Exchange.  If  a 
component  closed-end  fund  is  not 
currently  being  traded,  the  most  recent 
price  at  which  the  closed-end  fund 
traded  will  be  used  in  the  Index 
calculation. 

Maintenance 

The  Index  will  be  maintained  by  the 
Exchange.  To  maintain  continuity  in  the 
Index  following  an  adjustment  to  a 
component  security,  the  divisor  will  be 
adjusted.  Changes  which  may  result  in 
divisor  changes  include,  but  are  not 
limited  to,  certain  rights  issuances. 

The  Exchange  states  that  the  Index 
will  be  reviewed  on  approximately  a 
monthly  basis  by  the  CBOE  staff.  The 
Exchange  may  change  the  composition 
of  the  Index  at  any  time  or  from  time  to 
time  to  reflect  the  changes  affecting  the 
components  of  the  Index  or  the 
emerging  Asian  and  Latin  American 
markets  generally.  If  it  becomes 
necessary  to  remove  a  component  from 
the  Index,  every  effort  will  be  made  to 
add  a  closed-end  fund  that  preserves  the 
character  of  the  Index.  In  such 
circumstances,  the  CBOE  will  take  into 
account  the  capitalization,  liquidity, 
volatility,  and  name  recognition  of  the 
proposed  replacement  closed-end  fund. 
The  Exchange  will  most  likely  maintain 
25  closed-end  funds  in  the  Index  at  all 
times. 

Long-Term  Index  Options 
In  addition  to  Index  options  on  the 
full-value  of  the  Index,  the  Exchange 
also  proposes  to  list  long-term  Index 
option  series  (“LEAPS”)  as  provided  in 
CBOE  Rule  24.9,  and  reduced-value 
Index  LEAPS  for  which  the  underlying 
value  would  be  computed  at  one-tenth 
(Vio)  of  the  value  of  the  Index.  The 
current  and  closing  Index  value  of  any 
such  reduced-value  Index  LEAPS  will, 
after  such  initial  computation,  be 
rounded  to  the  nearest  one-hundredth. 
Other  than  the  reduced  value,  all  other 
specifications  and  calculations  for  the 
reduced-value  Index  LEAPS  will  remain 
the  same. 

Exercise  and  Settlement 
Index  options  will  have  European- 
style  exercise  and  will  be  “A.M.-settled 
index  options”  within  the  meaning  of 
the  rules  in  Chapter  XXIV  of  the 


Exchange’s  rules.^  The  CBOE  proposes  f 
to  amend  Rule  24.9  to  refer  specifically 
to  Emerging  Markets  Index  options.  The 
Exchange  states  that  the  proposed  Index 
options  would  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month.  Thus,  the  last  day  for 
trading  in  an  expiring  series  will  be  the 
second  business  day  (ordinarily  a 
Thursday)  preceding  the  expiration 
date. 

Exchange  Rules  Applicable 

Except  as  modifled  in  the  proposal, 
the  Rules  in  Chapter  XXIV  of  the 
Exchange’s  Rules  regarding  narrow- 
based  indexes  will  l^  applicable  to 
Index  options.®  Pursuant  to  Exchange 
Rule  24.4A,  Index  option  contracts 
based  on  the  Emerging  Markets  Index 
will  be  subject  to  the  position  limits  of 
10,500  contracts.®  For  purposes  of 
position  and  exercise  limits.  Index 
LEAPS  will  be  aggregated  with  Index 
options  on  a  one  for  one  basis.  Under 
the  proposal,  ten  reduced- value  Index 
LEAPS  contracts  will  equal  one  full- 
value  Index  option  or  Index  LEAP  for 
purposes  of  aggregating  positions.  The 
Exchange  represents  that  it  has  the 
necessary  systems  capacity  to  support 
new  options  series  that  would  result 
from  the  introduction  of  Index  options 
and  Index  LEAPS. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,*®  in  particular,  in  that  it  will 
provide  investors  with  an  opportunity 
to  invest  in  options  based  upon  the 
Emerging  Markets  Index  pursuant  to 
rules  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  facilitating 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


^  Under  CBOE  Rule  24.9.  A.M.-settled  index 
options  are  settled  based  on  an  index  value  derived 
from  opening  prices  on  the  last  day  of  trading  prior 
to  expiration. 

*  See  Amendment  No.  1.  supra  note  3. 

»/d. 

'“ISU.S.C.  78f(b)(5)  (19881. 
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(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  it  reasons  for  so  finding  or  (ii) 
as  to  which  the  Exchange  consents,  the 
Commission  will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-94— 19  and  should  be 
submitted  by  September  16, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.” 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  94-21007  Filed  8-25-94;  8:45  am) 
BILLMG  CODE  8010-Ot-M 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Propos^  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Inc.  Relating  to  the 
Listing  and  Trading  Options  on  the 
CBOE  Emerging  Asian  Markets  Index 

August  19, 1994 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),*  and  Rule  19b-4  thereunder ,2 
notice  is  hereby  given  that  on  )ime  30, 
1994,  the  Chicago  Board  Options 
Exchange  (“CBOE”  or  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  UI  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
August  18, 1994,  the  ^change  filed 
Amendment  No.  1  to  the  proposed  rule 
change.2  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  (ff  Substance  of 
the  Proposed  Rule  Change 

As  provided  in  Exchange  Rule  24.2, 
“Designation  of  the  index,”  ♦  the  CBOE 
proposes  to  list  for  trading  options  on 
the  CBOE  Emerging  Asian  Markets 
Index  (“Emerging  Asian  Markets  Index” 
of  “Index”).  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  CBOE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  i^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  propo^  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


’  15  U.S.C.  78#(b)(1)  (1986). 

2  17  CFR  240.19b-4  (1991). 

2  In  Amendment  No.  1,  the  Exchange  proposes  to 
treat  the  CBOE  Emerging  Asian  Markets  Index  as  a 
narrow-based  index  for  purposes  of  margin  and 
position  limit  treatment.  Pursuant  to  CBOE  Rule 
24.4A.  the  position  limits  for  the  CBOE  Emerging 
Asian  Markets  Index  would  initially  be  set  at  10,500 
contracts.  See  Letter  from  Eileen  Smith,  Director, 
Product  Development,  Research  Department  CBOE, 
to  Brad  Ritter,  Attorney,  OfTice  of  Market 
Supervision,  Division  of  Market  Regulation, 
Commission,  dated  August  18, 1994  (“Amendment 
No.  1”), 

*  Exchange  Rule  24.2  provides,  in  part,  that  the 
Commission  must  approve  a  particular  index  upon 
which  options  are  traded. 


places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  siunmaries,  set  forth 
in  Sections  (A),  (B),  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  ca^-settled,  European-style^ 
index  options  on  the  Emerging  Asian 
Markets  Index.  The  Index  will  initially 
consist  of  16  closed-end  funds  which 
invest  in  the  stocks  of  firms  in  the 
emerging  Asian  economies.  According 
to  the  Exchange,  no  proxy  for  the 
performance  of  these  emerging 
economies  is  currently  available  in  the 
U.S.  derivatives  markets.  The  Exchange 
believes,  therefore,  that  options  on  the 
Index  will  provide  investors  with  a  low- 
cost  means  of  participating  in  the 
performance  of  these  maikets  and/or 
hedging  against  the  risk  of  investing  in 
the  Asian  emerging  markets. 

Index  Design 

The  Emerging  Asian  Markets  Index 
will  initially  consist  of  16  closed-end 
funds.B  All  of  the  closed-end  fund 
components  of  the  Index  currently  trade 
on  the  New  York  Stock  Exchange. 

As  of  June  15, 1994,  the  closM-end 
funds  comprising  the  Index  ranged  in 
maricet  capitalization  from  a  low  of 
$49.4  million  to  a  high  of  $589.4 
million.  The  average  capitalization  as  of 
that  date  was  $214.5  million.  The 
closed-end  fund  accounting  for  the 
largest  percentage  of  the  total  weighting 
of  me  Index  on  ffiat  date  was  the  Thai 
Fund  Inc.  (10.60%),  while  the  smallest 
was  the  Jakarta  Growth  Fund  Inc. 
(3.52%). 

Calculation 

The  Index  is  price-weighted  and 
reflects  changes  in  the  prices  of  the 
components  relative  to  the  base  date  of 
December  31, 1991.  The  Index  value  is 
calculated  by  summing  the  prices  of  the 
component  securities  and  then  dividing 
by  a  divisor  that  yielded  an  index  value 
of  100.00  as  of  that  date.  The  value  of 
the  Index  at  the  close  on  June  15, 1994, 
was  155.07. 


*  European-dyle  options  can  only  be  exercised 
during  a  specified  period  before  the  options  expire. 

■The  components  of  the  Index  are  the:  Asia 
Pacific  Fund:  Asia  Tigers  Fund  inc.;  Qtina  Fund 
Iitc.;  Greater  Qiina  Fund  Inc.;  (ardine  Fleming 
China  Region  Fund  Inc.;  Morgan  Stanley  litdia 
Fund;  Indonesia  Fund  Inc4  Jarkarta  Growth  Fund 
Inc.;  Korea  Fund  Inc^  Korea  Equity  Fund  htc.; 
Malaysia  FuimI  Inc.;  First  Philippine  Fund  Iik;.; 
Singapore  Fund  Inc:  RCX;  Taiwan  Fuitd;  Taiwan 
Fund  Inc.;  and  Thai  Fund  Inc 
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The  Index  will  be  calculated  by  CBOE 
or  its  designee  on  a  real-time  basis  using 
last-sale  prices  and  will  be  disseminated 
every  15  seconds  by  the  Exchange.  If  a 
component  closed-end  fund  is  not 
currently  being  traded,  the  most  recent 
price  at  which  the  closed-end  fund 
traded  will  be  used  in  the  Index 
calculation. 

Maintenance 

The  Index  will  be  maintained  by  the 
Exchange.  To  maintain  continuity  in  the 
Index  following  an  adjustment  to  a 
component  security,  the  divisor  will  be 
adjusted.  Chaises  which  may  result  in 
divisor  changes  include,  but  are  not 
limited  to,  certain  rights  issuances. 

The  Exchange  states  that  the  index 
will  be  reviewed  on  approximately  a 
monthly  basis  by  the  CBOE  staff.  The 
Exchange  may  change  the  composition 
of  the  Index  at  any  time  or  from  time  to 
time  to  reflect  the  changes  ejecting  the 
components  of  the  Index  or  the 
emerging  Asian  markets  generally.  If  it 
becomes  necessary  to  remove  a 
component  from  the  Index,  every  effort 
will  be  made  to  add  a  closed-end  fund 
that  preserves  the  character  of  the  Index. 
In  such  circumstances,  the  CBOE  will 
take  into  account  the  capitalization, 
liquidity,  volatility,  and  name 
recognition  of  the  proposed  replacement 
closed-end  fund.  The  Exchange  w’ill 
most  likely  maintain  16  closed-end 
funds  in  the  Index  at  all  times. 

Long-Term  Index  Options 

In  addition  to  Index  options  on  the 
full-value  of  the  Index,  the  Exchange 
also  proposes  to  list  long-term  Index 
option  series  (“LEAPS”)  as  provided  in 
CBOE  Rule  24.9,  and  reduced-value 
Index  LEAPS  of  which  the  underlying 
value  would  be  computed  at  one-tenth 
( Vioth)  of  the  value  of  the  Index.  The 
current  and  closing  Index  value  of  any 
such  reduced-value  Index  LEAPS  will, 
after  such  initial  computation,  be 
rounded  to  the  nearest  one-hundredth. 
Other  than  the  reduced  value,  all  other 
specihcations  and  calculations  for  the 
reduced-value  Index  LEAPS  w'ill  remain 
the  same. 

Exercise  and  Settlement 

Index  options  w'ill  have  European- 
style  exercise  and  will  be  “A.M.-settled 
index  options”  within  the  meaning  of 
the  rules  in  Chapter  XXIV  of  the 
Exchange’s  rules.^  The  CBOE  proposes 
to  amend  Rule  24.9  to  refer  specifically 
to  Emerging  Asian  Matrkets  Index 
options.  The  Exchange  states  that  the 


’’  Under  CBOE  Rule  24.9,  A.M.-settled  index 
options  are  settled  based  on  an  index  value  derived 
from  opening  prices  on  the  last  day  of  trading  prior 
to  expiration. 


proposed  Index  options  would  expire 
on  die  Saturday  following  the  third 
Friday  of  the  expiration  month.  Thus, 
the  last  day  for  trading  in  a  expiring 
series  will  be  the  second  business  day 
(ordinarily  a  Thursday)  preceding  the 
expiration  date. 

Exchange  Rules  Applicable 

Except  as  modified  in  the  proposal, 
the  Rules  in  Chapter  XXIV  of  the 
Exchange’s  Rules  regarding  narrow- 
based  index  will  be  applicable  to  Index 
options.®  Pursuant  to  Exchange  rule 
24.4A.  Index  option  contracts  based  on 
the  Emerging  Asian  Markets  Index  will 
be  subject  to  position  limits  of  10,500 
contracts.®  For  purposes  of  position  and 
exercise  limits.  Index  LEAPS  will  be 
aggregated  with  Index  options  on  a  one 
for  one  basis.  Under  the  proposal,  ten 
reduced-value  Index  LEAP  contracts 
will  equal  one  full-value  Index  option  or 
Index  LEAP  for  purposes  of  aggregating 
positions.  The  Exchange  represents  that 
it  has  the  necessary  systems  capacity  to 
support  new  options  series  that  would 
result  from  the  introduction  of  Index 
options  and  Index  LEAPS. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,^®  in  particular,  in  that  it  will 
provide  investors  with  an  opportunity 
to  invest  in  options  based  upon  the 
Emerging  Asian  Markets  Index  pursuant 
to  rules  designed  to  prevent  firaudulent 
and  manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  facilitating 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(Cl  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


•See  Amendment  No.  1.  Supra  note  3. 
»W. 

'“15  U.S.C.  78f(b)(5|  (1968). 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will; 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-94-20  and  should  be 
submitted  by  September  16, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-21006  Filed  8-25-94;  8;45  am) 
BILUNG  CODE  B010-01-4M 


"  17  CFR  200.30-3(a|(12)  (1993). 
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[Release  No.  34-34563;  File  No.  SR-CHX- 
94-151 

Sell-Regulatory  Organizations; 

Chicago  Stock  Exchange,  Inc.;  Order 
Granting  Accelerated  Approval  to 
Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  Relating  to  Corporate 
Governance  Issues 

August  19, 1994. 

On  June  23, 1994,  the  Chicago  Stock 
Exchange,  Inc.  (“CHX”  or  “Exchange”) 
submitted  to  the  Securities  and 
Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”) '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  certain  provisions  of  its 
Constitution  relating  to  corporate 
governance  issues.  On  June  30, 1994, 
the  Exchange  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change  in  order  to  narrow 
the  scop>e  of  the  original  hling.^ 

The  proposed  rule  change,  including 
Amendment  No.  1,  was  published  for 
comment  in  Securities  ^change  Act 
Release  No.  34379  (July  14, 1994),  59  FR 
37110  Ouly  20, 1994).  No  comments 
were  received  on  the  proposal.  This 
order  approves  the  proposed  rule 
change  on  an  accelerated  basis. 

The  CHX’s  Bocud  of  Governors 
(“Board”)  is  responsible  for  managing 
the  business  of  the  Exchange  and  is 
vested  with  all  the  powers  necessary  for 
the  government  of  ^e  Exchange,  the 
regulation  of  the  business  conduct  of 
members  and  member  organizations  and 
the  promotion  of  the  welfare,  objects 
and  purposes  of  the  Exchange.'* 
Currently,  the  Board  consists  of  twenty- 
four  elected  Governors,  plus  the  Vice 
Chairman  of  the  Board  and  the 
President  of  the  Exchange.’*  Of  the 


<  15  U.&C  78s(b)(l)  (1988). 

2 17  OK  240.19b-4  (1991). 

*  See  letter  from  David  T.  Rusoff,  Attorney,  Foley 
&  Lardner,  to  Sandra  Sciole,  Special  Counsel. 
Division  of  Market  Regulation,  SEC,  dated  June  29, 
1994  ("Amendment  No.  1”). 

See  Article  ni.  Sec  1  of  the  CHX  Constitution. 

^  See  Article  m.  Sec  2  of  the  CHX  Constitution. 
The  Chairman  of  the  Board  is  appointed  by  the 
Board  from  among  the  elected  Governors.  Id.  Since 
1992,  the  Chairman  has  served  in  a  non* 
management  capacity  and  haa  bean  primarily 
responsible  for  Board  oversight  of  management 
performance.  See  Securities  Exchange  Act  Release 
No.  31633  (December  22, 1992),  97  FR  62402 
(December  30, 1992)  (File  Noa.  SR-MS&-62-t2  and 
SR-MSE-92-13).  The  Vice  Chairman  of  the  Board 
is  elected  by  the  membership  and  must  be  active 
on  the  Boor  of  the  Exchange.  See  Art  10.  Sec  2  of 
the  CHX  Constitution.  The  Vice  Chairman  has  the 
power,  subiect  to  Board  approval,  to  appoint 
individuals  to  serve  on  caitain  Exchange 
committees.  See  Art  VI,  Sec  3  of  the  QKX 
Constitution.  Finally,  the  Preaidant  of  the  Exchange 
is  appointed  by  the  Board  to  serve  at  its  pleasure. 


twenty-four  Governors,  sixteen  must  be 
members,  general  partners  of  member 
firms  or  officers  of  member  corporations 
(“member  Governors”);  and  ei^t  must 
be  unaffiliated  with  the  Exchange  or  any 
broker-dealer  in  securities  (“non¬ 
member  Governors”).®  The  CHX 
Constitution  also  requires  that  nine  of 
the  sixteen  member  Governors  be  from 
the  Chicago  area,  at  least  three  of  whom 
must  be  active  on  the  floor  of  the 
Exchange,  and  that  seven  member 
Governors  be  from  outside  the  Chicago 
area.^ 

The  CHX  proposes  to  amend  its 
Constitution  to  achieve  a  governance 
structure  under  which  the  Exchange  and 
its  wholly-owned  subsidiaries,  the 
Midwest  Clearing  Corporation  (“MCC”) 
and  the  Midwest  Securities  Trust 
Company  (“MSTC”),®  will  be  able  to 
operate  as  a  single,  coherently  run 
business.®  In  eff^,  the  proposed  rule 
change  will  enable  the  same  individuals 
to  serve  on  the  Boards  of  the  Exchange, 
MCC  and  MSTC. 

Under  the  proposed  amendments  to 
the  CHX  Constitution,  five  Governors 
will  be  added  to  the  Exchange’s  Board, 
for  a  total  of  twenty-nine  elected 
Governors  plus  the  Vice  Chairman  and 
the  President.*®  The  proposed  rule 
change  also  will  create  a  new  category 
of  Governor  to  represent  MCC  and 
MSTC  participants  in  the  governance 
process.**  Thus,  upon  approval  and 
implementation  of  these  proposals,  the 
Bo^  will  include  one  additional  non¬ 


The  President  is  the  chief  executive  officer  of  the 
Exchange  and  cannot  be  a  member  or  affiliated  with 
a  membw  organization  during  his  or  her 
incumbency.  See  Art.  VI,  Sec.  4  of  the  CHX 
Constitution. 

*  See  Article  m.  Sec.  2  of  the  CHX  Constitution. 
For  purposes  of  Board  elections,  the  twenty-four 
Governors  are  divided  into  three  classes,  as  follows: 
there  are  five  member  Governors  and  three  non¬ 
member  Governors  in  Classes  I  and  ID;  there  are  six 
member  Governors  and  two  non-member  Governors 
in  Class  U.  Id. 

*  See  Article  IV,  Sec  4{b)(i)  of  the  CHX 
Constitution. 

*Por  discussion  of  correspxtnding  amendments  to 
the  By-Laws  of  MCC  and  MSTC,  see  Securities 
Exchange  Act  Release  No.  34427  (July  21, 1994),  59 
FR  38653  (July  29. 1993)  (File  Nos.  SR-MCC-94- 
07  and  SR-MSTO94-09)  ("MCC/MSTC  Proposal"). 

*The  CHX  has  indicated,  however,  that  the 
Exchange  and  its  subsidiaries  will  continue  to  be 
separate  legal  entities.  Telephone  conversation 
between  David  T.  RusoB,  Attorney,  Foley  k 
Lardner,  and  Beth  A.  Staler,  Attorney,  Division  of 
Market  Regulation,  SEC  on  August  10, 1994. 

’"The  proposed  rule  change  will  not  affect  the 
powers  of  the  CHX  Board,  see  supra  note  4  and 
accompanying  text,  or  the  method  of  selection  and 
duties  of  the  ^change’s  senior  officers.  See  supra 
notes. 

*’  The  Exchange  has  proposed  conforming 
changes  to  cnher  Constitutional  provisions  in  order 
to  reflect  th^crsetion  of  the  new  participant 
Governor  category.  See,  e.g..  Arti^  IV.  Sec.  5 
("UroitalloD  on  Sarvice")  and  Sec.  7  ("Nominations 
by  Members"). 


member  Governor  and  four  Governors 
who  are  general  partners  or  officers  of 
a  participant  of  MCC  or  MSTC 
(“participant  Governors”).** 

In  terms  of  their  qualifications, 
participant  Governors  must  have 
securities  clearance  and/or  settlement 
expertise,  background  or 
responsibilities.  To  ensure  that  floor 
members  are  not  over-represented  on 
the  Board,  the  Exchange  has  stated  that 
management  will  use  its  best  efforts  to 
ensure  that  the  newly  created 
participant  Governor  positions  will  not 
initially  or  thereafter  be  filled  by  floor 
members.** 

Finally,  the  Exchange  proposes  to 
allow  a  participant  Governor  to  be  re¬ 
categorized  as  a  member  Governor,  or  a 
member  Governor  to  be  re-categorized 
as  a  participant  Governor,  so  long  as 
both  positions  are  within  the  same 
class.**  The  proposed  rule  change  will 
provide  this  increased  flexibility  only  if 
the  Governor  being  recategorized 
otherwise  meets  the  qualifications  for 
his  or  her  new  position. 

According  to  the  CHX,  the  proposed 
rule  change  is  consistent  with  S^ion 
6(b)(5)  of  the  Act  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 


*^Th«  five  new  Governors  will  be  divided  among 
the  three  classes,  see  supra  note  6.  as  foDows:  there 
will  be  one  participant  Governor  in  Classes  I  and 
II,  and  two  participant  Governors  in  Claas  HI;  the 
additional  non-member  Governor  will  be  placed  in 
Class  n. 

the  event  that  a  floor  member  is  elected  to 
fill  a  participant  Governor  position,  the  Exchange 
has  stated  t^t  it  will  promptly  notify  the 
Commission.  In  addition,  if  this  Exchange’s  best 
efforts  do  not  succeed  in  ensuring  that  floor 
members  do  not  fill  participant  Governor  positions, 
the  Exchange  is  committed  to  revisit  this  Issue.  See 
letter  from  David  T.  RusoS.  Attorney,  Foley  8 
Lardner.  to  Sharon  Lawson,  Assistant  Director, 
Division  of  Market  Regulation,  SEC,  dated  )uly  8, 
1994  ("July  8  Letter"). 

**  See  supra,  notes  6  and  14.  According  to  the 
Exchange,  the  President  vdll  recommend  and  the 
Board  (or  Executive  Committee)  must  approve  the 
recategorization  of  a  Governor.  The  CHX  has  stated 
that,  aiftar  initial  implementation  of  the  proposed 
rule  change,  the  recategorization  provision  mainly 
will  be  u^  to  help  fiU  vacancies  oo  the  Board. 
Telephone  conversation  between  David  T.  Rusoff, 
Attorney.  Foley  8  Lardner.  and  Beth  A.  Stekler, 
Attorney,  Divisioa  of  Market  Regulatloa,  SEC,  on 
August  17. 1994.  A  recatagorization  will  not  affect 
the  qiwHflcations  for  serviitg  in  a  given  Board 
position  or  the  length  of  the  Governor's  term. 
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requirements  of  Section  6(b). In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  Sections 
6(b)(1),  6(b)(3)  and  6(b)(5)  of  the  Act. 
S^tion  6(b)(1)  of  the  Act  requires  that 
an  exchange  be  organized  and  have  the 
capacity  to  carry  out  the  purposes  of  the 
Act  and  to  comply,  and  to  enforce 
compliance  by  its  members  and  persons 
associated  with  its  members,  with  the 
Act.  the  rules  and  regulations 
thereunder  and  the  rules  of  the 
exchange.  Section  6(b)(3)  of  the  Act 
requires  that  the  rules  of  an  exchange 
assure  the  fair  representation  of  its 
members  in  the  selection  of  its  directors 
and  administration  of  its  affairs  and 
provide  that  one  or  more  directors 
represent  issuers  and  investors  and  not 
be  associated  with  a  member  of  the 
exchange  or  a  broker-dealer.  Finally. 
Section  6(b)(5)  of  the  Act  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed,  in  general,  to 
protect  investors  and  the  public  interest. 

In  the  Commission’s  opinion,  changes 
in  the  composition  of  the  board  of 
governors  of  a  national  securities 
exchange  typically  raise  difficult 
regulatory  issues,  due  to  the  board’s 
special  role  and  responsibilities  in 
managing  the  business  of  an  exchange 
and  in  ensuring  that  the  exchange 
fulfills  its  obligations  under  the  Act.^^ 
Accordingly,  Iwfore  the  Commission  can 
approve  a  proposed  board 
reorganization,  the  Commission  must  be 
satisfied  that  all  exchange 
constituencies,  including  the  public,  are 
fairly  represented  in  its  governance.*' 

After  careful  review,  tne  Commission 
believes  that  the  CHX  proposal  should 
allow  the  Exchange  and  its  subsidiaries 


•»  15  U.S.C.  78f{b)  (1988). 

'^For  discussion  of  the  powers  of  the  CHX  Board. 
see  supra,  notes  4-5  and  accompanying  text. 

*'The  Commission  previously  has  indicated  that 
allowing  a  single  constituency  to  dominate 
exchange  govertuince  may  be  inconsistent  with  the 
requirements  of  the  Act  See,  e.g..  Securities 
Exchange  Act  Release  No.  22058  (May  21. 1985),  50 
FR  23090  (May  30. 1985)  (File  Nos.  SR-CBOE.^44- 
15  and  SR-CBOE-84-16)  (disapproving  proposed 
rule  change  to  increase  the  minimum  number  of 
floor  directors  on  the  Board  of  the  Chicago  Board 
Options  Exchange  (‘*CBOE‘*)  and  approving 
proposed  rule  c^ctge  to  provide  for  election  of  a 
fkx>r  member  to  be  the  (30E’s  Executive 
Committee  Chairman)  ('*CBOE  Order”).  See  also 
Securities  Exchange  Act  Release  Nos.  31633 
(December  22. 1992).  57  FR  62402  (December  30. 
1992)  (File  Nos.  SR-MSE-92-12  and  SR-MSE-92- 
13)  (approving  proposed  rule  change  to  increase 
diversity  of  representation  on  the  Exchange’s 
Nominating  Committee.  Executive  Committee  and 
Audit  Committee,  to  limit  the  position  of  Vice 
Chairman  to  floor  members  and  to  levise  the  duties 
of  the  Exchange's  other  senior  oflicers).("1992 
Exchange  Order”):  and  33901  (April  12. 1994).  59 
FR  18586  (April  19. 1994)  (File  No.  SR-CHX-93- 
28)  (approving  proposed  rule  change  to  provide, 
among  other  things,  more  flexibility  in  the ' 
appointment  of  Governors  to  the  Executive  and 
Finance  Committees). 


to  operate  more  efficiently.  In  addition, 
the  Commission  has  concluded  that  the 
proposed  rule  change  strikes  an 
appropriate  balance  between  the  various 
constituencies  of  the  CHX  *®  and, 
therefore,  is  consistent  with  the  Act’s 
requirements.  The  Commission’s 
reasons  for  reaching  these  conclusions 
are  set  forth  in  more  detail  below. 

The  Commission  recognizes  that  the 
CHX  and  its  clearing  corporation  and 
trust  company  subsidiaries  generally  are 
viewed  as  parts  of  one  “Exchange 
complex.’’  Among  other  things,  the 
CHX,  MCC  and  MSTC  share  certain 
facilities,  systems  and  financial 
services.*®  Under  the  current 
governance  stnicture,  however,  the  CHX 
has  found  that  having  different 
Governors  serve  on  the  Board  of  each 
organization  can  complicate  strategic 
planning  for  the  “complex”  and  may 
create  certain  inefficiencies  in  the 
development  and  implementation  of 
policy.2o  In  order  to  address  these 
issues,  the  proposed  rule  change  will 
enable  the  same  individuals  to  serve  on 
the  Board  of  the  CHX  and  its 
subsidiaries.^*  The  Commission 
therefore  believes  that  the  CHX  proposal 
should  foster  greater  coordination  in 
decision  making  among  the  Exchange. 
MCC  and  MSTC. 

More  importantly  for  purposes  of  the 
Act’s  requirements,  the  Commission 
finds  that  the  new  Board  will  continue 
to  be  representative  of  the  CHX  and  its 
various  constituencies.^^  Specifically, 
the  Commission  has  concluded  that,  as 
a  practical  matter,  the  proposed  rule 
change  should  maintain  existing  levels 
of  public  participation  on  the  CHX 
Board  and  should  prevent  floor 
domination  of  the  governance  of  the 
Exchange.23 

First,  although  the  Commission  would 
be  concerned  by  a  significant  increase  in 


'*For  purposes  of  tills  order,  the  Ckimmission  has 
limited  its  discussion  to  the  adequacy  of 
representation  of  Exchange  constituencies  (i.e..  the 
public,  floor  members  and  “upstairs”  members). 

For  further  discussion  of  the  adequacy  of 
representation  of  participants,  see  MCC/MSTC 
Proposal,  supra  note  8. 

'•Telephone  conversation  between  David  T, 
Rusoff.  Attorney,  Foley  ft  Lardner,  and  Beth  A. 
Stekler,  Attorney,  Division  of  Market  Regulation, 
SEC,  on  August  17. 1994. 

«'ld. 

As  noted  above,  however,  the  exchange,  the 
clearing  corporation  and  the  trust  company  will 
continue  to  be  separate  legal  entities  and  to  hold 
separate  Board  meetings.  See  supra,  note  9. 

As  noted  above,  see  supra  note  18.  the 
Ciommission's  analysis  herein  is  limited  to  the 
impact  of  the  proposed  rule  change  on  the  relative 
representation  of  the  public,  floor  members  and 
“upstairs’'  members  on  the  CHX  Board. 

2'*  Prior  Commission  decisions  regarding 
corporate  goveniance,  see  supra  note  17,  largely 
have  turned  on  these  principles.  See,  e.g..  CBOE 
Order  and  1992  Exchange  Order. 


the  proportion  of  securities 
professionals  on  an  exchange’s  board, 
the  Commission  does  not  believe  that 
the  CHX  proposal  favors  professionals  at 
the  expense  of  the  public.  The 
Commission  notes  that  the  CHX  Board 
presently  consists  of  sixteen  member 
(i.e.,  industry)  CJovemors  and  eight  non¬ 
members  (i.e.,  public)  CJovemors.  As 
amended,  four  participant  Governors 
and  one  non-member  Ckjvernor  will  be 
added  to  the  Board,  for  a  total  of  twenty 
industry  and  nine  public 
representatives.  On  that  basis,  the 
Commission  agrees  with  the  Exchange’s 
argument  that  the  proposed  rule  change 
will,  in  effect,  maintain  the  current 
balance  between  those  constituencies.^^ 
The  Commission  therefore  finds  that  the 
CHX  proposal  is  consistent  with  the  fair 
representation  and  the  protection  of 
investors  and  the  public  interest. 

Similarly,  basea  on  certain 
commitments  made  by  the  CHX,  the 
Commission  is  satished  that  the 
proposed  rule  change  will  not  be  used 
as  an  indirect  means  to  achieve  floor 
domination  of  the  Board.  The 
Commission  recognizes  that  many  MCC 
or  MSTC  participants  are  also  CHX 
members  and,  in  that  capacity,  may  be 
active  on  the  floor  of  the  Exchange.  Due 
to  the  Commission’s  long-standing 
concerns.  Exchange  management  has 
committed  to  use  its  best  efforts  to 
ensure  that  the  participant  Governor 
positions  will  not  be  filled  by  floor 
members  upon  implementation  of  the 
proposed  rule  change  or  in  the  future.'® 
The  Commission  believes  that  these 
commitments  should  be  sufficient  to 
prevent  floor  members’  interests  from 
being  over-represented  in  the 
governance  of  the  Exchange.  Finally, 
although  the  proposal  will  allow 
(k>vemors  to  be  recategorized,  the 
Commission  expects  the  CHX  to 
exercise  its  discretion  in  a  manner 
which  is  consistent  with  the  above 
commitments.'®  On  the  conditions  set 


Under  the  proposed  reorganization,  public 
Governors  will  constitute  31%  of  the  CFDC  Board, 
as  opposed  to  33%  of  the  existing  Board,  which  is 
a  minor  change. 

“  See  )uly  8  letter,  supra,  note  13.  In  the  event 
that  a  floor  member  is  elected  to  fill  a  participant 
Governor  position,  the  Exchange  has  stated  that  it 
will  promptly  notify  the  Commission.  In  addition, 
if  the  Exchange’s  best  efforts  do  not  succeed  in 
ensuring  that  floor  members  do  not  Fill  participant  " 
Governor  position,  the  Exchange  is  committed  to 
revisit  this  issue.  Id. 

According  to  the  CHX,  because  both  positions 
must  be  in  the  same  class,  see  supra  note  14,  the 
recategorization  of  a  Governor  will  not  affect  (i.e., 
increase  or  decrease)  the  length  of  his  or  her  term. 
Telephone  conversation  between  David  T.  Rusofl, 
Attorney,  Foley  ft  Lardner.  and  Beth  A.  Stekler, 
Attorney,  Division  of  Market  Regulation.  SEC,  on 
August  18, 1994.  If  the  Board  fills  a  vacancy  among 
the  Governors,  however,  that  individual  only  serves 
until  the  next  annual  election  meeting.  See  Art.  IB, 
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forth  above,  the  Commission  is  satisfled 
that  the  Board  composition  should  be 
sufficiently  diverse  for  it  to  carry  out  its 
obligations  imder  the  Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change, 
including  Amendment  No.  1,  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing 
thereof.  The  CHX  proposal  is  designed 
to  achieve  a  more  coherent  governance 
structure  while  maintaining  fair 
representation  of  Exchange 
constituencies  and  protecting  investors 
and  the  public  interest.  Accelerated 
approval  thereof  will  allow  these 
benefits  to  be  realized  as  soon  as 
possible.  In  addition,  the  proposed  rule 
change  was  published  in  the  Federal 
Register  for  the  full  statutory  period  and 
no  comments  were  received  on  any 
aspect  of  the  proposal. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-CHX-94-15), 
including  Amendment  No.  1,  is 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-21060  Filed  2-25-94;  8;45  am) 
BILUNG  CODE  8010-01-M 


[Release  No.  34-34555;  File  No.  SR-CSE- 
94-011 

August  19, 1994. 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  No.  1  to 
Proposed  Rule  Change  by  Cincinnati 
Stock  Exchange,  Inc.  Relating  to  the 
Exchange’s  Quality  of  Markets  Policy 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  1, 1994,  the 
Cincinnati  Stock  Exchange,  Inc.  (“CSE” 
or  “Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  Amendment  No.  1  to 
the  proposed  rule  change  as  de.scribed 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  nile 
change  from  interested  persons. 


Sec.  1  of  the  CUX  Constitution.  If  a  recategorization 
creates  a  vacancy  and  that  vacancy  is  Hlled  by  the 
Board,  the  Exchange  membership  will  retain  the 
right  to  elect  a  Governor  to  serve  the  remainder  of 
that  term. 

15  U.S.C.  78.s(b)(2)  (1988). 

•«  17  CFR  200.3(>-3(a)(12)  (1992). 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  hereby  proposes  to  amend  its 
prior  filing  regarding  the  CSE’s  policy 
governing  Quality  of  Markets.  The 
following  is  the  text  of  the  proposed 
rule  change,  with  italics  representing 
new  language  to  be  added  and  brackets 
representing  deleted  language: 

D.  Non-Preferencing  Designated  Dealers 
(a)  ITS  Inbound  Activity 
[The  percentage  of  a  non-preferencing 
member  firm’s  total  monthly  CSE  trade 
activity  which  consists  of  ITS  inbound 
executions  shall  equal  at  least  5%] 

The  percentage  of  a  non-preferencing 
member  firm’s  total  monthly  CSE  trade 
activity  which  consists  of  ITS  inbound 
executions  shall  equal  or  exceed  the 
average  percentage  achieved  by 
preferencing  Designated  Dealers  that 
manually  enter  quotations.  If  there  exist 
no  preferencing  Dealers  on  CSE  that  are 
manually  entering  quotations,  then  the 
percentage  of  a  non-preferencing 
member  firm’s  total  monthly  CSE  trade 
activity  which  consists  of  ITS  inbound 
executions  shall  equal  at  least  5%.  For 
the  purpose  of  comparing  ITS  inbound 
activity,  a  rolling  three-month  average 
will  be  used  to  derive  the  percentage  for 
the  DDs  entering  manual  quotations  and 
these  will  be  compared  to  the  next 
month’s  percentages  achieved  by  those 
member  firms  using  computer-generated 
quotations. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

'  On  February  25, 1994,  the  CSE  filed 
proposed  changes  to  its  quality  of 
markets  policy.'  The  proposal  calls  for 


’  The  rule  change  was  published  for  public 
comment  in  .Securities  Exchange  Act  Release  No. 
33849  (April  1. 1994),  59  FR  16870  (April  8, 1994). 


the  elimination  of  autoquoting  and  the 
adoption  of  objective  standards  to 
ensure  that  CSE  specialists  are 
contributing  to  the  national  market 
system.  In  response  to  comments  on  the 
filing,  the  Exchange  proposes  to  amend 
one  component  of  its  new  policy,  the 
Intermarket  Trading  System  (“ITS”) 
inbound  execution  requirement. 
Specifically,  the  requirement,  as 
amended,  would  require  that  all 
Designated  Dealers  who  computer- 
generate  their  quotations,  whether  or 
not  they  preference  order  flow,  generate 
the  same  percentage  of  ITS  inbound 
activity  as  preferencing  Designated 
Dealers  who  manually  generate  quotes. 
The  Exchange  believes  that  such  an 
approach  would  more  fairly  allocate  the 
burden  of  improved  performance  across 
all  of  its  specialists. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
intended  to  promote  just  and  equitable 
principles  of  trade. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to 
Amendment  No.  1  to  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  size  copies  thereof  with  the 
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Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  refer  to  File  No.  SR-CSE-94-01 
and  should  be  submitted  by  September 
16. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-21008  Filed  6-25-04;  8:45  am) 
eauNQ  C006  aoio-ot-M 


[Release  No.  34-34562;  Fite  No.  SR-NASO- 
94-39] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  tnc.,  Relating  to  a  Security 
Application  Fee  for  The  PORTAL 
Market 

August  19. 1994. 

I.  Introduction 

On  June  22. 1994,  the  National 
Association  of  Securities  Dealers.  Inc.. 
(“NASD”  or  “Association"),  filed  with 
the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“ACT”)  ^  and  Rule  19b-4  thereunder,^ 
a  proposed  rule  change  to  amend  The 
PORTAL  Market  Rules,  Schedule  I  to 
the  NASD  By-Laws  (“PORTAL  Rules"), 
to  add  a  security  application  fee  with 
respect  to  securities  submitted  for 
designation  in  The  PORTAL  Market. 

The  proposed  rule  change  was  ■' 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34297  Only  1, 
1994),  59  FR  35398  (July  11, 1994).  No 
comments  were  received  on  the 
proposal. 


'  15  U.&C  k  788(b)(1)  (1&68). 
Z17  CFR240.19b-4  (1991). 


II.  Description  of  the  Proposal 

The  present  proposal  amends  the 
NASD’s  PORTAL  Rules  to  add  a 
security  application  fee  that  would  be 
chaiged  to  PORTAL  participants  who 
apply  to  the  NASD  so  that,  when 
appropriate,  a  security  may  be 
designated  in  The  PORTAL  Market. 

The  Nasdaq  Stock  Market,  Inc., 
operates  The  PORTAL  Market  for  the 
quotation  of  securities  that  are  restricted 
securities,  as  defined  in  Rule  144(a)(3) 
under  the  Securities  Act  of  1933 
(“Securities  Act”),  or  are  securities  that 
are  treated  as  if  restricted.®  In  order  to 
qualify  for  inclusion  in  The  PORTAL 
Market,  a  security  that  is  restricted  or 
treated  as  if  restricted  must  be  eligible 
to  be  sold  pursuant  to  Rule  144A  under 
the  Securities  Act,^  be  in  negotiable 
form,  and  be  assigned  a  CUSIP  or  other 
security  identification  number  that  is 
different  from  any  identification  number 
assigned  to  any  unrestricted  securities 
of  the  same  class.  Designation  of  a 
security  as  a  PORTAL  security  permits 
the  security  to  be  assigned  a  CUSIP 
number  by  Standard  &  Poor’s 
Corporation  and  be  cleared  and  settled 
through  the  Depository  Trust  Company. 

Pursuant  to  section  2  of  the  PORTAL 
Rules,  any  PORTAL  participant  may 
submit  an  application  for  security 
designation.  “PORTAL  participants” 
include  PORTAL  dealers.  PORTAL 
brokers,  and  PORTAL  investors.  The 
first  two  categories  of  PORTAL 
participants  are  required  to  be  brokers 
and  dealers  registered  with  the 
Commission  under  Section  15  of  the 
Exchange  Act  and  members  of  the 
NASD.  The  third  category  of  PORTAL 
participants  are  institutional  investors 
that  are  not  members  of  the  NASD  that 
meet  the  definition  of  “qualified 
institutional  buyer"  under  Rule  144A. 

The  PORTAL  Market  has  processed 
over  one  thousand  applications  for 
designation  as  a  PORTAL  security.  The 
NASD  has  operated  The  PORTAL 
Market  since  its  initiation  June  1990 
without  the  imposition  of  any  fees  on 
users.  Under  the  present  proposal,  the 
NASD  will  adopt  a  filing  fee  of  $2,000 
per  security  application  submitted  plus 


^Part  U.  PORTAL  Rules,  provides  that  to  qualify 
for  initial  designation  and  continued  designation  in 
the  PORTAL  Maricet.  a  security  shal)  be  either  a 
restricted  security,  as  defined  in  Rule  144(a)(3) 
under  the  Securities  Act,  or  a  security  that  upon 
issuance  and  continually  thereafter  only  can  be  sold 
pursuant  to  Regulation  S  under  the  Securities  Act. 
Rule  144A,  or  Rule  144  under  the  Securities  Act. 
or  sold  In  a  transaction  exempt  from  the  rtigistration 
requirements  of  the  Securities  Act  pursuant  to 
Section  4  and  not  involving  any  public  offering. 

*Thls  provision  requires  that  the  security  meet 
the  "fungibility"  and  “information  delivery 
requirements”  of  Rule  144A(d)  (3)  and  (4)  under  the 
Securities  Act. 


$200  for  each  security  identification 
symbol  assigned  after  the  first  symbol. 
The  fee  for  each  security  identification 
symbol  is  being  established  be(::ause 
many  private  offerings  involve 
securities  that  are  sold  in  multiple 
tranches,  each  of  which  is  treated  as  a 
separate  security  that  is  assigned  a 
separate  identification  symbol,  even 
though  they  are  part  of  a  single  private 
offering. 

The  NASD  believes  the  imposition  of 
a  PORTAL  filing  fee  will  assist  The 
Nasdaq  Stock  Market.  Inc.  to  cover 
continuing  costs  associated  with  tlie 
operation  of  The  PORTAL  Market, 
including  significant  costs  associated 
with  the  processing  of  security 
applications.  The  processing  of  security 
applications  for  The  PORTAL  Market 
requires  an  immediate  review  of  all 
applications,  as  private  placements  atre 
usually  on  a  very  short  time  schedule. 
Such  review  must  ensure  that  the 
security  meets  all  of  the  requirements  in 
Part  n  of  The  PORTAL  Rules,  as 
discussed  above.  Given  the  efforts 
required  by  The  Nasdaq  Stock  Market. 
Inc.  staff,  the  NASD  believes  that  the 
fees  as  proposed  are  appropriate. 

III.  Commission’s  Findings 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(5)  of 
the  Exchange  Act,®  which  requires  that 
the  rules  of  the  Association  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which  the 
Association  operates  or  controls.  The 
Commission  believes  that  the  proposed 
rule  change  equitably  applies  a  filing  fee 
to  all  applications  submitted  by 
PORTAL  dealers,  PORTAL  brokers,  and 
PORTAL  qualified  investors  for  the 
designation  of  securities  in  The 
PORTAL  Market.  The  Commission 
believes  the  imposition  of  a  PORTAL 
filing  fee  is  reasonable  In  that  it  should 
assist  The  Nasdaq  Stock  Market,  Inc.,  in 
covering  continuing  costs  associated 
with  the  operation  of  The  PORTAL 
Market,  including  significant  costs 
associated  with  the  processing  of 
security  applications  for  the  The 
PORTAL  Market. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,®  that  the 
proposed  rule  change  (SR-NASD-94- 
39)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  7 

*  15  U.S.C.  §  780-3  (1988) 

0 15  U.S.(1  §  78s(b)(2)  (1988). 

^  17  CFR  200.30-3(a)(12)  (1991). 
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Margaret  II.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-21062  Filed  8-25-94;  8:45  am) 
BILLING  CODE  8010-01-M 


[Release  No.  34-34566;  File  No.  SR-NYSE- 
94-09] 

Seif-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  to  Amend  Rule  321  to  Clarify 
the  Term  “Control”  and  Amend  Rules 
113, 122  and  321  to  Delete  the  Word 
"Affiliate”  and  Insert  the  Word 
“Subsidiary” 

August  19, 1994. 

On  March  15, 1994,  the  New  York 
Stock  Exchange,  Inc.  (“NYSE”  or 
“Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)’  and  Ruie  19b-4 
thereunder,^  a  proposed  rule  change  to 
clarify  the  term  “control”  for  the 
purposes  of  Rule  321  and  to  delete  the 
word  “affiliate”  and  insert  the  word 
“subsidiary”  in  Rules  113, 122,  and 
321.3 

The  proposed  rule  change  w'as 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34301  (July  1, 
1994),59  FR  35162  (July  8, 1994).  No 
comments  were  received  on  the 
proposal. 

Currently,  NYSE  Rule  321  requires  a 
member  or  member  organization  to 
obtain  Exchange  approval  for  the 
formation  or  acquisition  of  an  affiliated 
company.  The  term  “affiliate”  is  defined 
in  NYSE  Rule  321.10  as  “an  entity 
engaged  in  a  securities,  or  kindred 
business  that  is  controlled  by  a  member 
or  member  organization”  (emphasis 
added).  The  Exchange  is  amending 
NYSE  Rule  321,  as  well  as  Rules  113 
and  122  (that  refer  to  an  affiliate  within 
the  meaning  of  Rule  321),  by 
substituting  the  term  “subsidiary”  for 
the  term  “affiliate.”  The  Exchange 
believes  that  this  non-substantive 
change  will  minimize  confusion  and 
avoid  potential  problems  which  could 
arise  as  a  result  of  differing  definitions 
of  the  term  “affiliate”  and  clarify  that 
the  Rules  do  not  apply  to  parent  or 
sister  companies.^ 


'  15  U.S.C.  §78s(b)(l)  (1988). 

2  17  CFR  240.19b-4  (1993). 

-‘The  rule  cliange  substitutes  the  word 
"subsidiary"  for  the  term  "afriliate”  in 
Commentaries  .10  through  .25  in  Rule  321. 

■•For  example,  the  Act  deHnes  an  "affiliate"  as  "a 
person  that  directly,  or  indirectly  through  one  or 
more  intermediaries,  controls  or  is  controlled  by,  or 
is  under  common  control  with,  the  person 
specified”  (emphasis  added).  See  17  CFR  240.12b- 
2  (1993). 


In  addition,  the  Exchange  is  amending 
the  definition  of  “control”  for  purposes 
of  NYSE  Rule  321.10.  Currently,  control 
is  presumed  if  a  member  or  member 
organization  owns  25%  or  more  of  the 
voting  securities  of  an  entity  or  is 
entitled  to  receive  25%  or  more  of  the 
net  profits.  Under  NYSE  Rule  2, 
however,  control  would  also  be 
presumed  if  an  associated  person  is  a 
director,  general  partner  or  principal 
executive  officer  or  another  entity.®  The 
Exchange  believes  it  is  appropriate  to 
include  general  partner  status  in  the 
presumption  of  control  for  purposes  of 
Rule  321.10. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).»  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public. 

Specifically,  the  Commission  believes 
substituting  the  term  “subsidiary”  for 
the  term  “affiliate”  is  a  non-substantive 
change  that  will  clarify  to  members 
which  formations  or  acquisitions 
require  prior  Exchange  approval  under 
NYSE  Rule  321.  In  addition,  the 
Commission  believes  that  including 
general  partner  status  in  the 
presumption  of  control  for  purposes  of 
NYSE  Rule  321  is  consistent  with  other 
Exchange  Rules  and  will  facilitate 
Exchange  oversight  of  functionally 
equivalent  transactions. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,’'  that  the 
proposed  rule  change  (SR-NYSE-94- 
09)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.” 

|FR  Doc.  94-21061  Filed  8-2.5-94;  8:45  am) 
BILUNG  CODE  801(H)1-M 


’  Under  NYSE  Rule  2.  a  person  is  presumed  to 
control  another  person  if  such  person  directly  or 
indirectly:  (1)  has  the  right  to  vote  25  percent  or 
more  of  the  voting  securities,  (2)  is  entitled  to 
receive  25  percent  or  more  of  the  net  profits,  or  (3) 
is  a  director,  general  partner  or  principal  executive 
officer  (or  persons  occupying  a  similar  status  or 
performing  sijnilar  functions)  of  the  othf  r  person. 

« 15  U.S.C.  §  78f(b)  (1988). 

7 15  U.S.C  §  78s(b)(2)  (1988). 

« 17  CFR  200.30-3(a)(12)  (1993). 


[Release  No.  34-34567;  File  No.  SR-PHLX- 
94-36] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  By-Law  Articles  IX  and  X 
Respecting  the  Trustees  of  the  Stock 
Exchange  Fund  and  the  Executive 
Committee 

August  19, 1994. 

Pursuant  to  Section  19(b)(ll  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  July  9, 1994,  the 
Philadelphia  Stock  Exchange,  Inc. 
(“PHLX”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  whidh  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently,  Section  9-1,  "Trustees  of 
Stock  Exchange  Fund — How 
Appointed”  of  Article  IX,  “Trustees  of 
Stock  Exchange  Fund”  of  the 
Exchange’s  By-Laws  requires  that  the 
trustees  of  the  Stock  Exchange  Fund 
(“Fund”)  include  the  Chairman  of  the 
Exchange’s  Board  of  Governors,  two 
Vice  Chairmen  of  the  Board  of  • 
Governors  and  up  to  five  other 
Exchange  members,  all  of  whom  are 
appointed  by  the  Exchange’s  Board  of 
Governors  and  serve  for  three  years  or 
until  a  successor  is  appointed.  The 
PHLX  proposes  to  amend  Section  9-1  to 
allow  two  members  of  the  Exchange’s 
Board  of  Governors,  rather  than  two 
Vice  Chairmen,  to  serve  as  trustees  of 
the  Fund  and  to  allow  qualified  non- 
memljers  to  serve  as  trustees.  In 
addition,  the  PHLX  proposes  to  amend 
Section  10-13,  “Executive  Committee,” 
of  By-Law  Article  X,  “Standing 
Committees,”  to  delete  the  requirement 
that  the  Executive  Vice  President  of  the 
Exchange  serve  on  the  Exchange’s 
Executive  Committee. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PHLX.  and  at  the 
Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
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and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  a.spects  of  such 
statements. 

Ml  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  PHLX  states  that  the  proposal  to 
amend  By-Law  Article  IX.  Section  9-1 
will  give  the  Exchange’s  Board  of 
Governors  more  flexibility  in  choosing 
trustees  of  the  Fund  by  eliminating  the 
requirement  that  all  trustees  be 
Exchange  members  or  affiliated  with 
member  organizations.  Under  the 
proposal,  the  Board  of  Governors  will  be 
able  to  choose  qualified  persons  with 
investment  management  expertise 
regardless  of  their  status  respecting 
Exchange  membership  or  affiliation. 

The  proposed  amendment  will  also 
eliminate  the  requirement  that  the 
Exchange’s  Vice  Chairmen  serve  as 
Fund  trustees,  to  ease  the  administrative 
burdens  currently  imposed  upon  the 
Vice  Chairmen.  The  proposal  retains  the 
Board  of  Governors’  oversight  of  the 
trustees  by  continuing  to  require  the 
Chairman  of  the  Board  of  Governors  to 
be  a  trustee  and  by  imposing  a  new 
requirement  that  two  other  members  of 
the  Board  of  Governors  be  trustees. 

The  proposed  amendment  to  By-Law 
Article  X.  Section  10-13  deletes  the 
Executive  Vice  President  of  the  PHLX 
from  membership  on  the  Exchange’s 
Executive  Committee.  The  PHLX  states 
that  the  Exchange’s  management  will 
continue  to  be  represented  on  the 
Executive  Committee  by  the  Exchange’s 
President  and  Chief  Executive  Officer. 

The  PHLX  believes  that  the  proposal 
is  consistent  with  section  6  of  the  Act. 
in  general,  and.  in  particular  with 
Section  6(b)(3),  in  that  it  is  designed  to 
assure  a  fair  representation  of  the 
Exchange’s  members  in  the 
administration  of  its  affairs  and  to 
provide  that  one  or  more  Fund  trustees 
may  be  representatives  not  associated 
with  a  member  of  the  Exchange.* 

(Bl  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 


'  Telephone ci;nvers<ilion  between  Murray  L. 
Rovh,  Secretary,  PHLX,  end  Yvonne  Fraticelli. 
Attorney.  Options  Branch.  Division  of  Market 
Kii^ulatioe.  (>Mnmission,  on  fuly  27, 1994. 


(Cl  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

As  a  proposed  By-Law  change,  the 
Exchange  solicited  comment  from  its 
membership  by  Circular  94-79.  dated 
May  19, 1994.  Receiving  none,  the 
Exchange  Board  of  Governors  approved 
the  proposal  for  submission  to  the 
Commission. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunissioo  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W,, 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
September  16. 1994. 

For  the  Commission,  by  the  Division  of 
market  Regulation,  pursuant  to  delegated 
authority.* 


*  17  CT--R  20a30-3{aKl2)  (19931. 


Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  94-21059  Filed  8-25-94;  8:45  am) 
BILUNG  CODE  SOIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange, 
Incorporated 

August  22, 1994. 

The  above  named  national  securities 
exchange  has  hied  applications  with  the 
Securities  and  Exchange  Commission 
(’’Conimission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Atlantis  Plastics,  Inc. 

CJass  A  Common  Stock.  $.10  Par  Value 
(File  No.  7-12863) 

Uiilgener  S.A. 

American  Depository  Shares,  each 
representing  4  shrs  of  Common  Stock. 

No  Par  Value  (File  No.  7-12864) 

Health  and  Retirement  Properties  Trust 
Shares  of  Beneficial  Interest.  $.01  Par 
Value  (File  No.  7-12865) 

NCNB  Corporation 

Common  Stock,  $2.50  Par  Value  (File  No. 
7-12866) 

Exploration  C>)mpany  of  Louisiana,  Inc. 
C^ommon  Str)ck,  $.01  Par  Value  (File  No.  7- 
12867) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  13. 1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  wilf  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  tu  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

IFR  Doc.  94-21064  Filed  B-25-94;  8:45  am| 
BILLMO  CODE  8040-01-411 
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Setf-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

August  22, 1994. 

The  above  named  national  securities 
exchange  has  hied  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
12(n(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Voyageur  Colorado  Insurance  Municipal 
Income 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12869) 

Kelley  Oil  &  Gas  Partners,  L.P. 

Depositary  Units,  No  Par  Value  (File  No.  7- 
12870) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interesed  persons  are  invited  to 
submit  on  or  before  September  13, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  hie  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  hnds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-21063  Filed  8-25-94;  8:45  am] 
BILUNQ  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated ' 

August  22, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 


for  unlisted  trading  privileges  in  the 
following  security: 

Consolidated  Papers,  Inc 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-12868) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  are  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  13, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Pei;sons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  N.W.,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-21066  Filed  8-6-94;  8:45  am] 
BiLUNO  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

August  22, 1994. 

The  above  name  national  securities 
exchange  has  Bled  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Chilgener  S.A. 

American  Depository  Shares,  Representing 
4  Shares  of  Common  Stock  (File  No.  7- 
12851) 

Shandong  Huaneng  Power  Development  Co. 
Ltd. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12852) 

TVX  Gold,  Inc. 

Common  Shares,  No  Par  Value  (File  No.  7- 
12853) 

Amax  Gold,  Inc. 

Series  B  Conv.  Pfd.  Stock,  $1.00  Par  Value 
(File  No.  7-12854) 

Citicorp 


Dep.  Shares  each  representing  l.lOtb  of  a 
share  Adj.  Rate  Cum.  Pfd.  Stock,  No  Par 
Value  (File  No.  7-12855) 

United  States  Surgical  Corporation 
$2.20  Dep.  Shares  (Bach  Representing  'Aoth 
of  a  share  of  Series  A  Conv.  Pfd.  Stock) 
(Dividend  Enhanced  Conv.  Stock-DfiCS) 
(File  No.  7-12856) 

Superior  Surgical  Manufacturing  Co. 

Common  Shares,  $.01  Par  Value  (File  Na 
7-12857) 

Trigen  Energy  Corporation 
Common  Shares.  $.01  Par  Value  (File  Na 
7-12858) 

Consolidated  Papers,  Inc. 

Common  Stock  Shares,  $1.00  Par  Value 
(File  No.  7-12859) 

Ford  Holdings,  Inc. 

Depository  Shares  Each  Representing  1.400 
of  a  share  of  Cum.  Pfd  Stock  (File  No.  7- 
12860) 

Commonwealth  Edison  Company 
$2,425  Cum.  Pfd  Stock  (File  No,  7-12861) 
John  Hancock  Bank  and  Thrift  Opportunity 
Fund 

Common  Shares  of  Beneficial  Interest,  No 
Par  Value  (File  No.  7-12862) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  13, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications' 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-21065  Filed  8-25-94;  8:45  am] 
BILUNO  CODE  8010-01-M 


[Release  No.  35-26107] 

Filing  Under  the  Public  Utility  Holding 
Company  Act  of  1935  C'Act”) 

August  19, 1994. 

Notice  is  hereby  given  that  the 
following  niing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
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and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  deciaration(s) 
should  submit  their  views  in  writing  by 
September  12, 1994  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  any  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  appiication(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Consolidated  Natural  Gas  Company,  et 
al.  (70-7508) 

Consolidated  Natural  Gas  Company 
(“CNG”),  a  registered  holding  company, 
and  its  wholly-owned  subsidiary 
company,  CNG  Financial  Services.  Inc. 
(“CNGF”).  both  located  at  CNG  Tower. 
625  Liberty  Avenue.  Pittsburgh. 
Pennsylvania  15222-3199.  have  filed  an 
application-declaration  under  Sections 
6(a).  7.  9(a).  10. 12(b).  12(c).  and  13  of 
the  Act  and  Rules  42,  43.  45  and  87-90 
thereunder. 

CNG  and  CNGF  request  authorization, 
through  December  31. 1998.  for  CNGF  to 
finance  the  purchase  of  certain  gas 
utilizing  equipment  (“Gas 
Equipment’’)  *  by  creditworthy 
customers  who  purchase  or  may  be 
expected  to  purchase  gas  directly  or  ' 


'  The  Gas  Equipment  to  be  ftnancec!  would  (all 
into  one  or  more  of  the  following  categories;  (1) 
Standard  Gas  Appliances — the  type  of  standard  gas 
appliances  contemplated  by  Rule  48.  including 
such  gas  equipment  as  ranges,  dryers,  waterheaters 
and  furnaces;  (2)  New  Technology  Equipment — gas 
equipment  marketed  to  promote  new  or  unfamiliar 
technology  that  uses  gas  as  a  hiel  (which  could 
include  equipment  using  existing  technology 
designed  for  a  new  application),  such  as  gas  heat 
pumps,  gas  air  conditioning  and  gas  turbines;  (3) 
Alternate  Fuel  Equipment — gas  equipment  that 
enables  an  end-user  to  use  natural  gas  as  an 
alternative  to  another  fuel:  such  equipment  would 
include  both  conversion  equipment  necessary  to 
convert  non-gas  utilizing  equipment  to  equipment 
that  can  use  gas  as  a  fuel  (e.g..  energy  connective 
apparatus  enabling  a  coal-burning  boiler  to  use  gas 
as  a  fuel)  and  gas  utilizing  equipment  that  is 
manufactured  and  sold  as  a  complete  indivisible 
unit  (e.g..  compact  gas  generators). 


indirectly  from  location  distribution 
companies  (“LDCs”)  of  the  CNG 
System.2  In  addition,  CNG  seeks 
authorization  to  provide  CNGF  with  up 
to  an  aggregate  of  $25  million  in  funds, 
on  a  revolving  basis,  through  December 
31, 1998,  to  enable  CNGF  to  make  Gas 
Equipment  financing  loans  to  such 
customers.  CNGF  may  obtain  funds 
from  GNG  through  this  date  by  (1) 
selling  CNGF  common  stock,  $10,000 
par  value,  to  CNG;  and/or  (2)  obtaining 
open  account  advances  from  CNG;  and/ 
or  (3)  obtaining  long-term  loans  from 
CNG. 

Open  account  advances  made  to 
CNCiF  will  be  made  by  book  entry  only, 
not  evidenced  by  short-term  notes,  and 
will  bear  the  same  interest  rate  as  open 
account  advances  made  to  participants 
in  the  CNG  System  Money  Pool,  a  rate 
equal  to  the  effective  weighted  average 
rate  of  interest  on  CNG’s  commercial 
paper  and/or  revolving  credit 
borrowing.  All  such  advances  will  be 
payable  on  demand  and  may  be  prepaid 
at  any  time  without  premium  or 
penalty.  Long-term  loans  to  CNGF  will 
be  evidenced  by  long-term  non- 
negotiable  notes  (which  may  be  book 
entry)  of  CNGF  maturing  over  a  period 
of  time  to  be  determined  by  the  officers 
of  CNG,  with  the  interest  predicated  on 
and  substantially  equal  to  CNG’s  cost  of 
funds  for  comparable  borrowings  by 
CNG.  In  the  event  that  CNG  has  not  had 
recent  comparable  borrowings,  the  rates 
will  be  tied  to  the  Solomon  Brothers. 

Inc.  Bond  Market  Roundup,  or  to  a 
comparable  rate  index,  on  the  date 
nearest  to  the  time  of  takedown.  All 
such  loans  may  be  prepaid  at  any  time 
without  premium  or  penalty. 

CNG  states  that  it  will  obtain  the 
funds  it  loans  to  CNGF  through  internal 
cash  generation,  issuance  of  long-term 
debt  securities  as  authorized  by 
Commission  orders  dated  April  21, 1993 
(HCAR  No.  25800)  and  April  14, 1994 
(HCAR  No.  26026),  borrowings  under  a 
credit  agreement,  as  authorized  by 
Commission  orders  dated  March  28, 

1991  (HCAR  No.  25283)  and  September 
9. 1992  (HCAR  No.  25626),  or  through 
other  authorizations  approved  or  to  be 
approved  by  the  Commission. 

Applicants  also  seek  authorization  for 
CNGF,  from  time  to  time  through 
December  31. 1998,  to  purchase,  at  par 
from  CNG.  shares  of  CNGF’s  $10,000  par 
value  common  stock  previously  sold  to 
CNG  to  obtain  funds,  as  described 


*The  “CNG  System"  is  comprised  of  CNG  and  its 
16  wholly-own^  subsidiaries.  The  six  local 
distribution  companies  of  the  CNG  System  are;  The 
East  Ohio  Gas  Company,  The  Peoples  Natural  Gas 
Company.  Virginia  Natural  Gas.  Inc.,  Hope  Gas. 
Inc..  West  Ohio  Gas  Company  and  The  River  Gas 
Company. 


above,  to  hold  such  reacquired  shares  as 
treasury  shares  and  to  resell  such  shares 
to  CNG  at  par.  ■ 

Applicants  state  Uiat  customers 
receiving  loans  (“Financing 
Customers’’)  will  come  primarily  from 
the  commercial  and/or  industrial  sectors 
and  will  result  mainly  from  contacts 
between  CNG  System  LDCs  and  their 
end-use  customers.®  CNGF  proposes  to 
conduct  its  Gas  Equipment  financing 
activities  both  within  and  outside  of  the 
four  states  of  Virginia,  West  Virginia. 
Pennsylvania  and  Ohio  where  the  CNG 
System  LDC’s  are  located  (collectively. 
“LDC  States’’),  However,  applicants 
state  that  during  the  twelve-month 
period  beginning  on  the  first  day  of 
January  in  the  year  following  the  date 
CNGF  commences  Gas  Equipment 
financing  activities  pursuant  to  a 
Commission  order  issued  in  this  matter, 
and  for  each  subsequent  calendar  year 
thereafter,  total  revenues  of  CNGF 
derived  from  Gas  Equipment  financing 
activities  in  the  LDC  States  will  exceed 
total  revenues  of  CNGF  derived  from 
Gas  Equipment  financing  activities  in 
all  other  states. 

CNGF  will  provide  Gas  Equipment 
financing  to  Financing  Customers  by  (1) 
making  short-term  loans  to  cover  the 
period  of  installation  of  the  Gas 
Equipment  until  permanent  financing 
can  be  obtained  by  the  customer,  or  (2) 
making  long-term  loans  for  a  period  of 
time  not  to  exceed  the  lesser  of  10  years 
or  the  expected  useful  life  of  the 
equipment.  The  aggregate  amount  of  Gas 
Equipment  financing  loans  by  CNGF 
outstanding  at  any  one  time  will  not 
exceed  $25,000,000,  with  an  individual 
customer  financing  limit  of  $5,000,000 
at  any  one  time. 

Loans  to  Financing  Customers  may  be 
secured  or  unsecured  and  will  be  made 
at  a  spread  above  the  cost  of  funds  from 
CNG  in  order  to  cover  CNGF’s  costs  and 
earn  a  return  on  its  capital.  CNGF  does 
not  have  any  full-time  employees,  and 
applicants  expect  CNGF  to  obtain 
accounting,  credit,  financial, 
management,  marketing,  operating, 
technical  and  clerical  support,  at  cost, 
from  CNG  Service  Company  (“Service 
Company’’)  pursuant  to  a  written 
service  agreement. 

Northeast  Utilities,  et  al.  (70-8048) 

Northeast  Utilities  (“Northeast”),  174 
Brush  Hill  Avenue,  West  Springfield, 

^CNGF  will  not  act  as  a  representative  of  any  gas 
equipment  manufacturer  or  supplier  by  may 
recommend  specific  manufacturers  or  types  of  gas 
equipment  to  end-users.  For  example,  a  CNG 
System  LDC  marketing  representative  may 
recommend  to  a  glass  manufacturing  company  that 
a  new  type  of  gas  equipment  be  installed  in  a 
furnace  to  increase  production  efficiency. 
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Massachusetts  01809,  a  registered 
holding  company,  and  its  wholly  owned 
subsidiary  companies  (“Subsidiaries”). 
Holyoke  Water  Power  (Company 
(“Holyoke”),  Canal  Street,  Holyoke, 
Massachusetts  01040,  Western 
Massachusetts  Electric  Company 
(“WMECO”)  and  The  Quinnehtuk 
Company  (“Quinnehtuk”),  both  of  174 
Brush  Hill  Avenue,  West  Springfield, 
Massachusetts  01809,  Public  Service 
Company  of  New  Hampshire  (“PSNH”) 
and  North  Atlantic  Energy  Corporation 
(“North  Atlantic”),  both  of  1000  Elm 
Street,  Manchester,  New  Hampshire 
03015,  The  Connecticut  Light  &  Power 
company  (“CL&P”),  Northeast  Nuclear 
Energy  Company  (“Nuclear”)  and  The 
Rock  River  ^alty  Company  (“Rocky 
River”),  each  of  107  Selden  Street, 

Berlin,  Connecticut  06037,  and  HEC  Inc. 
(“HEC”),  24  Prime  Parkway,  Natick, 
Massachusetts  01760  (all  companies 
collectively,  “Applicants”),  have  filed  a 
post-eRective  amendment  under 
Sections  6(a),  7,  9(a),  10  and  12(b)  of  the 
Act  and  Rules  43  and  45  thereunder. 

By  order  dated  December  16, 1992 
(HCAR  No.  25710)  (“December  1992 
Order”):  (1)  the  Applicants  (with  the 
exception  of  HEC,  which  was  not  an 
applicant-declarant)  were  authorized  to 
m^e  short-term  borrowings  from  time 
to  time  after  December  31, 1992  and 
through  December  31, 1994,  evidenced 
(a)  in  the  case  of  Northeast,  Holyoke, 
WMECO,  PSNH,  North  Atlantic,  CL&P, 
Nuclear,  and  Rocky  River,  by  short-term 
notes  (“Short-Term  Notes”)  issued  to 
banks  and  non-bank  lending  institutions 
through  formal  and  informm  credit 
lines,  and  (b)  in  the  case  of  Northeast, 
WMECO  and  CL&P,  by  commercial 
paper  (“Commercial  I^per”)  issued  to  a 
dealer  or  dealers  in  commercial  paper; 

(2)  the  Applicants  (with  the  exception  of 
HTC)  were  authorized  to  continue  to 
use,  through  December  31, 1994,  of  the 
Northeast  Utilities  System  Money  Pool 
(“Money  Pool”),  to  assist  in  meeting  the 
Subsidiaries*  (except  for  HEC) 
respective  short-term  borrowing  needs; 

(3)  Northeast  was  authorized  to  make 
open  accormt  advances,  through 
Eiecember  31, 1994,  to  PSNH,  Nuclear, 
North  Atlantic,  Quinnehtuk  and  Rocky 
River,  and  (4)  PSNH  was  authorized  to 
continue  to  use,  until  its  termination  on 
May  14, 1994,  of  a  revolving  credit 
facility  (“PSNH  Facility”)  entered  into 
before  PSNH  became  subiect  to 
Commission  piris  iicUon. 

By  order  dated  )une  25, 1993  (HCAR 
No.  25836)  ("June  1993  Order"),  the 
Applicants  were  authorized  to:  (1)  add 
HEC  as  a  participant  in  the  Money  Pool 
for  borrowings  up  to  $11  million 
pursuant  to  me  same  terms  and 
conditions  as  authorized  by  the 


December  1992  Order,  but  only  insofar 
as  funds  borrowed  by  HEC  were 
contributed  to  the  Money  Pool  by 
Northeast;  and  (2)  to  increase  Rocky 
River’s  short-term  borrowing 
authorization  from  $15  million  (which 
was  granted  pursuant  to  the  December 
1992  Order)  to  $25  million.  In  addition, 
the  June  1993  Order  reserved 
jurisdiction  over  PSNH,  North  Atlantic 
and  HEC  borrowings  of  Money  Pool 
funds  attributable  to  contributions  from 
WMECO. 

The  Applicants  now  propose  that  the 
aggregate  amount  of  short-term  debt  that 
CL&P  may  have  outstanding  at  any  one 
time  through  December  31, 1994  ^ 
increased  from  its  presently  authorized 
level  of  $375  million  to  $500  million.  It 
is  stated  that  CL&P  requests  such 
authorization  in  order  to  use  short-term 
debt  to  repay  its  Series  WW  First 
Mortgage  Bonds,  which  will  mature  on 
Octo^r  1, 1994. 

Central  and  South  West  Corporation,  et 
al.  70-8423 

Central  and  South  West  Corporation 
(“CSW”),  a  registered  holding  company, 
and  CSW  Energy,  Inc.  ("Energy”) 
(collectively,  “Applicants”),  a  wholly 
owned  nonutility  subsidiary  company 
of  CSW,  both  located  1616  Woodall 
Rodgers  Freeway,  P.O.  Box  660164, 
Dallas,  Texas  75202,  have  filed  an 
application-declaration  under  Sections 
6(a),  7, 9(a).  10, 12(b),  13(b).  32  and  33 
of  the  Act  and  Rules  43, 45,  51,  53, 83, 
86,  87, 90  and  91  thereunder. 

Applicants  propose  to  organize  and  to 
invest  in  certain  entities  for  the  purpose 
of  engaging  in  international  business 
activities  tltot  may  arise  firom  time  to 
time  (“Business  Activities”).  The 
Business  Activities  will  include 
forming,  acquiring,  financing  and 
owning  the  securities  or  interests  in  the 
business  of  exempt  wholesale 
generators,  as  defined  in  Section  32(e)  of 
the  Act  (“EWG”)  and  foreign  utility 
companies,  as  defined  in  Section  33(a) 
of  the  Act  (“FUOO”)  (collectively  with 
EWGs  and  FUCOs,  “Facilities”).  The 
EWGs  will  develop,  construct,  own  and 
operate  electric  generating  assets  and 
the  FUCOs  will  develop,  construct,  own 
and  operate  electric  generation, 
transmission  and  distribution  assets 
(“E/F  Activities”).  CSW  proposes  to 
organize,  form,  acquire  and  fund 
subsidiary  companies  (“Project 
Parents”)  that  would  engage  in  E/P 
Activities,  and  for  Project  Parents  to 
issue  equity  and  debt  securities  to  third 
parties. 

The  Business  Activities  will  also 
consist  oT  providing  consulting  services, 
including,  but  not  limited  to,  designing, 
constructing  and  engineering  services. 


to  foreign  electric  utility  enterprises  and 
Facilities  in  which  CSW  has  no 
ownership  interest  (collectively,  with  E/ 

F  Activities,  “Permitted  Activities”). 

CSW  proposes  to  organize  and  to 
invest  in  a  direct,  wholly  owned 
subsidiary  company,  which  is 
anticipate  to  be  named  CSW 
International,  Inc.  (“CSWI”).  In 
addition.  Applicants  proptose  for  CSWI 
and  Energy  to  organize  and  to  invest  in 
a  subsidiary  company,  which  will  be 
organized  and  to  invest  in  a  subsidiary 
company,  which  will  be  organized 
under  the  laws  of  the  Unit^  Mexican 
States  and  is  anticipated  to  be  named 
CSW  de  Mexico,  S  A.,  de  C.V. 
(“CSWdM”).  Upon  formation,  CSWI  and 
CSWdM  propose  to  organize  and  to 
invest  in  a  subsidiary  company,  which 
will  be  organized  \mder  the  laws  of  the 
United  Mexican  States  and  is 
anticipated  to  be  named  CSW  de  Mexico 
Servicios,  S.A.  de  C.V.  (“CSWdM 
Servicios”). 

Applicants  propose  to  organize  CSWI, 
CSWdM  and  CSWdM  Servicios  in  the 
following  manner.  (1)  CSWI  will  be 
organized  under  the  laws  of  the  State  of 
Delaware  urith  an  authorized  share 
capital  of  1,000  shares  of  common  stock, 
par  value  $.01  per  share;  (2)  CSWdM 
will  be  organiz^  under  the  laws  of  the 
United  Mexican  States  with  an 
authorized  share  capital  of  up  to  10,000 
shares  of  common  stock,  par  value 
NP$5.00  per  share;  and  (3)  CSWdM 
Servicios  will  be  organized  under  the 
laws  of  the  United  Mexican  States  with 
an  authorized  share  capital  of  up  to 
10,000  shares  of  common  stock,  par 
value  NP$5.00  per  share. 

CSW  Mrill  initially  subscribe  to  1,000 
shares  of  CSWl’s  authorized  and  issued 
common  stofdc,  at  a  subscription  price  of 
$1.00  per  share.  CSWI  will  initially 
subscribe  to  9,999  shares  of  CSWdM 
common  stock  at  a  subscription  price  of 
NP$5.00  per  share,  and  Energy  will 
initially  subscribe  to  one  share  of 
CSWdM  common  stock  at  a  subscription 
price  of  NP$5.00  per  share.  CSWI  and 
Energy  will  thus  own  all  authorized  and 
issueo  shares  of  CSWdM.  CSWdM  will 
initially  subscribe  to  9,999  shares  of 
CSWdM  Servicios  common  stock  at  a 
subscription  price  of  NP$5.00  per  sh^re, 
and  CSWI  will  initially  subscribe  to  one 
share  of  CSWdM  Servicios  common 
stock  at  a  subscription  price  of  NP$5.00 
per  share.  CSWI  and  CSWdM  will  thus 
own  all  authorized  and  issued  shares  of 
CSWdM  Servicios.  Energy  will  hold 
directly  one  share  in  CSWdM,  and 
CSWI  will  hold  directly  one  share  in 
CSWdM  Servicios,  to  comply  with  the 
requirement  under  Mexican  law  that 
each  of  CSWdM  and  CSWdM  Servicios 
has  a  minimum  of  two  shareholders.  In 
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the  event  any  company  in  the  CSVV 
System  is  to  acquire  an  interest  in 
CSWI,  rSWdM  or  CSWdM  Servicios 
(other  than  as  set  forth  above), 
appropriate  Ccnnmission  approval  will 
be  requested. 

The  Applicants  assert  that  the 
pu^ose  of  this  structure  is  to:  (1) 
localize  management  of  domestic  and 
foreign  o^ice  staffs;  (2)  operate  domestic 
and  foreign  business  activities 
efficiently;  (3)  limit  liability  (domestic 
and  foreign);  (4)  minimize  taxes,  both 
domestic  and  foreign;  and  (5)  increase 
flexibility  to  respond  to  foreign  business 
opportunities. 

CSWI  will  engage  exclusively  in 
Permitted  Activities  by  serving  as  a 
holding  company  for  CSWdM,  CSWdM 
Servicios  and  Project  Parents.  CSWdM 
anticipates  engaging  in  Permitted 
Activities  primarily  in  Mexico. 

However,  CSWdM  may  also  engage  in 
Permitted  Activities  in  other  foreign 
countries  through  joint  ventures  with 
third  parties  (“Joint  Ventures”).  The 
nature  of  the  independent  power  market 
in  Mexico  is  such  that  CSWdM's 
nonaffiliate  Mexican  entity  partners)  in 
a  Joint  Venture  may  seek  to  have  such 
Joint  Venture  engage  in  Permitted 
Activities  in  a  foreign  country  other 
than  Mexico.  It  is,  therefore,  desirable 
that  CSWdM,  in  order  to  attract  Joint 
Venture  partners,  have  the  authority, 
directly  or  indirectly,  to  engage  in 
Permitted  Activities  in  foreign  countries 
other  than  Mexico. 

CSWdM  Servicios  will  provide 
services  to  CSWdM  and  Project  Parents 
that  shall  conduct  Permitted  Activities 
outside  of  the  United  States.  Such 
services  shall  include  management, 
administrative,  employment,  tax, 
accounting,  engineering,  consulting, 
utility  performance  and  electronic  data 
processing  services  and  software 
development  and  support  services  in 
connection  therewith.  CSWdM 
Ser\ncios  will  provide  localized 
management  of  Mexican  employees, 
increased  efficiency  from  a  consolidated 
foreign  office  staff  and  a  vehicle  to 
insulate  CSW  and  its  affiliates  from  tax. 
labor  and  other  liabilities  that  may 
apply  under  Mexican  law.  CSWdM 
■  Serv’icios  will  not  provide  services  to 
any  subsidiary  company  or  affiliate  of 
CSW  other  than  CSWdM.  CSWI.  their 
subsidiary  companies  or  Project  Parents 
that  shall  conduct  Permitted  Activities 
outside  the  United  States,  without  prior 
Commission  approval. 

Project  Parents  will  engage  in  E/F 
Activities  and  be  special  purpose 
domestic  corporations,  partnerships  or 
limited  liability  companies  or  foreign 
corporations,  partnerships  or  limited 
liability  companies  (or  the  equivalent 


thereof),  and  will  include  Joint 
Venture(s)  engaged  in  E/F  Activities. 
CSW’s  experience,  in  connection  with 
its  foreign  project  development 
activities  to  date,  including  the 
preparation  and  submission  of  bids  in 
connection  with  foreign  government 
energy  privatization  programs,  is  that 
the  organization,  formation  or 
acquisition  of  one  or  more  Project 
Parents  is  necessary  or  desirable  to 
facilitate  E/F  Activities. 

A  holding  structure  of  one  or  more 
Project  Parents  may  be  necessary  to 
minimize  foreign  and  domestic  tax 
liabilities  (e.g.,  by  defmring  repatriation 
of  foreign  source  income,  or  in  order  to 
take  full  advantage  of  favorable  tax 
treaties  among  foreign  countries). 

Project  Parents  may  be  necessary  or 
desirable  for  bidding  on  FUCOs  or 
EWGs  through  Joint  Ventures,  since 
each  member  of  the  Joint  Venture  will 
typically  want  to  have  at  least  one 
consolidated  subsidiary  in  the  final 
FUCO  or  EWG  ownership  structure  for 
tax  and  accounting  purposes.  Project 
Parents  would  insulate  CSW,  CSWI  and 
CSWdM  from  certain  business,  tax  and 
labor  risks  and  facilitate  subsequent 
adjustments  to  or  sales  of  interests 
among  or  by  the  members  of  such  Joint 
Venture,  A  Project  Parent  may  also 
acquire  and  hold  direct  or  indirect 
interests  in  both  FUCOs  and  EWGs. 

Any  such  indirect  investment  by  CSW 
in  any  Project  Parent  would  be 
consummated  only  if.  at  the  time  thereof 
and  after  giving  effect  thereto,  CSW’s 
“aggregate  investment,”  determined  in 
accordance  with  Rule  53(a)(l)(i),  in  all 
FUCOs,  EWGs  and  Project  Parents 
would  not  exceed  50%  of  CSW’s 
“consolidated  retained  earnings,”  as 
defined  in  Rule  53(a)(l)(ii). 

Investments  by  CS\N,  CSWI  or 
CSWdM,  directly  or  indirectly,  in  any 
Project  Parent  may  take  the  form  of  any 
combination  of  acquisition  of  capital 
shares,  partnership  interests,  trust 
certificates  or  the  equivalent  of  any  of 
the  foregoing  under  the  laws  of  foreign 
jurisdictions,  if  applicable.  Any 
investment  in  the  capital  shares  or  other 
equity  securities  of  a  Project  Parent  that 
have  a  stated  par  value  will  be  in  an 
amount  equal  to  or  greater  than  such  par 
value.  Any  investment  in  any  particular 
Project  Parent  would  be  limited  to  an 
amount  no  greater  than  the  amount 
reasonably  required  in  connection  with 
making  the  underlying  investment  in 
any  FUCO  and/or  EWG  with  respect  to 
which  such  Project  Parent  was 
organized,  taking  into  account 
development  expenditures,  working 
capital  needs  and  cash  reserves  required 
to  be  maintained  in  accordance  with 
any  financing  document. 


Within  45  days  after  CSW,  CSWI  or 
CSWdM  determines  that  the  purpose  for 
owning  any  Project  Parent  no  longer 
exists,  it  shall  liquidate,  dissolve  or  sell 
such  Project  Parent,  unless,  within  that 
time-period,  CSW,  CSWI  or  CSWdM,  as 
the  case  may  be,  determines  that  such 
Project  Parent  may  be  used  in 
connection  with  a  proposal  or  plan  to 
develop  or  acquire  an  interest  in  a 
different  FUCO  or  EWG.  The  Applicants 
request  authority  to  liquidate,  dissolve 
or  sell  any  Project  Parent  under  such 

Tr*!  1  m  ct  ATtf'AC 

CSWI,  CSWdM  and  CSWdM  Servicios 
propose  to  enter  into  agreements  with 
CSW  Services  and  Energy  concerning 
services  to  be  provided  in  connection 
with  the  Permitted  Activities.  CSW 
Services  and  Energy  will  initially 
provide  services  necessary  or  desirable 
for  the  operation  of  CSWI,  CSWdM  and 
CSWdM  Servicios.  CSWI.  CSWdM  and 
CSWdM  Servicios  will  not  provide 
services  to  any  subsidiary  of  CSW  other 
than  Energy,  ffiemselves  and  their 
subsidiary  companies. 

In  addition,  CSWI,  CSWdM  and 
CSWdM  Servicios  may  from  time  to 
time  require  the  services  of  certain 
employees  of  the  Central  Power  and 
Light,  Company,  Public  Service 
Company  of  Oklahoma.  Southwestern 
Electric  Power  Company  and  West 
Texas  Utilities  Company  (collectively. 
“Operating  Subsidiaries”)  in  connection 
with  Permitted  Activities.  Certain 
employees  of  the  Operating  Subsidiaries 
are  fluent  in  languages  other  than 
English  or  knowledgeable  in  the 
operation  of  Facilities,  which  may  be 
necessary  or  desirable  skills  for  CSWI. 
CSWdM  or  CSWdM  Servicios  to 
demonstrate  in  connection  with  the 
Permitted  Activities.  However,  the 
necessity  or  desirability  of  such  skills 
does  not  economically  justify  hiring 
employees  of  CSWI,  CSWdM  and/or 
CSWdM  Servicios  with  such  skills 
during  the  commencement  of  activities 
at  such  companies.  Accordingly,  the 
Applicants  seek  authority  for  the 
Operating  Subsidiaries  to  provide  such 
services  to  CSWI.  CSWdM  and  CSWdM 
Services. 

Pursuant  to  Rule  53(a)(3),  no  more 
than  2%  of  the  employees  of  the 
Operating  Subsidiaries  will  render 
services,  at  any  one  time,  directly  or 
indirectly,  to  CSWI.  CSWdM.  CSWdM 
Servicios  or  any  EWG  or  FUCO  held 
directly  or  indirectly  by  CSW.  The 
accounting  by  the  CSW  system  of  such 
services  will  ensure  that  CSWI.  CSWdM 
or  CSWdM  Servicios,  as  the  case  may 
be.  will  be  obligated  to  reimburse  the 
appropriate  Operating  Subsidiary  for 
such  services.  In  no  event  will  the 
provision  of  such  services  adversely 
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aflect  the  rate  base  or  the  costs  to 
ratepayers  of  any  such  Operating 
Subsidiary. 

The  cost  of  services  provided  by  an 
Operating  Subsidiary  to  CSWI,  CSWdM 
or  CSWdM  Servicios  will  include  all 
direct  charges  based  on  the  wage  rates 
or  salaries  of  assigned.employees 
(including  direct  labor  costs  and  direct 
labor  benefits;  costs  of  material,  vehicle 
and  equipment  usage;  and  meals, 
lodging  and  miscellaneous  expenses) 
and  indirect  or  overhead  costs  including 
insurance,  employment  taxes,  benefits 
plans  (if  applicable)  and  a  portion  of  the 
administrative  and  general  expenses  of 
such  Operating  Subsidiary. 

All  services  rendered  by  an  Operating 
Subsidiary  to  CSWI,  CSWdM  Or 
CSWdM  Servicios  will  be  performed  in 
accordance  with  a  work  onier  which 
sets  forth  the  services  requested  and 
time  allocated  for  such  services.  No 
Operating  Subsidiary  shall  be  obligated 
to  render  services  to  CSWI,  CSWdM  or 
CSWdM  Servicios  if  the  personnel  and 
resoiirces  needed  to  fill  the  work  order 
are  not  available. 

There  will  be  no  diversion  of  CSW 
system  personnel  or  resoiurces  that 
would  adversely  affect  any  operating 
subsidiary’s  domestic  ratepayers  or 
CSW’s  shareholders.  CSWI  will  report  to 
the  Commission  the  nature  and  scope  of 
such  services  provided  by  any 
Operating  Subsidiary,  CSW  ^rvices 
and  Energy  to  CSWI,  CSWdM  and 
CSWdM  Servicios,  including  a  quarterly 
summary  of  the  type  and  cost  of  any 
services  furnished  by  such  associates. 
Such  reports  will  represent  that  no  such 
associate  has  subsidized  the  operations 
of  CSWI,  CSWdM  or  CSWdM  Servicios, 
and,  further,  that  the  transfer  of  any 
personnel  from,  and  the  rendering  of 
services  by,  such  associates  in 
connection  with  Permitted  Activities 
have  not  adversely  afiected  the  services 
provided  by  such  associates  to  their 
respective  customers. 

CSW  proposes  through  December  31, 
1997,  to:  (1)  finance  the  activities  of  the 
CSWI,  CSWdM,  CSWdM  Servicios  and 
Project  Parents  in  the  form  of  capital 
contributions,  loans  or  open  account 
advances  (“Investments”);  and/or  (2) 
issue  guarantees  in  the  form  of  letters  of 
credit,  bid  bonds  or  other  credit  suppcurt 
to  secure  certain  obligations  incurr^  by 
CSWI,  CSWdM,  CSWdM  Servicios  and 
Project  Parents  (“Guarantees”),  in  any 
combination  of  Investments  and/or 
Guarantees  up  to  an  aggregate  principal 
amount  of  $400  million  (“Aggregate 
General  Authority”). 

Contributions  may  be  made  from  CSW 
to  CSWI,  CSWdM,  CSWdM  Servicios 
and/or  F^ject  Parents  directly  or 
indirectly.  However,  the  amount  of  all 


outstanding  Guarantees  and/or 
Investments  provided  by  CSW  directly 
or  indirectly  to  CSWI  CSWdM,  CSWdM 
Servicios  and/or  Project  Parents  shall 
not  exceed  the  Aggregate  General 
Authority.  Such  Investments  would  bear 
interest  at  a  rate  per  annum  based  on 
market  rates  for  similar  credits,  but  in 
any  event  not  in  excess  of  CSW’s 
weighted  cost  of  capital  and  would  have 
a  final  maturity  not  to  exceed  five  years. 

Applicants  contend  that  in  order  to 
compete  in  the  marketplace  and  to 
develop  Facilities,  CSWI,  CSWdM  and 
each  Project  Parent  will  require  the 
ability  to  bid  on  or  otherwise  pursue 
multiple  projects  on  a  simultaneous 
basis  and  to  provide  Guarantees  at  the 
time  of  bid  or  during  development.  The 
inability  of  CSWI,  CSWdM  and/or  the 
Project  Parents  to  provide  such 
Guarantees  on  a  timely  basis  will 
variously  prevent,  hinder  or  make  more 
costly  their  participation  in  Facilities  for 
which  it  would  otherwise  be  able  to 
secure  contracts. 

The  terms  of,  and  any  fees  or  interest 
payable  in  respect  of.  Guarantees  will  be 
established  at  arm’s  length  in 
conformity  with  market  practice; 
provided  that  the  cost  of  Guarantees 
(including  interest  on  outstanding 
reimbursement  obligations  in  respect  of 
Guarantees)  provide  by  CSW  to  or  for 
the  benefit  of  CSWI,  CSWdM  or  any 
Project  Parent  will  not  exceed  CSW’s 
wei^ted  cost  of  capital;  provided 
further  that  the  fees  with  respect  to  any 
Guarantee  would  not  exceed  2%  per 
annum  of  the  face  amount  of  such 
Guarantee,  and  the  interest  payable  per 
annum  on  the  unreimbursed  cfrawings 
under  any  Guarantee  would  not  exceed 
the  prime  rate  of  the  issuer  plus  six 
percentage  points. 

Investments  and,  if  necessary,  the 
payment  of  the  Guarantees  shall  be 
funded  through  third  party  financing. 
CSW,  CSWI,  CSWdM  and  each  Project 
Parent  request  authority  to  finance  the 
Investment  in  Facilities  or,  if  necessary, 
to  fund  the  payment  of  Guarantees 
through  the  issuance  from  time  to  time 
of  sto^,  promissory  notes,  commercial 
paper  or  other  debt  or  equity  securities 
to  third  parties,  including,  without 
limitation,  banks,  insurance  companies 
and  other  financial  institutions.  'Ihe 
aggregate  of  such  financing  will  not, 
when  added  to  the  Investments  and 
Guarantees,  exceed  the  Aggregate 
General  Authority. 

Equity  securities  issued  by  any  Project 
Parent  to  any  third  party  may  include 
capital  shares,  partnership  interests, 
trust  certificates  or  the  equivalent  of  any 
of  the  forcing  under  applicable 
foreign  law.  securities  issued  to 
third  parties  may  include  secured  aiKl 


unsecured  promissory  notes, 
subordinated  notes,  bonds  or  other 
evidence  of  indebtedness.  Securities 
issued  by  Project  Parents  may  be 
denominated  in  either  U.S.  dollars  or 
foreign  currencies.  The  amount  and  type 
of  such  securities,  and  the  terms  thereof, 
including  (in  the  case  of  any 
indebtedness)  interest  rate,  maturity, 
prepayment  or  redemption  privileges 
and  the  terms  of  any  collateral  security 
granted  with  respect  thereto,  would  be 
negotiated  in  arm’s  length  transactions 
on  a  case  by  case  basis,  taking  into 
account  differences  from  project  to 
project  in  optimum  debt-equity  ratios, 
projections  of  earnings  and  cash  flow, 
depreciation  lives  and  methods  and 
other  similar  financial  and  performance 
characteristics  of  each  proj^. 

Notwithstanding  the  foregoing,  CSW 
states  that  no  equity  security  having  a 
stated  par  value  would  be  issued  or  sold 
by  a  Project  Parent  for  a  consideration 
that  is  less  than  such  par  value.  CSW 
also  states  that  no  note,  bond  or  other 
evidence  of  indebtedness  issued  or  sold 
by  any  Project  Parent  will  mature  later 
than  30  years  from  the  date  of  issuance 
thereof,  and  will  bear  interest  at  a  rate 
not  in  excess  of  the  following:  (1)  if  such 
note,  bond  or  other  indebtedness  is  U.S. 
dollar  denominated,  at  a  rate  not  to 
exceed  seven  percent  over  the  then 
applicable  prime  rate  as  announced 
from  time  to  time  by  Mellon  Bank,  N  JV. 
(“Applicable  Rate”);  and  (2)  if  su(^ 
note,  bond  or  other  indebtedness  is 
denominated  in  the  currency  of  a 
country  other  than  the  United  States,  at 
a  rate  which,  when  adjusted  (i.e., 
reduced)  for  the  prevailing  rate  of 
inflation  in  such  country,  as  reported  in 
official  indices  publish^  by  such 
country  would  be  equivalent  to  a  rate  on 
a  U.S.  dollar  denominated  borrowing  of 
identical  average  life  that  does  not 
exceed  10%  over  the  Applicable  Rate. 

It  is  anticipated  that  tees  in  the  form 
of  placement  or  commitment  fees,  or 
other  similar  fees,  would  be  paid  to 
lenders,  placement  agents  or  other  third 
parties  in  connection  with  the  issuance 
of  any  such  non-recourse  debt 
securities.  CSW  requests  authority  for 
any  Project  Parent  to  agree  to  pay 
placement  or  commitment  fees,  and 
other  similar  fees,  in  coimection  with 
any  borrowing,  provided  that  the 
efiective  annud  interest  charge  on  any 
indebtedness  evidencing  such 
borrowing  is  not  greater  than  115%  of 
the  stated  interest  rate  thereon. 

In  connection  with  the  issuance  of 
debt  securities  by  any  Project  Parent,  it 
is  anticipated  that  such  Project  Parent 
may  ple^  and/or  grant  a  security 
intwest  in  its  assets.  Sudi  pledge  or 
security  interest  may  include,  ^tbout 
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limitation,  the  shares  or  other  equity 
securities  of  any  FUCO,  EWG  or  Project 
Parent  that  it  owns,  including,  without 
limitation,  a  security  interest  in  any 
distributions  from  any  such  FUCO, 

EWG  or  Project  Parent,  or  a  collateral 
assignment  of  its  rights  under  and 
interests  in  its  other  property,  including, 
without  limitation,  any  rights  under  any 
power  purchase  agreement,  fuel  supply 
agreement  or  other  project  agreement  to 
which  it  is  a  party. 

It  is  proposed  that  the  aggregate 
outstanding  principal  amount  of  non¬ 
recourse  debt  securities  issued  by 
Project  Parents  to  third  parties  will  not 
exceed  $600  million  at  any  one  time. 
Such  amount  is  separate  and  apart  from, 
and  in  excess  of.  the  Aggregate  General 
Authority.  No  more  than  $200  million 
principal  amount  of  such  non-recourse 
debt  securities  at  any  time  outstanding 
may  be  denominated  in  currencies  other 
than  U.S.  dollars.  In  any  case  in  which 
CSW  directly  or  indirectly  owns  less 
than  all  of  the  equity  interests  of  a 
Project  Parent,  only  that  portion  of  the 
non-recourse  indebtedness  of  such 
Project  Parent  equal  to  CSW’s  equity 
ownership  percentage  shall  be  included 
for  purposes  of  the  foregoing 
limitations. 

CSW.  Energy.  CSWI.  CSVVdM, 
CSWdM  Servicios  and  their  affiliates 
further  request  that  no  additional 
authority  be  required  from  the 
Commission  after  December  31. 1997  in 
order  to  maintain  existing  Guarantees 
and/or  Investments  made  prior  to  such 
date  in  accordance  with  the  Act  and  all 
applicable  rules,  regulations  and  orders 
of  the  Commission.  If  CSW,  Energy. 
CSWI.  CSWdM  or  CSWdM  Servicios 
determine  to  make  any  additional 
investments  after  December  31. 1997, 
appropriate  authority  of  the 
Commission  will  be  sought. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-21005  Filed  8-25-94;  8:45  am) 
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[Rel.  No.  IC-20491: 813-130] 

The  Travelers  Inc.;  Notice  of 
Application 

August  19. 1994, 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 


APPLICANT:  The  Travelers.  Inc.,  (“The 
Travelers”). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(b)  and  6(e)  granting  an 
exemption  from  all  provisions  of  the  Act 
except  section  9.  certain  provisions  of 
section  17,  sections  36  through  53.  and 
the  rules  and  regulations  thereunder. 
SUMMARY  OF  APPLICATION:  The  Travelers 
requests  an  exemptive  order  on  behalf  of 
certain  limited  partnerships  or  other 
entities  (the  “Partnerships”)  that  it  will 
organize.  Each  Partnership  will  be  an 
employees'  securities  company  within 
the  meaning  of  section  2(a)(13)  of  the 
Act. 

FILING  DATE:  The  application  was  filed 
on  March  22. 1994,  and  amended  on 
July  6. 1994,  and  August  19, 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ffie  SEC  by  5:30  p.m.  on 
September  13. 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service, 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W.,  Washington,  DC  20549. 
Applicant.  65  East  55th  Street.  New 
York.  New  YoA  10022. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564,  or 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  The  Travelers  is  a  financial  services 
holding  company  engaged,  through  its 
subsidiaries  and  certain  affiliates, 
principally  in  four  business  segments; 
investment  services,  consumer  finance 
services,  life  insurance  services,  and 
property  and  casualty  services.  ’The 
Travelers  and  its  subsidiaries  are 
referred  to  as  The  Travelers  Group.  One 
of  The  Travelers’  principal  indirect 
subsidiaries.  Smith  ^amey  Inc.,  which 


is  a  subsidiary  of  Smith  Barney 
Holdings,  Inc.,  is  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  (the  “1934  Act”) 
and  an  investment  adviser  registered 
under  the  Investment  Advisers  Act  of 
1940  (the  “Advisers  Act”). 

2.  The  Travelers  proposes  to  establish 
the  Partnerships  to  provide  investment 
opportunities  for  highly  compensated 
key  employees  of  The  Travelers  Group 
(“Eligible  Employees”).  The 
Partnerships  will  allow  the  Eligible 
Employees  to  diversify  their 
investments,  to  pool  their  investment 
resources  and  to  receive  the  benefit  of 
certain  investment  opportunities  that 
come  to  the  attention  of  The  Travelers 
Group.  Each  Partnership  will  be  an 
“employees’  securities  company”  as 
that  term  is  defined  in  section  2(a)(13) 
of  the  Act,  and  will  operate  as  a  closed- 
end.  non-diversified,  management 
investment  company.  Each  Partnership 
will  have  a  general  partner,  the 
executive  officers  and  directors  of 
which  will  be  Eligible  Employees.  The 
affairs  of  each  Partnership  will  be 
governed  by  a  limited  partnership 
agreement  to  be  executed  by  the  general 
partner  and  each  limited  partner  who 
will  invest  in  the  Partnership.  The 
Travelers  Group  will  bear  all  expenses 
incurred  in  connection  with  the 
organization  of  the  Partnerships.  Units 
will  be  sold  without  a  sales  load. 

3.  The  Eligible  Employees,  in  addition 
to  being  employees,  officers  or  directors 
of  The  Travelers  Group,  will  be  engaged 
in  various  aspects  of  the  financial 
services  business.  They  also  will  be 
sophisticated  investors  who  are  highly 
compensated  and  otherwise  able  to  fend 
for  themselves  without  benefit  of 
regulatory  safeguards,  and  will  be 
required  to  meet  the  standards  for 
“accredited  investors”  in  rule  501(a)(6) 
of  Regulation  D  under  the  Securities  Act 
of  1933. 

4.  Units  in  the  Partnerships  will  not 
be  transferable  by  a  limited  partner 
except  with  the  express  consent  of  the 
general  partner  and  then  only  to  parties 
ffiat  fall  within  the  class  of  persons 
referred  to  in  section  2(a)(13)  of  the  Act. 

5.  The  Partnerships  may  provide  that 
the  general  partner  will  have  the  right, 
but  not  the  obligation,  to  acquire  the 
units  of  the  limited  partners  upon  the 
termination  of  a  limited  partner’s 
employment  with  The  Travelers  Group 
for  any  reason  or  upon  his  or  her 
bankruptcy.  In  addition,  the 
Partnerships  may  provide  that  in  the 
event  of  a  limited  partner’s  death,  total 
physical  disability  or  adjudication  of 
incompetence,  the  limit^  partner  or  his 
or  her  representative  may  request  that 
the  general  partner,  or  its  assignee  or 
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designee,  terminate  his  or  her 
participation  and  purchase  the  limited 
partner’s  interest  in  the  Partnership.  The 
general  partner,  or  its  assignee  or 
designee,  shall  have  no  obligation  to 
grant  such  requests.  If  granted,  however, 
the  general  partner,  or  its  assignee  or 
designee,  shall  pay  the  limited  partner 
an  amount  equal  to  what  the  general 
partner  determines  in  good  faith  to  be 
the  fair  market  value  of  the  limited 
partner’s  interest  as  of  the  semi-annual 
valuation  date  preceding  the  limited 
partner’s  termination  date. 

6.  Pending  investment,  Partnership 
funds  may  be  invested  by  the  general 
partner  in  short-term  investments.  In 
compliance  with  section  12(d)(l)(A)(l) 
of  the  Act,  no  Partnership  will  purchase 
or  otherwise  acquire  any  security  issued 
by  another  investment  company  if  the 
Partnership  immediately  after  such 
purchar-.e  or  acquisition  will  own  in  the 
aggregate  more  than  3  percent  of  the 
total  outstanding  voting  stock  of  any 
such  investment  company. 

7.  Management  of  each  Partnership 
will  be  exclusively  vested  in  its  general 
partner,  which  will  be,  directly  or 
indirectly,  a  wholly-owned  subsidiary 
of  The  Travelers.  The  general  partner 
will  make  all  investment  decisions  for 
the  Partnerships  and  will  have  all 
powers  and  rights  necessary  to  carry  out 
the  objectives  of  each  of  the 
Partnerships,  except  that  the  general 
partner  may  delegate  certain  of  its 
responsibilities  to  a  manager.  No 
compensation  will  be  paid  to  the 
general  partner  for  its  services  except 
that  it  may  receive  reimbursement  of  its 
out-of-pocket  expenses.  No  separate 
management  fee  will  be  charged  by  the 
general  partner.  No  compensation  will 
be  paid  by  a  Partnership  to  the  directors 
or  officers  of  the  entity  controlling  the 
general  partner  for  their  services  to  the 
general  partner  other  than 
reimbursement  for  reasoilable  and 
necessary  out-of-pocket  expenses 
incurred  during  the  course  of 
conducting  the  business  of  the 
Partnership.  However,  expenses  charged 
by  the  general  partner  to  any 
Partnerships  may  include  expenses 
charged  by  an  entity  affiliated  with  The 
Travelers  Group  for  services  rendered  to 
the  Partnership,  but  without  any 
additional  markup  charged  to  the 
Partnership. 

8.  A  general  partner  and/or  manager 
will  register  as  an  investment  adviser  if 
required  under  applicable  law.  The 
determination  as  to  whether  a  general 
partner  or  manager  is  required  to 
register  under  the  Advisers  Act  shall  be 
made  by  The  Travelers  Group:  no  relief 
in  respect  to  such  determination  is 
requested  in  the  application. 


9.  Each  general  partner  will  undertake 
to  contribute  capital  to  the  Partnership 
in  an  amount  equal  to  at  least  1  percent 
of  the  aggregate  amount  of  capital 
contributed  by  the  limited  partners.  A 
general  partner  or  another  member  of 
The  Travelers  Group  (the  “Electing 
Partner”)  may  undertake  to  contribute 
capital  to  a  Partnership  in  an  amount  up 
to  ten  times  the  aggregate  amount  of 
capital  contributed  by  the  limited 
partners.  The  limited  partnership 
agreement  of  a  Partnership  may  provide 
that  the  Electing  Partner  shall  not 
receive  its  pro  rata  allocation  of  profits 
and  losses  with  respect  to  a  specified 
portion  of  its  capital  contribution  to  the 
Partnership.  With  respect  to  the  portion 
of  the  general  partner’s  capital 
contribution  for  which  it  will  not 
receive  its  pro  rata  allocation  (the  “Non- 
Allocable  Portion”),  the  Electing  Partner 
will  be  entitled  to  a  cumulative  return, 
which  will  not  be  greater  than  its 
“opportunity  cost  of  funds”  with 
respect  to  such  Non-Allocable  Portion 
(the  “Return”).  The  Non-Allocable 
Portion  will  be  a  specihed  percentage  of 
the  amount  of  cash  contributed  by  the 
Electing  Partner  as  determined  by  The 
Travelers  Group  and  set  forth  in  the 
limited  partnership  agreement. 

10.  The  “opportunity  cost  of  funds” 
will  be,  at  the  election  of  the  general 
partner  made  at  the  time  the  Partnership 
is  organized,  either;  the  applicable 
interest  rate,  or  a  fixed  rate  of  return 
reflecting  the  yield  in  Treasury 
securities  with  a  term  of  similar  length 
as  the  expected  average  life  of  the 
Partnership.  The  “applicable  interest 
rate”  will  be,  at  the  election  of  a  general 
partner  made  at  the  time  that  a 
Partnership  is  organized:  the  prime 
commercial  lending  rate  as  in  effect 
from  time  to  time,  the  “applicable 
federal  rate”  under  section  1274(d)  of 
the  Internal  Revenue  code  of  1984  (or  its 
successors)  as  determined  in  the  good 
faith  judgment  of  the  general  partner,  or 
The  Travelers  Group’s  “effective  cost  of 
borrowing”  defined  as  average  effective 
consolidated  borrowing  costs  for 
commercial  paper,  bank  loan  and  other 
short  term  borrowings,  computed  on  a 
monthly  basis. 

11.  The  Return  will  be  allocable 
annually  out  of  Partnership  profits  and 
will  be  payable  to  the  general  partner 
when  profits  are  realized  by  the 
Partnership  or,  to  the  extent  not 
previously  paid,  upon  the  liquidation  of 
the  Partnership.  The  rate  of  the  Return 
may  be  more  favorable  to  the 
Partnership  than  prevailing  market  rates 
for  comparable  types  of  “borrowing” 
because  a  Partnership  would  receive  the 
benefits  of  the  prime  rate  or  the  rate  at 
which  the  Treasury  borrows. 


12.  The  Partnerships’  net  profits  and 
losses  will  be  allocated  to  the  general 
partner  and  the  limited  partners  in  the 
same  proportion  as  the  amount  of  their 
respective  paid-in  capital  that  was 
employed  to  make  the  investments 
giving  rise  to  such  profits  or  losses, 
except  as  previously  described  with 
respect  to  the  Non-Allocable  Portion,  if 
any,  and  except  that,  unless  otherwise 
specifically  provided  in  the  limited 
partnership  agreement,  the  capital 
accounts  of  the  limited  partners  will  not 
be  reduced  below  zero  and  any 
additional  losses  will  be  allocated  to  the 
general  partner. 

13.  Each  Partnership  will  send  its 
limited  partners  annual  reports 
regarding  its  operations  and  current 
valuation  of  Partnership  assets.  As  soon 
as  practicable  after  the  end  of  each  tax 
year  of  a  Partnership,  a  report  will  be 
transmitted  to  each  limited  partner 
setting  out  information  with  respect  to 
the  limited  partner’s  share  of  income, 
gains,  losses,  credits  and  other  items  for 
federal  income  tax  purposes,  resulting 
from  the  operation  of  the  Partnership 
during  that  year. 

14.  The  general  partner  of  a 
Partnership  may  purchase  units  which 
it  may  offer  to  new  Eligible  Employees 
joining  The  Travelers  Group  after 
closing  of  the  Partnership.  The  sale  of 
these  units  by  the  general  partner  will 
have  no  dilutive  effect  on  the  interest  of 
already  existing  limited  partners 
because  the  units  will  have  already  been 
issued  and  sold  at  the  closing  of  the 
Partnership. 

Applicant’s  Legal  Analysis 

1.  On  behalf  of  the  Partnerships,  The 
Travelers  requests  an  exemption  under 
section  6(b)  and  6(e)  of  the  Act  from  all 
provisions  of  the  Act  and  the  rules  and 
regulations  thereunder,  except  section  9. 
certain  provisions  of  section  17,  and 
sections  36  through  53  of  the  Act,  and 
the  rules  and  regulations  under  those 
sections. 

2.  The  Travelers  requests  an 
exemption  from  section  17(a)  to  permit 
a  Partnership:  (a)  to  purchase  ft-om 
Smith  Barney,  or  another  affiliate  of  The 
Travelers,  securities  or  interests  in 
properties  previously  acquired  for  the 
account  of  Smith  Barney  or  another 
affiliate  of  The  Travelers:  (b)  to  purchase 
interests  or  property  in  a  company  or 
other  investment  vehicle  in  which 
Smith  Barney  or  another  affiliate  of  The 
Travelers  already  owns  securities:  (c)  to 
sell  to  Smith  Barney  or  other  affiliates 
of  The  Travelers  securities  or  interests 
in  properties  previously  acquired  by  the 
Partnerships:  (d)  to  invest  in  investment 
companies,  investment  partnerships  or 
other  investment  vehicles  offered. 
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sponsored  or  managed  by  Smith  Barney 
or  another  a^liate  of  The  Travelers 
(referred  to  as  “Travelers  Sponsored 
Vehicles”),  or  to  purchase  securities 
from  Travelers  Sponsored  Vehicles, 
except  that  The  Travelers  will  not  invest 
more  than  15%  of  the  assets  of  any 
Partnership  in  Travelers  Sponsor^ 
Vehicles;  (e)  to  invest  in  securities  of,  or 
to  lend  money  to,  entities  with  which 
Smith  Barney  or  another  a^iliate  of  The 
Travelers  have  performed  investment 
banking  or  other  services  and  from 
which  they  may  have  received  fees;  (0 
to  purchase  interests  in  or  lend  money 
to  a  company  or  other  investment 
vehicle  (i)  in  which  Smith  Barney  or 
another  afTiliate  of  The  Travelers  or 
their  respective  employees  own  5%  or 
more  of  the  voting  securities  or  (ii)  that 
is  otherwise  affiliated  with  the 
Partnership  or  The  Travelers;  (g)  to 
purchase  securities  that  are 
underwritten  hy  Smith  Barney  or  by 
another  affiliate  of  The  Travelers 
(including  a  member  of  a  selling  group) 
on  terms  at  least  as  favorable  to  the 
Partnership  as  those  offered  to  investors 
other  than  “affiliated  persons”  (as 
defined  in  the  Act)  of  Smith  Barney  or 
another  affiliate  of  The  Travelers;  and 
(h)  to  participate  as  a  selling  security- 
holder  in  a  public  offering  (i)  that  is 
underwritten  by  Smith  Barney  or  by 
another  affiliate  of  The  Travelers  or  (ii) 
in  which  Smith  Barney  or  another 
affiliate  of  The  Travelers  acts  as  a 
member  of  the  selling  group. 

3.  The  Travelers  also  requests  an 
exemption  hrom  section  17(d)  and  rule 
17d-l  thereunder,  subject  to  the 
conditions  specified  below,  to  permit  a 
Partnership  to  make  an  investment  in  an 
entity  in  which  a  Partnership,  Smith 
Barney  or  another  affiliate  of  The 
Travelers,  or  any  “affiliated  persons”  (as 
defined  in  the  Act)  of  the  Partnership  or 
an  “affiliated  person”  of  such  person 
also  invests  or  participates  or  plans 
concurrently  or  otherwise  directly  or 
indirectly  to  invest  or  become  a 
participant. 

4.  The  Travelers  requests  an 
exemption  from  the  requirements, 
contained  in  rules  17f-l(a)  and  17f-l(c). 
that  the  custodial  agreement  between 
The  Travelers  Group  and  a  Partnership 
must  be  in  writing  and  transmitted  to 
the  SEC  Requiring  a  written  contract 
and  transmission  to  the  SEC  would 
unnecessarily  burden  The  Travelers  and 
cause  unnecessary  expense  to  The 
Travelers. 

5.  The  Travelers  requests  an 
exemption  from  the  requirements, 
contained  in  rule  17g-l(d),  (e),  and  (g), 
that  a  majority  of  the  board  of  directors 
of  the  entity  controlling  the  general 
partner  who  are  not  interest^  persons 


take  certain  actions  and  make  certain 
approvals  concerning  bonding  and 
request  instead  that  the  actions  and 
approvals  required  by  the  rule  to  be 
taken  by  the  board  of  directors  may  and 
will  be  taken  by  officers  and  directors, 
regardless  of  whether  they  are 
“interested.” 

6.  The  Travelers  requests  an 
exemption  from  rule  17j-l,  except  rule 
17j-l(a).  Rule  17j-l  requires  that  every 
access  person  of  a  registered  investment 
company  report  to  the  investment 
company  with  respect  to  transactions  in 
any  security  in  which  the  access  person 
has  any  beneficial  ownership  in  the 
security.  Applicant  believes  that  the 
community  of  interests  among  the 
partners  of  the  Partnerships  and  the 
conditions  described  below  provide 
adequate  safeguards.  The  Travelers  does 
not  seek  an  exemption  from,  and  the 
Partnerships  will  comply  with,  the  anti¬ 
fraud  provisions  of  paragraph  (a)  of  rule 
I7j-l. 

7.  The  Travelers  believes  that  the 
exemptions  requested  under  section  6(b) 
of  the  Act  are  consistent  with  the 
protection  of  investors.  The  exemptions 
are  being  requested  because  they  are 
considered  necessary  or  relevant  to  the 
operations  of  the  Partnerships  as  an 
investment  program  uniquely  adapted 
to  the  needs  of  employees  of  The 
Travelers  Group.  The  Travelers  further 
believes  that  the  requested  relief  is 
consistent  with  the  legislative  history 
relating  to  employees’  securities 
companies. 

8.  The  Travelers  also  believes  that  a 
substantial  community  of  economic  and 
other  interests  exists  among  The 
Travelers  Group  and  the  limited 
partners  which  obviates  the  need  for 
protection  of  investors  under  the  Art. 
The  Partnerships  will  be  conceived, 
organized  and  managed  by  persons  who 
will  be  investing  in  the  Partnerships, 
and  will  not  be  promoted  by  persons 
seeking  to  profit  from  fees  or  investment 
advice  or  from  the  distribution  of 
securities.  The  travelers  also  believes 
that  the  terms  of  the  proposed  affiliated 
transactions  will  be  reasonable  and  fair 
and  free  from  overreaching,  and  will  be 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned. 

Applicant's  Conditions 

Applicant  will  comply  with  the 
following  conditions  if  the  requested 
order  is  granted: 

1.  Each  proposed  transaction 
involving  a  Partnership  otherwise 
prohibited  by  section  17(A)  or  section 
17(D)  of  the  Art  and  rule  17d-l 
thereunder  (the  “section  17 


transactions”)  will  be  effected  only  if 
the  general  partner  determines  that; 

a.  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  fair  and  reasonable  to 
the  partners  and  do  not  involve 
overreaching  of  the  Partnership  or  its 
partners  on  the  part  of  any  person 
concerned;  and 

b.  the  transaction  is  consistent  with 
the  interests  of  the  partners,  the 
Partnership’s  organizational  documents 
and  the  Partnership’s  reports  to  its 
partners. 

In  addition,  the  general  partners  will 
record  and  preserve  a  de.scriptlon  of 
such  affiliated  transactions,  their 
findings,  the  information  or  materials 
upon  which  their  findings  are  based  and 
the  basis  therefor.  All  such  records  will 
be  maintained  for  the  life  of  the 
Partnerships  and  at  least  two  years 
thereafter,  and  will  be  subject  to 
examination  by  the  Commission  and  its 
staff.* 

2.  In  connection  with  the  section  17 
transactions,  the  general  partner  will 
adopt,  and  periodically  review  and 
update,  procedures  designed  to  ensure 
that  reasonable  inquiry  is  made,  prior  to 
the  consummation  of  any  such 
transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promoter  of  or 
principal  underwriter  for  the 
Partnerships,  or  any  affiliated  person  of 
such  a  person,  promoter,  or  principal 
underwriter. 

3.  The  general  partner  will  not  invest 
the  funds  of  any  Partnership  in  any 
investment  in  which  an  Affiliated  Co- 
Investor  has  or  proposes  to  acquire  the 
same  class  of  securities  of  the  same 
issuer,  where  the  investment  involves  a 
joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  rule 
17d-l  in  which  the  Partnership  and  an 
Affiliated  Co-Investor  are  participants, 
unless  any  such  Affiliated  Co-Investor, 
prior  to  disposing  of  all  or  part  of  its 
investment,  (a)  gives  the  general  partner 
sufficient,  but  not  less  than  one  day’s, 
notice  of  its  intent  to  dispose  of  its 
investment,  and  (b)  refrains  from 
disposing  of  its  investment  unless  the 
Partnership  has  the  opportunity  to 
dispose  of  the  Partnership’s  investment 
prior  to  or  concurrently  with,  on  the 
same  terms  as,  and  pro  rata  with  the 
Affiliated  Co-Investor.  The  term 
“Affiliated  Co-Investor”  means  any 
person  who  is:  (1)  an  “affiliated  person” 
(as  such  term  is  defined  in  the  Act)  of 
the  Partnership;  (2)  a  member  of  The 

'  Each  Partnership  will  preserve  the  accounts, 
books  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  first 
two  years. 
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Travelers  Group:  (3)  an  officer  or 
director  of  a  member  of  the  Travelers 
Group;  (4)  a  travelers  sponsored  vehicle; 
or  (5)  a  company  in  which  an  officer  or 
director  of  the  general  partner  acts  as  an 
officer,  director,  or  general  partner,  or 
has  a  similar  c.apacily  to  control  the  sale 
or  other  disposition  of  the  company’s 
securities.  The  restrictions  contained  in 
this  condition,  however,  shall  not  be 
deemed  to  limit  or  prevent  the 
disposition  of  an  investment  by  an 
Affiliated  Co-Investor;  (a)  to  its  direct  or 
indirect  wholly-owned  subsidiary,  to 
any  company  (a  “parent”)  of  which  the 
Affiliated  Co- Investor  is  a  direct  or 
indirect  wholly-owned  subsidiary,  or  to 
a  direct  or  indirect  wholly-owned 
subsidiary  of  its  parent;  (b)  to  immediate 
family  members  of  the  Affiliated  Co- 
Investor  or  a  trust  established  for  any 
Affiliated  Co-Investor  or  any  such 
family  member;  or  (c)  when  the 
investment  is  comprised  of  securities 
that  are  (i)  listed  on  a  national  securities 
exchange  registered  under  section  6  of 
the  1934  Act,  (ii)  national  market  system 
securities  pursuant  to  section  11A(1)(2) 
of  the  1934  Act  and  rule  llA(a)(2)-l 
thereunder,  or  (iii)  government 
securities  as  defined  in  section  2(a)(16) 
of  the  Act. 

4.  Each  Partnership  and  its  general 
partner  will  maintain  and  preserve,  for 
the  life  of  each  such  Partnership  and  at 
least  two  years  thereafter,  such 
accounts,  books,  and  other  documents 
as  constitute  the  record  forming  the 
basis  for  the  audited  financial 
statements  that  are  to  be  provided  to  the 
partners,  and  each  annual  report  of  such 
Partnership  required  by  the  terms  of  the 
applicable  partnership  agreement  to  be 
sent  to  the  partners,  and  agree  that  all 
such  records  will  be  subject  to 
examination  by  the  Commission  and  its 
staff.2 

5.  The  general  partner  will  send  to 
each  limited  partner  who  had  an 
interest  in  the  Partnership,  at  any  time 
during  the  fiscal  year  then  ended. 
Partnership  financial  statements  audited 
by  the  Partnership’s  independent 
accountants.  At  the  end  of  each  fiscal 
year,  the  general  partner  will  make  a 
valuation  or  have  a  valuation  made  of 
all  of  the  assets  of  the  Partnership  as  of 
such  fiscal  year  end.  In  addition,  within 
90  days  after  the  end  of  each  fiscal  year 
of  each  of  the  Partnerships  or  as  soon  as 
practicable  thereafter,  the  general 
partner  shall  send  a  report  to  each 
person  who  was  a  limited  partner  at  any 
time  during  the  fiscal  year  then  ended. 


^  Each  Partnership  will  preserve  the  accounts, 
books,  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  first 
two  years. 


setting  forth  such  tax  information  as 
shall  be  necessary  for  the  preparation  by 
the  limited  partner  of  his  or  her  federal 
and  state  income  tax  returns  and  a 
report  of  the  investment  activities  of  the 
Partnership  during  such  year. 

6.  In  any  case  wnere  purchases  or 
.sales  are  made  from  or  to  an  entity 
affiliated  with  a  Partnership  by  reason 
of  a  5%  or  more  investment  in  such 
entity  by  a  Travelers  Group  director, 
officer  or  employee,  such  individual 
will  not  participate  in  the  general 
partner’s  determination  of  whether  or 
not  to  effect  such  purchase  or  sale. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-21004  Filed  8-24-94;  8;45  ami 
BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OBM 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3RD  Street,  SVV., 
5th  Floor,  Washington,  D.C.  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Donald  Arbuckle, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Title;  Application  for  Business  Loans. 
Form  No.:  SBA  Form  s  4,  4-1, 
4Schedule  A,  4-L,  4-EX,  4Short. 


Frequency:  On  Occasion. 

Description  of  Respondents: 
Applicants  for  an  SBA  Business  Loan. 
Annual  Responses:  33,150. 

Annual  Burden:  656,038. 

Dated;  August  19, 1994. 

Cleo  Verbillis, 

Chief,  Administrative  Information  Branch. 
IFR  Doc.  94-21069  Filed  8-25-94;  8:45  am) 
BILUNG  CODE  8a25-01-M 


[Application  No.  99000132] 

Mercury  Capital,  L.P.;  Filing  of  an 
Application  for  a  License  To  Operate 
as  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
Mercury  Capital,  L.P.,  650  Madison 
Avenue,  New  York,  New  York  10022  for 
a  license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended,  (15  U.S.C.  et  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder.  Mercury  Capital,  L.P.  is  a 
limited  partnership  formed  under 
Delaware  law. 

Mercury  Capital,  L.P.  will  be  managed 
by  the  General  Partner,  Mercury  Capital 
Investment  Corp.,  and  by  Mercury 
Management  Company.  Inc.  Both 
entities  are  located  at  the  address 
provided  above  for  the  Applicant.  The 
following  limited  partner  will  own  10 
percent  or  more  of  the  proposed  SBIC: 


I  Percentage 
of  owner- 
sNp 


Rosenkranz  &  Company  and 
Subsidiaries,  650  Madison 
Avenue,  New  York,  New 
10022  .  %.9% 


The  Applicant  will  begin  operations 
with  an  initial  capitalization  of 
approximately  $15.5  million.  The 
Applicant  intends  to  principally  make 
equity  investments  in  basic 
manufacturing,  distribution  and  ser\'ice 
businesses.  The  investments  are 
expected  to  be  in  small  concerns  located 
in  the  midwest  United  States,  however, 
the  Applicant  will  also  consider  other 
attractive  investment  opportunities 
throughout  the  U.S.,  as  appropriate. 

Matters  involved  in  SBA’s 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
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successful  operations  of  the  new  SBIC 
under  their  management,  including 
profitability  and  financial  soundness  in 
accordance  with  the  Act  and 
Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street. 
SW.  Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
publish^  in  a  newspaper  of  general 
circulation  in  New  Yoric,  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies). 

Dated:  August  19, 1994. 

Robert  D.  Stilloum, 

Associate  Administrator  for  Investment. 

IFR  Doc.  94-21057  Filed  8-25-94;  8:45  am| 
eaXJNO  CODE  M2S-01-M 

DEPARTMENT  OF  STATE 

Bureau  of  Political-Military  Affairs 
[Public  Notice  2059] 

Detennination  Under  tiie  Arms  Export 
Control  Act 

Pursuant  to  Section  654(c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  notice  is  hereby  given  that  the 
Under  Secretary  of  State  for  Arms 
Control  and  International  Security 
Afiairs  has  made  a  determination 
pursuant  to  Section  81  of  the  Arms 
Export  Control  Act  and  has  concluded 
that  publication  of  the  determination 
would  be  harmful  to  the  national 
security  of  the  United  States. 

Dated:  August  22. 1994. 

Ihomas  E.  McNamara. 

Acting  Assistant  Secretary  of  State  for 
Political-Military  Affairs. 

(FR  Doc.  94-21155  Filed  8-25-94;  8:45  ami 
BU.UNG  CODE  4710-2S-M 

Bureau  of  Politico-Military  Affairs 
[Public  Notice  2060] 

Detennination  Under  the  Arms  Export 
Control  Act 

Pursuant  to  Section  654(c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  notice  is  hereby  given  that  the 
Under  Secretary  of  State  for  Arms 
Control  and  International  Security 
Affairs  has  made  a  determination 
pursuant  to  Section  81  of  the  Arms 
Export  Control  Act  and  has  concluded 
that  publication  of  the  detennination 


would  be  harmful  to  the  national 
security  of  the  United  States. 

Dated:  August  22, 1994. 

Thomas  E.  Mf^amara, 

Acting,  Assistant  Secretary  of  State  for 
Political-Military  Af^irs. 

IFR  Doc.  94-21154  Filed  8-25-94;  8:45  am) 
BiLUNQ  CODE  4710-2S-M 

Bureau  of  Political-Military  Affairs 
[Public  Notice  2061] 

Imposition  of  Chemical  and  Biological 
Weapons  Proliferation  Sanctions 
Against  a  Foreign  Person 

agency:  Department  of  State. 

ACTION;  Notice. 

SUMMARY:  The  United  States 
Government  has  determined  that  an 
Italian  national  has  engaged  in  chemical 
weapons  proliferation  activity  that 
requires  the  imposition  of  sanctions 
pursuant  to  the  Arms  Export  Control 
Act  and  the  Export  Administration  Act 
of  1979,  as  amended  by  the  Chemical 
and  Biological  Weapons  Control  and 
Warfare  Elimination  Act  of  1991. 
EFFECTIVE  DATE:  August  19. 1994, 

FOR  FURTHER  INFORMATION  CONTACT: 

Vann  H.  Van  Diepen,  Director,  Office  of 
Chemical.  Biological  and  Missile 
Nonproliferation,  Bureau  of  Political- 
Military  Affairs.  Department  of  State 
(202-647-1142). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Sections  81(a)  and  81(b)  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2798(a), 
2798(b)),  Sections  llC(a)  and  llC(b)  of 
the  Export  Administration  Act  of  1979 
(50  U.S.C.  app.  2410c(a),  2410c(b)). 
Section  305  of  the  Chemical  and 
Biological  Weapons  Control  and 
Warfare  Elimination  Act  of  1991  (P.L. 
102-182),  and  Executive  Order  12851  of 
June  11, 1993,  the  United  States 
Government  determined  that  Alberto  Di 
Salle,  an  Italian  national,  has  engaged  in 
chemical  weapons  proliferation  activity 
that  requires  the  imposition  of  the 
sanctions  described  in  Section  81(c)  of 
the  Arms  Export  Control  Act  (22  U.S.C. 
2798(c))  and  Section  llC(c)  of  the 
Export  Administration  Act  of  1979  (50 
U.S.C.  app.  2410c(c)). 

Accordingly,  the  following  sanctions 
are  being  imposed; 

(A)  Procurement  Sanction:  The 
United  States  Government  shall  not 
procure,  or  enter  into  any  contract  for 
the  procurement  of,  any  goods  or 
services  from  the  sanctioned  person: 
and 

■  (B)  Import  Sanctions:  The  importation 
into  the  United  States  of  products 


produced  by  any  sanctioned  person 
shall  be  prohibited. 

Sanctions  on  the  individual  described 
above  may  apply  to  firms  or  other 
entities  with  which  he  is  associated. 
Questions  as  to  whether  a  particular 
transaction  is  afiected  by  the  sanctions 
should  be  referred  to  the  information 
number  listed  above.  The  sanctions 
shall  commence  on  August  19, 1994. 
They  will  remain  in  place  for  at  least 
one  year  and  until  further  notice. 

These  measures  shall  be  implemented 
by  the  responsible  agencies  as  provided 
in  Executive  Order  12851  of  June  11. 
1993. 

Dated:  August  22. 1994. 

Thomas  E.  McNamara, 

Acting  Assistant  Secrefaiy  of  State  for 
Political-Military  Affairs. 

(FR  Doc.  94-21153  Filed  8-25-94;  8:45  am) 
BILUNQ  CODE  4710-25-44 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Traffic 
Issues;  Cancellation  of  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting  cancellation. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  the  September 
8. 1994,  meeting  on  Aviation 
Rulemaking  Advisory  Committee  on  Air 
Traffic  issues  is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Reginald  C  Matthews,  Air  Trafiic 
Rules  and  Procedures  Service.  Federal 
Aviation  Administration,  telephone: 
202-267-8783. 

Lssued  in  Washington.  EXZ..  on  August  18. 
1994. 

Reginald  C.  Matthews, 

Assistant  Executive  Director,  Aviation 
Rulemaking  Advisory  Committee  on  Air 
Traffic  Issues. 

(FR  Doc.  94-21134  Filed  8-25-94;  8:45  am) 
B«UJt4Q  CODE  4910-13-M 


intent  To  Rule  on  Application  To  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Houghton  County 
Memorial  Airport,  Hancock,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT, 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
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PFC  at  Houghton  County  Memorial 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 

(Public  Law  101-608)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  26. 1994. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport.  East.  8820  Beck  Road 
Belleville,  Michigan  4811. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John  M. 
Kelly.  Airport  Manager,  of  the  County  of 
Houghton.  Michigan,  at  the  following 
address:  Houghton  County  Memorial 
Airport.  Route  1.  Box  94.  Calumet. 
Michigan  49913. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Houghton  under  §  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dean  C.  Nitz.  Manager,  Detroit  Airports 
District  Office.  Willow  Run  Airport, 

East.  8820  Beck  Road.  Belleville, 
Michigan  48111  (313)  487-7300.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Houghton  County 
Memorial  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity  act 
of  1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  5, 1994,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  County  of  Houghton  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 

The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  11. 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  PFC:  $3.00 

Actual  charge  date:  July  1, 

1993 

Estimated  charge  expiration  date: 
January  1, 1996 

Total  approved  PFC  revenue: 
$162,986.00 

Brief  description  of  proposed 
proje(k(s):  Relocate  Very  High 
Frequency  Omnirange  (TVOR);  Relocate 
glide  slope  facility  (Runway  13/31 ILS). 


Class  or  classes  of  air  carriers  %vhich 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Not  applicable. 

Any  persons  may  inspect  the 
application  in  person  at  the  FAA  ofhce 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documrats  germane  to  the 
application  in  person  at  the  County  of 
Houghton,  Michigan. 

Issued  in  Des  Plaines,  Iliinois,  on  August 
17. 1994. 

Benito  DeLeon. 

Manager.  Planning/Programming  Branch. 
Airports  Division.  Great  Lakes  Region. 

IFR  Doc.  94-21133  Filed  8-25-94;  8:45  am| 
BtLLiNQ  CODE  «9«0-13-M 


Intent  To  Rule  on  Application  To 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Naples  Municipal  Airport,  Naples,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Naples  Municipal 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

OATES:  Comments  must  be  received  on 
or  before  September  26. 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  9677  Tradeport  Drive,  Suite  130, 
Orlando.  Florida  32827-5397. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Ted 
Soliday,  Executive  Director  of  the  City 
of  Naples  Airport  Authority  at  the 
following  address:  City  of  Naples 
Airport  Authority,  160  Aviation  Drive 
North.  Naples.  Florida  33942. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Naples  Airport  Authority  under  section 
158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pegy  Jones.  Airport  Plans  and  Programs 
Manager.  9677  Tradeport  Drive. 
Orlando.  Florida  32827-5397,  (407) 
648-6583.  The  application  may  be 


reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FA4 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  the  Naples  Municipal 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  regulations  (14 
CFR  Part  158). 

On  August  18, 1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
City  of  Naples  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  $  158.25  of  Part  158. 

The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  26. 1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 
February  1, 1995 
Proposed  charge  expiration  date: 
February  1, 1998 

Total  estimated  PFC  revenue: 
$470,000 

Brief  description  of  proposed  projects: 
Project  001  Commercial  Terminal  Apron 
Project  002  Acquire  Passenger  Access 
Lift 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Non-scbeduled 
air  carrier  and  charter  flights  using 
aircraft  with  less  than  ten  (10)  seats. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Naples  Airport  Authority. 

Issued  in  Orlando.  Florida,  on  August  18. 
1994. 

John  W.  Reynolds.  Jr., 

Assistant  Manager.  Orlando  Airports  District 
Office  Southern  Region. 

IFR  Doc.  94-21132  Filed  8-25-94;  8:45  ami 
8U.IJNQ  CODE  4ai0-13-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review. 

August  18. 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
inftmnation  collection  requirement(s)  to 
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OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0182. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Card  Survey  on  Global  Trade 
Talk  Magazines. 

Description:  This  information 
collection  is  a  survey  of  readers  of  the 
Global  Trade  Talk  for  their  opinions  on 
ways  to  improve  the  publication  of 
topics  they  would  like  to  see  covered. 

Respondents:  Businesses  or  other  for- 
profit,  Federal  agencies  or  employees, 
small  businesses  or  organizations. 

Estimated  Number  of  Recordkeepers: 

10,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping 
Burden:  2,500  hours. 

Clearance  Officer:  Laveme  Williams 
(202)  927-0229.  U.S.  Customs  Service, 
Paperwork  Management  Branch,  Room 
6316, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  94-21114  Filed  8-25-94;  8:45  am) 
BILLING  CODE  4820-02-P 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  19, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Wa.shington,  DC  20220. 


U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0053. 

Form  Number:  CF  3299. 

Type  of  Review:  Extension. 

fide:  Declaration  For  Free  Entry  of 
Unaccompanied  Articles 

Description:  This  form  serves  as  a 
declaration  for  residents,  non-residents, 
and  military  personnel  who  are 
attempting  to  enter  their  personal  and 
household  goods  free  of  duty.  This  form 
is  also  applicable  for  tools  of  trade  and 
professional  books. 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  25,799  hours. 

Clearance  Officer:  Laveme  Williams 
(202)  927-0229,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  Room 
6316, 1301  Constitution  Avenue,  N.W., 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  94-21115  Filed  8-25-94;  8:45  am] 
BILLING  CODE  4820-02-«> 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  15, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0052. 

Form  Number:  IRS  Forms  990-PF  and 
4720. 

Type  of  Review:  Revision. 

Title:  Return  of  Private  Foundation  or 
Section  4947(a)(1)  Charitable  Trust 
Treated  as  a  Private  Foundation  (Form 


990-PF);  Return  of  Certain  Excise  Taxes 
on  Charities  and  Other  Persons  Under 
Chapters  41  and  42  of  the  Internal 
Revenue  Code  (Form  4720). 

Description:  Internal  Revenue  Code 
(IRC)  6033  requires  all  private 
foundations,  including  section 
4947(a)(1)  trusts  treated  as  private 
foundations,  to  file  an  annual 
information  return.  Section  53.4940- 
1(a)  of  the  Income  Tax  Regulations 
requires  that  the  tax  on  net  investment 
income  be  reported  on  the  return  filed 
under  section  6011  requires  a  report  of 
taxes  under  Chapter  42  of  the  Code  for 
prohibited  acts  by  private  foundations 
and  certain  related  parties.  Section 
4947(a)(1)  trusts  may  file  Form  990-PF 
in  lieu  of  Form  1041  under  the 
provisions  of  sections  6033  and  6012. 

Respondents:  Non-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  48,170. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 140  hr.,  52  min.; 
Learning  about  the  law  or  the  form — 27 
hr.,  11  min.;  Preparing  the  form — 31  hr., 
37  min.;  Copying,  assembling,  and 
sending  the  fonn  to  the  IRS — 16  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Repordng/ 
Recordkeeping  Burden:  9,521,323  hours. 

Clearance  ^ficer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  94-21116  Filed  8-25-94;  8:45  am] 
BILUNG  CODE  4830-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  19, 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
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Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0991. 

Form  Number:  IRS  Form  8633. 

Type  of  Review:  Revision. 

Title:  Application  to  Participate  in  the 
Electronic  Filing  Program. 

Description:  Form  8633  will  be  used 
by  tax  preparers,  electronic  return 
collectors,  software  firms,  and  electronic 
transmitters,  as  an  application  to 
participate  in  the  electronic  filing 
program  covering  individual  income  tax 
returns. 

Respondents:  Businesses,  non-profit 
institutions. 

Estimated  Number  of  Respondents: 
70,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 
Estimatea  Total  Reporting  Burden: 
70.000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Serv'ice, 
Room  5571. 1111  Constitution  Avenue. 
N.W..  Washington.  DC  20224. 

Reviewer:  Milo  Sunderhauf. 
(202)  395-7340.  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

Lois  fL  Holland. 

Departmental  Reports  Managenmnt  Officer. 
(FR  Doa  94-21117  Filed  8-25-94;  8:45  am) 
8ILUNO  CODE  4630-01-9 


r 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  19,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
O.MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0215. 

Form  Number:  IRS  Forms  5712  and 
5712-A. 

Type  of  Review:  Revision. 

Title:  Election  To  Be  Treated  as  a 
Possessions  Corporation  Under  Section 
936  (Form  5712);  Election  and 
Verification  of  the  Cost  Sharing  or  Profit 
Split  Method  Under  Section  936(h)(5) 
(Form  5712-A). 


Description:  Domestic  corporations 
may  elect  to  be  treated  as  possessions 
corporations  on  Form  5712.  This 
election  allows  the  corporation  to  take 
a  tax  credit  Possession  corporations 
may  elect  on  Form  5712-A  to  share 
their  taxable  income  with  their  affiliates 
under  section  936(h)(5).  These  forms  are 
used  by  the  IRS  to  ascertain  if 
corporations  are  entitled  to  the  credit 
and  if  they  may  share  their  taxable 
income  with  their  affiliates. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,600. 

Estimated  Burden  Hours  Per 
Respondent/Rscordkeeper: 
Recordkeeping — 5  hr.,  30  min.;  Learning 
about  the  law  or  the  form — 42  min.: 
Preparing  and  sending  the  form  to  the 
IRS^^ — 49  min. 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  18,138  hours. 
OMB  Number:  1545-0717. 

Form  Number:  IRS  Form  W-4S. 

Type  of  Review:  Extension. 

Title:  Request  for  Federal  Income  Tax 
Withholding  From  Sick  Pay. 

Description:  Section  3402(o)  of  the 
Internal  Revenue  Code  extends  income 
tax  withholding  to  sick  pay  payments 
'  made  by  third  parties  upon  request  of 
the  payee.  The  information  is  used  to 
determine  the  amount  to  be  withheld 
from  the  third-party  sick  pay  payments. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 40  min.;  Learning 
about  the  law  or  the  form — 6  min.; 
Preparing  the  form — 25  min.;  Copying, 
assembling,  and  sending  the  form  to  the 
IRS — 11  min. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  685,000  hours. 
OMB  Number:  1545-1099. 

Form  Number:  IRS  Form  881 1 . 

Type  of  Review:  Extension. 

Title:  Information  Return  for  Real 
Estate  Mortgage  Investment  Conduits 
(REMlCs)  and  Issuers  of  Collateralized 
Debt  Obligations. 

Description:  Form  8811  will  be  used 
to  collect  the  name,  address,  and  phone 
number  of  a  representative  of  a  RD^IC 
who  can  provide  brokers  with  the 
correct  income  amounts  that  the 
broker’s  clients  must  report  on  their 
income  tax  returns.  It  is  estimated  that 
there  are  some  1,000  REMlCs  currently 
in  existence. 

Respondents:  Businesses  or  other  for- 
profit. 


Estimated  Number  of  Respondents/ 
Recordkeepers:  li.OOO. 

EstimatM  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 2  hr.,  38  min.;  Learning 
about  the  law  or  the  form — 24  min.; 
Preparing,  copying,  assembling,  and 
sending  die  form  to  the  IRS — 27  min. 

Frequency  of  Response:  Other 
(Taxpayer  must  only  file  once  for  each 
obligation  issued.). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3.490  hours. 

Clearance  Officer:  Garrick  Shear. 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue.  N.W.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395—7340,  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc  94-21118  Filed  8-25-94;  8:45  ami 
BILUNG  CODE  4e30-«1-9 


UNITED  STATES  INFORMATION 
AGENCY 

College  and  University  Dev^opment 
Program  in  Business  Management  for 
Croatia  and  Macedonia 

ACTION:  Notice — Request  for  Proposals. 
SUMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency’s  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award  program.  Accredited 
post-secondary  U.S.  educational 
institutions  and  U.S.  scholarly/ 
professional  orgemizations  are  invited  to 
submit  proposals  to  conduct  exchange 
programs  with  post-secondary 
educational  institutions  in  Croatia  and 
Macedonia.  The  purpose  of  the 
exchange  programs  is  to  develop 
curricula  and  teaching  methodologies 
for  foreign  faculties  in  the  field  of 
business  management.  USIA  anticipates 
awarding  one  grant  not  to  exceed 
$300,000  for  a  project  in  Macedonia, 
and  one  grant  not  to  exceed  $200,000  for 
a  project  in  Croatia.  Public  or  private 
non-profit  organizations  applying  under 
this  program  must  meet  the  provisions 
described  in  IRS  regulation  501(c)(3). 

Grant  Activities 

Grant  activities  should  begin  no  later 
than  February  1, 1995.  Programs  must 
bo  a  minimum  of  18  months  and  a 
maximum  of  two  years  in  duration. 
Activities  must  include  placement  of 
U.S.  faculty  at  Croatian  or  Macedonian 
institutions  for  in-country  training  of 
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foreign  faculty  and  for  development  of 
sustainable  programs  to  educate  future 
foreign  business  management  teachers 
and  business  people.  Targeted  program 
activities  may  include:  Faculty 
development  and  enrichment; 
curriculum  design;  modernization  of  the 
administrative  structures  within  the 
foreign  institution;  outreach  to  the 
private  sector;  and  direct  teaching.  U.S. 
and  foreign  participants  may  include 
post-graduate  students  on  a  "faculty 
track"  who  are  currently  involved  in 
teaching  at  participating  institutions 
(not  to  exceed  25%  of  all  participants). 
Development  of  linkages  with  the 
private  sector  and  development  of 
appropriate  materials  are  encouraged. 
Orientation,  seminar,  workshop  and 
semester-long  course  formats  will  be 
acceptable.  Visits  to  partner  institutions 
by  staff  or  consultants  to  plan  joint 
projects  may  be  funded  imder  this 
program  but  should  be  a  relatively  small 
part  of  the  overall  exchange.  Applicants 
are  strongly  encouraged  to  maintain  an 
in-country  presence  at  the  foreign 
partner  institution(s)  for  the  duration  of 
the  program.  This  presence  should 
include  project  director(s)  at  the  partner 
institution (s)  for  periods  of  at  least  one 
continuous  academic  semester. 

Courses  developed  may  include,  but 
are  not  limited  to:  Marketing, 
production  management,  economics, 
industrial  relations,  finance,  accounting, 
international  business  and  business 
communications.  Proposals  must 
provide  for  a  two-way  exchange. 
Exchange  activities  should  include 
establishment  of  electronic 
communications  between  partner 
institutions  and  other  organizations. 

Funding  Authority 

Funding  for  this  program  is  provided 
under  the  Support  for  East  European 
Democracies  (SEED)  Act.  Under  the 
auspices  of  the  SEED  Act,  USIA  is 
offering  this  program  to  help  foster 
greater  expertise  in  business 
management  in  selected  countries  of  the 
region.  Projects  must  conform  with 
Agency  requirements  and  guidelines 
outlined  in  this  announcement  and  the 
Application  Package.  USIA  projects  and 
programs  are  subject  to  the  availability 
of  funds. 

ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/ 
ASU-95-03. 

DATES:  Deadline  for  proposals:  The 
original  and  14  complete  copies  of  the 
proposal  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Tuesday, 


October  11, 1994.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  on  October  11  but  received 
at  a  later  date.  It  is  the  responsibility  of 
each  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Academic  Programs, 

Specialized  Programs  Unit — E/ASU, 
Room  349,  U.S.  Information  Agency, 

301  4th  Street,  SW.,  Washington,  DC 
20547,  (202)  619-5289  (phone),  (202) 
401-1433  (fax),  to  request  an 
Application  Package,  which  includes 
detailed  award  criteria;  all  application 
forms;  and  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budget. 

Please  specify  USIA  Program  Officer 
Robin  Kline  or  Mary  Ann  Garlic  on  all 
inquiries  and  correspondence. 

Interested  applicants  should  read  the 
complete  F^eral  Register 
announcement  before  addressing 
inquiries  to  the  Specialized  Programs 
Unit  or  submitting  proposals.  G^ce  the 
RFP  deadline  has  passed.  Specialized 
Programs  Unit  program  officers  may  not 
discuss  this  competition  in  any  way 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  this  announcement 
and  the  Application  Package  and  send 
only  complete  applications  to:  U.S. 
Information  Agency,  Ref.:  E/ASU-95- 
03,  Office  of  Grants  Management,  E/XE, 
Room  336,  301  4th  Street,  SW., 
Washington,  DC  20547. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  tlie  diversity  of 
American  political,  social,  and  cultural 
life.  Programs  must  also  maintain  their 
scholarly  integrity  and  meet  the  highest 
standard  of  academic  excellence  or 
artistic  achievement.  “Diversity”  should 
be  interpreted  in  the  broadest  sense  and 
encompass  differences  including  but  not 
limited  to  race,  gender,  religion, 
geographic  location,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle. 

Overview 

The  specific  purpose  of  this  program 
is  to  assist  Central  and  East  European 
countries  in  their  transformation  to  free 
market  economies  through  the 
development  of  business  management 
training  capabilities  in  academic 
institutions.  An  important  goal  of  the 
program  is  to  create  enduring  linkages 


between  designated  foreign  and  U.S. 
institutions.  Proposals  that  are 
extensions  or  enhancements  of  past  or 
current  relationships  with  a  partner 
institution  will  be  accepted. 

Guidelines 

A.  Programs  must  comply  with  J-1 
visa  regulations;  program  participants 
must  carry  the  requisite  level  of  health 
and  accident  insurance.  U.S.  project 
directors  must  ensure  that  all 
participants  are  covered  by  a 
comprehensive  health  insurance  plan, 
and  the  proposal  must  reflect  insurance 
coverage. 

B.  Institutional  Eligibility:  In  the  U.S.. 
participation  in  the  program  is  open  to 
accredited  two-  and  four-year  colleges 
and  universities,  graduate  schools,  and 
non-profit  scholar ly/professional 
organizations.  Consortia  of  institutions 
are  also  eligible.  Proposals  from 
consortia  must  be  submitted  by  a  single 
member  institution  with  authority  to 
represent  the  consortium.  Overseas, 
participation  is  limited  to  recognized 
degree-granting  institutions  of  higher 
education  and  internationally 
recognized  and  highly  regarded 
independent  research  institutes.  Special 
note:  USIA  encourages  proposals  from 
eligible  Historically  Black  Colleges  and 
Universities,  community  colleges,  and 
other  institutions  in  the  U.S.  with 
significant  minority  student  enrollment. 

C.  Participant  Eligibility:  Each 
participant  representing  a  U.S. 
institution,  whose  travel  costs  are 
covered  under  this  program’s  funding, 
must  be  a  U.S.  citizen.  Each  participant 
representing  a  foreign  institution  must 
be  a  citizen,  national,  or  permanent 
resident  of  the  eligible  foreign  country 
in  which  the  foreign  partner  institution 
is  located. 

D.  Ineligibility:  A  proposal  will  be 
deemed  technically  ineligible  if: 

(1)  It  does  not  fully  adhere  to  the 
guidelines  established  herein  and  in  the 
Application  Package,  including 
budgetary  requirements. 

(2)  The  applicant  is  not  an  accredited 
two-  or  four-year  institution,  or  a  non¬ 
profit  organization. 

(3)  The  project  does  not  constitute  a 
direct  partnership  with  a  post-secondary 
business  management  program  in 
Croatia  or  Macedonia. 

(4)  The  project  involves  partnerships 
in  more  than  one  country. 

(5)  The  project  does  not  seek  to 
address  the  faculty,  curriculum,  and 
administrative  aspects  entailed  in 
developing  the  business  management 
program  identified. 

(6)  The  project  does  not  provide  for 
in-country  presence  of  U.S.  faculty. 
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(7)  The  proposal  requests  USIA 
support  for  indirect  costs. 

18)  The  project  includes  profits  or 
fees. 

E.  Institutional  Commitment:  In 
making  award  decisions,  USIA  will 
focus  especially  on  evidence  of  an 
ongoing  commitment  by  the  U.S. 
partner  to  internationalizing  its 
educational  programs  as  well  as  a 
commitment  by  both  partner 
institutions  to  the  success  of  the 
particuleir  exchange  program.  Each 
proposal  must  include  documentation 
of  institutional  support  for  the  proposed 
program  in  the  form  of  signed  letters  of 
endorsement  from  the  president, 
chancellor,  or  director  of  the  U.S.  and 
foreign  institution(s)  involved.  The 
documentation  may  also  be  submitted 
in  the  form  of  a  signed  agreement  by  the 
same  persons.  Each  agreement  or  letter 
of  endorsement  must  describe  the 
institution’s  commitment  to  an  on-going 
partnership  and  make  speciHc  reference 
to  the  proposed  progrsun  and  how  it  will 
fit  into  and  be  supported  by  the 
institution’s  current  activities  in 
internationalizing  its  educational 
programs.  Proposals  must  discuss  on 
how  the  partnership  will  be  continued 
beyond  the  period  of  the  grant  award.  If 
not  submitted  with  original  proposal, 
documentation  of  support  from  foreign 
institutions  must  be  received  by  5  p.m. 
Washington,  D.C.  time  on  October  24. 
1994,  addressed  to  Robin  Kline  or  Mary 
Ann  Garlic.  E/ASU,  Room  349,  U.S. 
Information  Agency,  301  4th  Street  SW.. 
Washington,  DC  20547.  Applicant 
institutions  are  required  to  make  their 
owTi  arrangements  with  the  appropriate 
foreign  institutions  regarding 
institutional  commitment  and  visas,  and 
the  proposal  must  make  reference  to  this 
requirement. 

Proposed  Budget:  USIA  anticipates 
awarding  one  grant  not  to  exceed 
$300,000  for  a  project  in  Macedonia, 
and  one  grant  not  to  exceed  $200,000  for 
a  project  in  Croatia.  Institutions  must 
submit  a  comprehensive  line  item 
budget,  including  a  budget  summary 
page,  based  on  the  specific  guidance  in 
the  Application  Package.  USIA  will  not 
pay  for  indirect  costs  under  this 
program;  however,  indirect  costs  may  be 
included  as  part  of  an  institution’s  cost 
sharing.  Requesting  USIA  support  for 
indirect  costs  will  result  in  technical 
ineligibility.  Proposals  must 
demonstrate  substantial  cost-sharing 
(dollar  and  in-kind)  in  both  program 
and  administrative  categories,  including 
overseas  partner  contributions.  Cost- 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  recipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 


claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  cost  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  AllO. 
Attachment  E.  Cost-sharing  and 
matching  should  be  described  in  the 
proposal.  In  the  event  the  recipient  does 
not  provide  the  minimum  amount  of 
cost  sharing  as  stipulated  in  the 
recipient’s  budget,  the  USIA 
contribution  will  be  reduced  in 
proportion  to  the  recipient’s 
contribution. 

The  recipient’s  proposal  shall  include 
the  cost  of  an  audit  that: 

1.  Complies  with  the  requirements  of 
OMB  Circular  No.  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 

2.  Complies  with  the  requirements  of 
American  Institute  of  Certifled  Public 
Accountants  (AICPA)  Statement  of 
Position  (SOP)  No.  92-9;  and 

3.  Includes  review  by  the  recipient’s 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for: 

1.  Preparation  of  basic  financial 
statements  and  other  accounting 
services;  and 

2.  Preparation  of  the  supplemental 
reports  and  schedules  required  by  OMB 
Circular  A-133,  AICPA  ^P  92-9,  and 
the  review  of  the  supplemental  schedule 
of  indirect  cost  rate  computation. 

USIA  reserves  the  right  to  reduce, 
increase  or  otherwise  modify  proposal 
budgets  in  accordance  with  the  needs  of 
the  program.  For  organizations  with  less 
than  four  years  of  experience  in 
international  exchange  activities,  grants 
will  be  limited  to  a  maximum  of 
$60,000.  Administrative  costs  cannot 
exceed  20  percent  of  the  requested 
budget,  including  administrative 
expenses  for  orientation. 

Allowable  costs  for  the  program 
include  the  following  (see  Application 
Package  for  further  details): 

A.  Program  Costs 

(1)  International  travel  (via  U.S.  flag 
carriers); 

(2)  Domestic  travel; 

(3)  Maintenance  (lodging/meals/ 
incidental  expenses); 

(4)  Educational  materials,  not  to 
exceed  35  percent  of  total  budget; 

(5)  Honoraria  or  compensation  for  in¬ 
country  work,  not  to  exceed  $100/day 
per  person; 

(6)  Visa  fees  for  foreign  participants; 

(7)  Medical  insurance  for  foreign 
participants  during  U.S.  visits; 


(8)  Salaries/benefits  of  U.S. 
participant(s)  in  residence  at  foreign 
partner  institution  for  one  academic 
year  or  more.  Total  costs  for  the 
participant(s)  in  residence  must  not 
exceed  30  percent  of  the  total  budget. 

B.  Administrative  Costs  (Not  to  exceed 
20%  of  Total  Budget)  • 

(1)  Salaries  and  benefits; 

(2)  Communications  (fax,  phone, 
postage,  etc.); 

(3)  Office  supplies; 

(4)  Other  direct  costs. 

Please  refer  to  the  Application 

Package  for  complete  budget  guidelines. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Application  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  budget  and  contracts  offices,  as 
well  as  the  USIA  Office  of  East 
European  and  NIS  Affairs  and  USIA 
posts  overseas.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  USIA  contracts  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

(A)  Quality  of  program  plan — 
including  academic  rigor,  thorough 
conception  of  project  (including  a 
timeline  of  activities  and  identification 
of  participants),  understanding  of  the 
needs  of  the  partner  institution, 
potential  to  address  partner  needs,  and 
proposed  follow-up. 

(B)  Feasibility  of  the  program  plan 
and  the  capacity  of  the  organization  to 
conduct  the  ex^ange;  e.g.. 
qualifications  of  program  staff  and 
participants,  commitment  of  the 
institution's  administration  to 
internationalize  its  faculty  outlook  and 
curricula.  Each  proposal  should  clearly 
demonstrate  how  the  institution  w’ill 
meet  the  program  objectives  and  execute 
the  program  plan. 

(C)  Track  record — relevant  Agency 
and  outside  assessments  of  the 
organization’s  experience  with 
international  exchanges;  for 
organizations  that  have  not  worked  with 
USIA,  the  demonstrated  potential  to 
achieve  program  goals  will  be  evaluated. 
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(D)  Multiplier  effectyimpact — the 
impact  of  the  exchange  activity  on  the 
wider  community  and  on  the 
establishment  of  continuing  ties,  as  well 
as  the  contribution  of  the  proposed 
activity  in  promoting  mutual 
understanding. 

(E)  Value  to  U.S.-partner  country 
relations — the  assessment  by  USIA’s 
geographic  area  office  and  posts  of  the 
potential  impact  and  significance  of  the 
project  with  the  partner  country. 

(F)  Cost  effectiveness — greatest  return 
on  each  grant  dollar,  degree  of  cost- 
shanng  exhibited. 

(G)  Adherence  of  proposed  activities 
to  the  criteria  and  conditions  described 
above. 

(H)  Institutional  commitment  as 
demonstrated  by  financial  and  in-kind 
support  of  the  program. 


I: 


(I)  Follow-on  Activities — each 
proposal  must  provide  a  plan  for  follow- 
on  activity  (wi^out  USLA  support) 
which  ensures  that  the  USIA-supported 
program  is  not  an  isolated  event.  Each 
proposal  roust  clearly  demonstrate  long¬ 
term  commitment  from  all  partners. 

(J)  Support  of  Diversity — proposals 
should  demonstrate  the  recipient’s 
conunitment  to  promoting  the 
awareness  and  understanding  of 
diversify  throughout  the  program.  This 
can  be  accomplished  through 
documentation  (such  as  a  written 
statement  or  account)  summarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  the  organization  and  the 
program  activities. 


(K)  Evaluation  plan — proposals  must 
provide  a  plan  for  evaluation  by  the 
grantee  institution. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 

Notification 

Ail  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
Monday,  January  2, 1994.  Awards  made 
will  be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated;  August  23, 1994. 

Dell  Pendergrast, 

Deputy  Associate  Director,  Educational  and 
Cultural  Affairs. 

IFR  Doc.  94-21124  Filed  8-25-94;  8:45  ami 
BILUNG  CODE  8230-01-M 


44229 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 
August  31. 1994. 

PLACE:  Marriner  S.  Eccies  Federal 
Reserv’e  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W.,  Washington.  D.C.  20551 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reser\'e  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  August  24.  1994. 

Jennifer  ).  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-21205  Filed  8-24-94;  10:35  am| 
BILLING  CODE  6210-01-P 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  August  29. 1994. 

An  open  meeting  will  be  held  on 
Wednesday.  August  31. 1994,  at  10:00 
a.m..  in  Room  1C30.  A  closed  meeting 
will  be  held  on  Wednesday.  August  31. 
1994.  following  the  open  meeting. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certihed  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
ofHcer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday. 
August  31, 1994.  at  10:00  a.m..  will  be: 

1.  The  Commission  will  consider  a  concept 
release  soliciting  comment  on  a  number  of 
questions  concerning  the  use  of  the  term 
“nationally  recognized  statistical  rating 
organization”  (“NRSRO”)  in  the 
Commission’s  rules.  This  concept  release 


examines  the  process  employed  by  the 
Commission  to  designate  rating  agencies  as 
NRSROs  and  the  nature  of  the  Commission’s 
oversight  role  with  respect  to  NRSROs.  For 
further  information,  please  contact  Elizabeth 
K.  King  at  (202)  942-0140. 

2.  The  Commission  will  consider  whether 
to  propose  amendments  to  Item  202  of 
Regulation  S-K  and  Item  202  of  Regulation 
S-B  under  the  Securities  Act  of  1933  (the 
“Securities  Act”)  and  the  Securities 
Exchange  Act  of  1934  (the  “Exchange  Act”), 
Securities  Act  Rule  436(g),  and  Exchange  Act 
Form  &-K.  These  proposals  address  the 
disclosure  of  assigned  security  ratings  in 
prospectuses  and  periodic  reports.  For 
further  information,  please  contact  Brian  P. 
Miller  at  (202)  942-1997. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
August  31, 1994.  following  the  open 
meeting  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  hate  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  August  24. 1994. 

Jonathan  G.  Katz. 

Secretary.^ 

IFR  Doc.  94-21300  Filed  8-24-94;  3:43  pml 
BILUNG  CODE  8010-01-M 
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This  section  o(  the  FEDERAL  REGISTER  Monday,  August  15, 1994,  make  the 
contains  editorial  corrections  of  previously  following  corrections: 
published  Presidential,  Rule,  Proposed  Rule, 

and  Notice  documents.  These  corrections  are  §  172.416  [Corrected] 

prepared  by  the  Office  of  the  Federal  _  ^  ■ 

Register.  Agency  prepared  corrections  are  ^  41864,  in  the  third 

issued  as  signed  documents  and  appear  in  column,  §  172.416(a)  should  read  as 

the  appropriate  document  categories  follows: 

elsewhere  in  the  issue. 

§172.416  POISON  GAS  label. 

_  Except  for  size  and  color,  the 

DEPARTMENT  OF  TRANSPORTATION  POISON  GAS  label  must  be  as  follows: 

Research  and  Special  Programs 
Administration 

49  CFR  Part  172 

[Docket  No.  HII4-206;  Notice  No.  94-8] 

RIN  2137-AB75 

Improvements  to  Hazardous  Materials 
Identification  Systems 

Correction 

In  proposed  rule  document  94-19490 
beginning  on  page  41848  in  the  issue  of 
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*****  V 

§172.429  [Corrected] 

2.  On  page  41865,  in  the  first  column, 
§  172.429(a)  should  read  as  follows; 

§  172.429  POISON  INHALATION  HAZARD 
label. 

(a)  Except  for  size  and  color,  the 
POISON  INHALATION  HAZARD  label 
as  follows; 


§172.540  [Corrected]  §172.540  POISON  GAS  placard. 

3.  On  page  41866,  in  the  third  (a)  Except  for  size  and  color,  the 

column,  §  172.540(a)  should  read  as  POISON  GAS  placard  must  be  as 
follows;  follows; 
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§  172.504  [Corrected] 

4.  On  page  41866,  in  the  first  column, 
in  §  172.504(e),  the  heading  above  the 


table  was  omitted  and  should  read 
“Table  1”. 

BILUfM  CODE  1S05-01.0 


Friday 

August  26,  1994 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Ch.  I 
Effluent  Guidelines  Plan; 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 

[FRL-5050-3] 

RIN2040-AC90 

Effluent  Guidelines  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Effluent  Guidelines 
Plan. 

SUMMARY:  Today’s  notice  announces  the 
Agency’s  plans  for  developing  new  and 
revised  effluent  guidelines,  which 
regulate  industrial  discharges  to  surface 
waters  and  to  publicly  owned  treatment 
works.  Section  304(m)  of  the  Clean 
Water  Act  requires  EPA  to  publish  a 
biennial  Effluent  Guidelines  Plan. 
ADDRESSES:  The  public  record  for  this 
notice  is  available  for  review  in  the  EPA 
Water  Docket,  401  M  Street,  SW., 
Washington,  DC.  For  access  to  Docket 
materials,  call  (202)  260-3027  between 
9  a.m.  and  3  p.m.  for  an  appointment. 

The  EPA  public  information  regulation 
(40  CFR  Part  2)  provides  that  a 
reasonable  fee  may  be  charged  for 
copying.  Preliminary  Data  Summaries 
referred  to  in  this  notice  may  be 
obtained  from  the  distributors  listed  in 
Appendix  B. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Strassler,  Engineering  and  Analysis 
Division  (4303),  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  telephone  202- 
260-7150. 

SUPPLEMENTARY  INFORMATION: 

I.  Legal  Authority 

II.  Introduction 

A.  Purpose  of  Today’s  Notice 

B.  Overview  of  Today’s  Notice 

III.  1994  Proposed  Effluent  Guidelines  Plan 

IV.  1994  Effluent  Guidelines  Plan 

A.  Regulations 

1.  Ongoing  Rulemakings 

2.  Future  Regulations 

a.  Metal  Products  and  Machinery  Phase  2 

b.  Two  Additional  Rulemaking  ftojects; 
1996  Start 

B.  Preliminary  Studies 

C  Summary  of  Changes  from  Proposed 
Plan 

V.  Public  Comments 

VI.  Economic  Impact  Assessment 

VII.  Executive  Order  12866 
Appendix  A — ^Effluent  Guidelines 

Rulemaking  Projects  and  Preliminary 
Studies 

Appendix  B — Completed  Preliminaiy  Studies 

I.  Legal  Authority 

Today’s  notice  is  published  under  the 
authority  of  section  304(m)  of  the  Clean 
Water  Act,  33  U.S.C.  1314(m). 


II.  Introduction 

A.  Purpose  of  Today’s  Notice 

Today’s  notice  announces  the 
Agency’s  third  biennial  plan  for 
developing  new  and  revised  effluent 
guidelines  pursuant  to  sec.  304(m)  of 
the  Clean  Water  Act. 

EPA  published  a  proposed  Effluent 
Guidelines  Plan  (the  “Proposed  Plan”) 
on  May  18, 1994  (59  FR  25859).  The 
Agency  invited  comment  on  the  notice 
until  June  17, 1994.  Today’s  notice 
summarizes  and  addresses  the  major 
comments  the  Agency  received. 

B.  Oveniew  of  Today's  Notice 
The  Agency  intends  to  develop 

effluent  limitation  guidelines  and 
standards  (“effluent  guidelines")  as 
follows: 

1.  Continue  development  of  nine  rules 
listed  in  the  Proposed  Plan^  The 
categories  are:  Pulp,  Paper  and 
Paperboard;  Pesticide  Chemicals 
(Formulating,  Packaging  and 
Repackaging);  Coastal  Oil  and  Gas 
Extraction;  Centralized  Waste 
Treatment;  Pharmaceutical 
Manufacturing;  Metal  Products  and 
Machinery,  Phase  1;  Landfills  and 
Incinerators;  Industrial  Laundries;  and 
Transportation  Equipment  Cleaning. 

2.  Begin  development  of  effluent 
guidelines  for  the  Metal  Products  and 
Machinery  category.  Phase  2. 

3.  Continue  to  initiate  approximately 
two  preliminary  studies  per  year  to 
assist  in  determining  whether  new  or 
revised  rules  should  be  developed  for 
particular  categories.  Each  preliminary 
study  will  generally  take  approximately 
two  years  to  complete. 

4.  Plan  for  development  of  eight 
additional  effluent  guidelines,  either 
new  or  revised,  between  1996  and  2003. 
The  point  source  categories  to  be 
covered  by  these  guidelines  will  be 
identified  in  future  Federal  Register 
notices.  EPA  intends  to  begin 
development  of  two  rules  each  year 
from  1996- to  1999,  with  proposed  rules 
published  between  1998  and  2001,  and 
final  action  taken  between  2000  and 
2003  respectively. 

These  actions  are  identical  to  those 
described  in  the  Proposed  Plan. 

III.  1994  Proposed  Effluent  Guidelines 
Plan 

In  the  Proposed  Plan,  EPA  described 
its  intent  to  continue  development  of 
nine  ongoing  rulemakings,  develop 
eight  additional  rules  between  1996  and 
2003,  and  conduct  preliminary  studies. 
The  Proposed  Plan  set  forth  EPA’s 
rationale  for  the  selection  of  particular 
industries  as  candidates  for  new  or 
revised  effluent  guidelines.  The 


Proposed  Plan  also  described  the 
relevant  statutory  framework,  the 
components  and  process  for 
development  of  an  effluent  guidelines 
regulation,  and  other  background 
information.  The  principal  elements  of 
the  Proposed  Plan  were  designed  to 
implement  sec.  304(m)  and  a  consent 
decree  in  Natural  Resources  Defense 
Council  et  al.  v.  Reilly  (D.D.C.  89-2980, 
January  31, 1992)  (the  “Consent 
Decree”).  See  59  FR  25860-25865. 

IV.  1994  Effluent  Guidelines  Plan 
EPA’s  1994  Effluent  Guidelines  Plan 
is  set  forth  below.  Today’s  Plan  is 
substantively  identical  to  the  Proposed 
Plan.  As  noted  above,  the  basis  for 
selection  of  the  industries  identified  in 
today’s  Plan  is  described  in  the 
Proposed  Plan. 

A.  Regulations 
1.  Ongoing  Rulemakings 
The  Agency  is  currently  in  the 
process  of  developing  new  or  revised 
effluent  guidelines  for  nine  categories. 
(These  categories  were  listed  in  the 
Proposed  Plan.)  The  categories  and 
actual  or  projected  dates  for  proposal 
and  final  action  are  set  forth  in  Table  1. 


Table  1.— Effluent  Guidelines 
Currently  Under  Development 


Category 

Proposal 

Final 

action 

Pulp,  paper  and  paper- 
board.’ 

12/17/93 

9/95 

Pesticide  formulating, 
packaging,  and  re¬ 
packaging  . 

4/14/94 

8/95 

Metal  products  and  ma¬ 
chinery,  phase.’ 

11/94 

5/96 

Centralized  waste  treat¬ 
ment  . 

2  12/94 

2  9/96 

Coastal  oil  and  gas  ex¬ 
traction  . 

1/95 

7/96 

Pharmaceutical  manu¬ 
facturing  . 

2  2/95 

2  8/96 

Industrial  laundries . 

12/96 

12/98 

Transportation  equip¬ 
ment  cleaning . 

12/96 

12/98 

Landfills  and  inciner¬ 
ators  . 

23/97 

23/99 

’The  Pulp,  Paper  and  Paperboard  rule- 
making  is  not  covered  by  the  NRDC  consent 
decree.  Deadlines  are  subject  to  a  consent 
decree  in  EDF  et  al  v.  Thomas  (D.D.C.  No. 
85-0973). 

2  These  dates  reflect  pending  unopposed 
motions  to  extend  consent  deaee  deadlines. 

EPA  will  include  any  updates  to  these 
schedules  in  the  semi-annual  Regulatory 
Agenda  published  in  the  Federal 
Register. 

2.  Future  Regulations 

a.  Metal  Products  and  Machinery 
Phase  2.  The  1992  consent  decree 
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requires  that  EPA  begin  rulemaking  for 
the  Metal  Product  and  Machinery  Phase 
2  (MP&M  2)  category  in  1995.  As 
announced  in  the  1992  Effluent 
Guidelines  Plan  (57  FR  41000, 

September  8. 1992),  EPA  intends  to 
propose  the  MP&M  2  rule  in  1997  and 
take  final  action  in  1999. 

b.  Two  Additional  Rulemaking 
Projects:  1996  Start.  EPA  will  start  work 
on  two  more  rules  in  1996.  EPA  has  not 
yet  selected  the  specific  industrial 
categories  for  1996.  However,  based  on 
the  discussion  of  data  sources  in  the 
Proposed  Plan  (59  FR  25863).  the 
Agency  may  choose  the  next  categories 
from  the  following  list; 

•  Petroleum  Refining 

•  Metal  Finishing 

•  Textile  Mills 

•  Inorganic  Chemicals 

•  Steam  Electric  Power  Generating 

•  Iron  and  Steel  Manufacturing 

•  a  portion  of  the  Pulp.  Paper  and 
Paperboard  category  (proposed 
subcategories  for  which  CTA  did  not 
propose  toxic  and  nonconventionai 
pollutant  limits  in  the  proposed  rule 
published  December  17, 1993:  G. 
Mechanical  Pulp;  H.  Non-Wood 
Chemical  Pulp;  L  Secondary  Fiber 
Deink;  ).  Secondary  Fiber  Non-Deink;  K. 
Fine  and  Lightw  eight  Papers  from 
Purchased  Pulp;  and  L.  Tissue.  Filter, 
Non-Woven,  and  Paper  from  Purchased 
Pulp). 

EPA  intends  to  announce  its 
rulemaking  selections  in  the  Federal 
Register  within  the  next  year. 

B.  Preliminary  Studies 
In  the  Proposed  Plan  EPA  described 
six  preliminary  studies  either  completed 
or  underw'ay,  and  announced  that  it 
intended  to  begin  tw'o  preliminary 
studies  in  1995.  and  three  additional 
studies  in  1996  (59  FR  25864-5).  The 
studies  assist  the  Agency  in  selecting 
industries  to  be  subject  to  future  effluent 
guidelines  rulemaking. 

The  Agency  is  proceeding  as 
proposed  with  studies  for  the  Textile 
Mills  category  (40  CFR  part  410)  and  the 
Inorganic  Chemicals  category  (40  CFR 
part  415),  both  of  which  will  be 
completed  by  December  1994.  Studies 
of  the  Steam  Electric  Power  Generating 
category  (40  CFR  part  423)  and  Iron  and 
Steel  Manufacturing  category  (40  CFR 
part  420)  were  started  earlier  this  year 
will  be  complete  in  late  1995.  Studies 
on  the  Petroleum  Refining  category  (40 
CFR  part  419)  and  the  Metal  Finishing 
category  (40  CFR  part  433)  were  recently 
completed. 

Three  additional  existing  effluent 
guidelines  categories  are  listed  in  the 
consent  decree  for  preliminary  studies; 
Leather  Tanning  and  Finishing  (40  CFR 


part  425);  Coal  Mining  (40  CFR  part 
434);  and  Onshore/Stripper  Oil  and  Gas 
Extraction  (40  CFR  part  435).  EPA  may 
study  these  categories  or  other 
categories,  based  on  public  comments 
received  and  other  available 
information. 

EPA  has  not  yet  selected  the 
categories  to  be  studied  in  1995  or  1996. 

C.  Summary  of  Changes  from  Proposed 
Plan 

Today’s  Effluent  Guidelines  Plan  is 
substantively  identical  to  the  Proposed 
Plan.  However,  some  clarifications  are 
provided  below  in  response  to  several 
comments  the  Agency  received  on  the 
proposal. 

V.  Public  Comments 

The  public  commit  period  for  the 
Propos^  Plan  closed  on  June  17. 1994. 
The  Agency  received  comments  that 
covered  approximately  18  topics  from  6 
commenters.  including  industries  and 
an  environmental  group.  The  summary- 
in  this  section  highlights  the  more 
significant  comments  submitted.  The 
administrative  record  for  today’s  notice 
includes  a  complete  text  of  the 
comments  and  the  Agency’s  responses. 

A.  Scope  of  Specific  EfPuent  Guidelines 
Rules 

Several  comments  addressed  the 
scope  of  coverage  and  other  issues 
pertaining  to  specific  effluent  guidelines 
rules  which  EPA  recently  proposed  or 
will  propose  in  the  next  few  years. 

EPA  will  forward  these  comments  to 
the  dockets  for  the  appropriate  rules. 

The  Agency  has  not  made  final 
decisions  about  the  scope  and 
applicability  of  these  guidelines. 

B.  Effluent  Guidelines  Planning  Process 

One  comment  questioned  the 
Agency’s  commitment  to  planning  for 
the  Effluent  Guidelines  Program,  and 
stated  that  EPA  should  demonstrate  that 
it  has  actually  engaged  in  planning  for 
future  development  of  Effluent 
Guidelines,  rather  than  using  the  304(m) 
plan  as  a  status  report  and  vehicle  to 
request  further  information  from  outside 
sources. 

EPA  has  devoted  substantial  resources 
to  planning  for  Eflluent  Guidelines. 

Most  significantly,  the  Agency  has 
supported  the  Effluent  Guidelines  Task 
Force,  an  advisory  committee,  that  has 
investigated  ways  to  improve  the 
planning  process,  expedite  the 
promulgation  of  effluent  guidelines,  and 
better  promote  pollution  prevention 
practices.  The  'Task  Force  recently 
submitted  its  Report  and 
Recommendations  on  “Selection 
Criteria  for  Preliminary  Industry 


Studies”  to  the  EPA  Administrator  The 
Task  Force  agreed  with  EPA  on  the 
limitations  of  various  data  sources, 
although  it  encouraged  the  Agency  to 
take  greater  advantage  of  the 
information  and  experience  available 
from  state  and  local  governments  in 
dealing  with  industrial  dischargers.  EPA 
looks  forward  to  working  more  closely 
with  state  and  local  governments  on 
preliminary  studies  and  effluent 
guidelines  planning  in  general. 

While  the  Agency  does  invite 
submissions  of  data  from  outside 
sources  to  assist  in  Effluent  Guidelines 
planning,  it  also  conducts  preliminary 
industry  studies.  EPA  believes  that 
conducting  preliminary  studies  is  the 
most  effective  manner  in  which  to  learn 
about  industries  discharging  toxic  and 
nonconventionai  pollutants.  Two 
studies  have  been  completed,  and 
additional  studies  are  underwav. 
pursuant  to  the  Consent  Decree. 
Consistent  with  the  previous  Plans,  the 
1994  Proposed  Plan  states  that  the  “total 
priority  pollutants  discharged”  factor 
has  been  “among  the  most  useful 
indicators  for  selecting  categories  for 
effluent  guidelines”  (59  FR  25863).  The 
preliminary  studies  provide  this  kind  of 
information,  but  most  of  the  other  data 
sources  the  Agency  consults  do  not 
support  calculating  national  estimates  of 
discharges  by  category. 

VL  Economic  Impact  Assessment 

Today’s  notice  proposes  a  plan  for  the 
review  and  revision  of  existing  effluent 
guidelines  and  for  the  selection  of 
priority  industries  for  new  regulations. 
This  notice  does  not  establish  any 
requirements;  therefore,  no  economic 
impact  assessment  has  been  prepared. 
EPA  will  provide  economic  impact 
analyses  or  regulatory'  impact  analyses, 
as  appropriate,  for  all  of  the  future 
effluent  guideline  rulemakings 
develop^  by  the  Agency. 

VTI.  Executive  Order  12868 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 
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(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  fegal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  plan 
is  not  a  “significant  regulatory  action” 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
0MB  review. 

Dated:  August  18, 1994. 

Carol  M .  Browner, 

Administrator. 

Appendix  A — Effluent  Guidelines 
Rulemaking  Projects  and  Preliminary 
Studies 

Effluent  Guidelines  Current  and 
Future  Rulemaking  Projects 


Effluent  Guidelines  Current  and  Effluent  Guidelines  Current  and 
Future  Rulemaking  Projects—  Future  Rulemaking  Projects— 
Continued  Continued 


Category 

40  i 
CFR 
part 

Proposed 

Final 

Pulp,  paper 
and  paper- 
board  . 

430 

12/17/93 

9/95 

Pesticide  for¬ 
mulating, 
packaging 

! 

! 

and  repack¬ 
aging  . 

455 

4/14/94 

8/95 

Metal  products 
and  machin- 

1 

1 

ery,  Phase 

1 . 

438 

11/94 

5/96 

Centralized 
waste  treat¬ 
ment’  . 

437 

312/94 

39/96 

Category 

40 

CFR 

part 

Proposed 

Final 

Coastal  oil 
and  gas  ex¬ 
traction  . 

435 

1/95 

7/96 

Pharma¬ 
ceutical 
manufactur¬ 
ing  . 

439 

32/95 

3  8/96 

Industrial  laun¬ 
dries  . . 

441 

12/96 

12/98 

Transportation 
equipment 
cleaning . 

442 

12/96 

1Z'98 

Landfills  and 
Inciner¬ 
ators  2  . 

437 

33/97 

33/99 

Metal  products 
and  machin¬ 
ery,  Phase 

2 . 

438 

12/97 

12/99 

2  categories— 
rulemaking 
projects 
start  1996  .. 

12/98 

12/00 

2  categories — 
rulemaking 
projects 
start  1997  .. 

12/99 

12/01 

2  categories — 
rulemaking 
projects 
start  1998  .. 

12/00 

12/02 

2  categories — 
rulemaking 
projects 
start  1999  .. 

12/01 

12/03 

Category 

40 

CFR 

Proposed 

Final 

part 

3  Dates  reflect  pending  unopposed  motions 
to  extend  consent  decree  deadlines. 

Current  and  Future  Preliminary 
Studies 


Category 

40 

CFR 

part 

Start 

Com¬ 

plete 

Inorganic  chemicals 

415 

1993 

1994 

Textile  mills  . 

410 

1993 

1994 

Steam  electric 

power  generating  . 

423 

1994 

1995 

Iron  and  steel  manu- 

facturing . 

420 

1994 

1995 

2  categories  . 

1995 

1996 

3  categories  . 

1996 

1997 

Appendix  B — Completed  Preliminary 
Studies 

Recent  Studies 

Recently-completed  preliminary 
studies  will  be  available  firom  the  EPA 
National  Center  for  Environmental 
Publications  and  Information  (NCEPI), 
11029  Kenwood  Road,  Building  5, 
Cincinnati,  OH  45242;  telephone  (513) 
891-6561,  fax  (513)  891-6685.  Please 
specify  the  EPA  Document  Number 
when  ordering. 


’  Formerly  called  Waste  Treatment,  Phase 
2  Formerly  called  Waste  Treatment,  Phase 


40 

Publication  title 

CFR 

part 

Publication  date 

EPA  document  No. 

Preliminary  data  summary  for  the  petroleum  refining  category 

419 

October  1994  . 

EPA-821-R-94-005 

Preliminary  data  summary  for  the  metal  finishing  category  .... 

433 

October  1994  . 

EPA-821-R-94-006 

1989  Studies 

The  following  studies  were  published  as  Preliminary  Data  Summaries  by  EPA  in  1989.  Copies  may  be  purchased 
from  the  Nationm  Technical  Information  Service  (NTIS),  5285  Port  Royal  Road,  Springfield,  VA  22161;  telephone  (703) 
487-4650.  Please  specify  the  NTIS  Accession  Number(s)  when  ordering. 


Publication  title 


Preliminary  data  summary  for  the  drum  reconditioning  industry  . 

Preliminary  data  summary  for  the  hazardous  waste  treatment  industry 

Preliminary  data  summary  for  the  hospitals  point  source  category . 

Preliminary  data  summary  for  industrial  laundries . 

Preliminary  data  summary  for  the  machinery  manufactunng  and  re¬ 
building  industry. 

Preliminary  data  sumntary  for  the  paint  formulating  point  source  cat¬ 
egory. 

Preliminary  data  summary  for  the  pharmaceutical  manufacturing  point 
source  category. 


!  Current  category  name  (if  different 
I  from  publication  title) 


NTIS  accession  No. 


Centralized  waste  treatment;  land¬ 
fills  and  incinerators. 


Metal  products  and  machinery 


PB90-1 26491 
PB90-126517 

PB90-1 26459 

PB90-1 26541 

PB90-1 26525 

PB90-1 26475 

,4. 

PB9a-1 26533 

J 
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Publication  title 

Current  category  name  (if  different 
from  publication  title) 

NTIS  accession  No. 

PB90-1 26467 

Preliminary  data  summary  for  the  tran^rtation  equipment  cleaning 
industry. 

Preliminary  data  summary  for  the  used  oil  reclamation  and  re-refining 
industry. 

PB90-1 26483 

PB90-1 26509 

(FR  Doc.  94-20954  Filed  8-25-94;  8.45  am] 
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ENVIRONMENT/tL  PROTECTION 
AGENCY 

40CFRPan82 

[FRL-6057-31 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Acceptability. 

SUMMARY:  This  notice  expands  the  list  of 
acceptable  substitutes  for  ozone 
depleting  substances  (ODSs)  under  the 
U.S  Environmental  Protection  Agency’s . 
(EPA)  Significant  New  Alternatives 
Policy  (SNAP)  program.  SNAP 
implements  section  612  of  the  amended 
Qe£ui  Air  Act  of  1990  whereby  EPA  is 
required  to  evaluate  substitutes  for  the 
ODSs,  and  regulate  the  use  of 
substitutes  where  other  alternatives 
exist  that  reduce  overall  risk  to  human 
health  and  the  environment.  Through 
these  evaluations,  SNAP  generates  lists 
of  acceptable  and  unacceptable 
substitutes  for  each  of  the  major 
industrial  use  sectors. 

On  March  18, 1994,  EPA  promulgated 
its  plan  for  administering  the  SNAP 
program,  and  issued  decisions  on  the 
acceptability  and  unacceptability  of  a 
number  of  substitutes  (59  FR  13044).  In 
today’s  Notice,  EPA  is  issuing  decisions 
on  the  acceptability  of  certain 
substitutes  not  previously  reviewed  by 
the  Agency.  The  intended  effect  of  this 
action  is  to  expedite  movement  away 
from  ozone  depleting  compoimds.  To 
arrive  at  determinaticms  on  the 
acceptability  of  substitutes,  the  Agency 
completed  a  cross-media  sector  end-use 
screening  assessment  of  risks  to  human 
health  and  the  environment. 

EFFECTIVE  DATE;  August  26, 1994. 

ADDRESSES:  Information  relevant  to  this 
notice  is  contained  in  Air  Docket  A-91- 
42,  Central  Docket  Section,  South 
Conference  Room  4,  Enviroiunental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  Telephone: 

(202)  260-7549.  The  docket  may  be 
inspected  between  8  a.m.  and  4  p.m. 
weekdays.  As  provided  in  40  CFR  part 
2,  a  reasonable  fee  may  be  charged  for 
photocopying. 

FOR  FURTtCR  INFORMATION  CONTACT: 

Sally  Rand  at  (202)  233-9739  or  fax 
(202)  233-9577,  USEPA,  Stratospheric 
Protection  Division,  401  M  Street  SW., 
6205-J,  Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION: 

L  Overview  of  This  Action 

This  action  is  divided  into  six 
sections,  including  this  overview: 


I.  Overview  of  This  Notice 

II.  Section  612  Program 

A.  Statutory  Requirements 

B.  Regulatory  History 

III.  Listing  of  Acceptable  Substitutes 

rv.  Listing  of  Substitutes  Pending  Review 
V.  Additional  Information 

Appendix  A  Summary  of  Acceptable  and 
Pending  Decisions 

II.  Section  612  Program 

A.  Statutory  Requirements 

Section  612  of  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evaluating  alternatives  to  ozone- 
depleting  substances.  EPA  is  referring  to 
this  program  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program. 

'The  major  provisions  of  section  612  are: 

•  Rulemaking — Section  612(c) 
requires  EPA  to  promulgate  rules 
m^ng  it  tmlawful  to  replace  any  class 
I  (chlorofluorocarbon,  halon.  carbon 
tetrachloride,  methyl  chloroform, 
methyl  bromide,  and 
hydrobromofluorocarbon)  or  class  II 
(hydrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  hiunan  health  or  the 
environment  where  the  Administrator 
has  identified  an  alternative  that:  (1) 
Reduces  the  overall  risk  to  human 
health  and  the  environment,  and  (2)  is 
currently  or  potentially  available. 

•  Listing  ^  Unacceptable/ Acceptable 
Substitutes — Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  imacceptable  for  specific 
uses.  EPA  must  publish  a  corresponding 
list  of  acceptable  alternatives  for 
specific  uses. 

•  Petition  Process — Section  612(d) 
grants  the  right  to  any  person  to  petition 
EPA  to  add  a  substance  to  or  delete  a 
substance  from  the  lists  published  in 
accordance  with  section  612(c).  The 
Agency  has  90  days  to  grant  or  draiy  a 
petition.  Where  the  Agency  grants  the 
petition,  EPA  must  publish  the  revised 
lists  within  an  additional  6  months. 

•  90-day  Notification — Section  612(e) 
requires  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
class  I  substance  to  notify  the  Agency 
not  less  than  90  days  before  new  or 
existing  chemicals  are  introduced  into 
interstate  commerce  for  significant  new 
uses  as  substitutes  for  a  class  1 
substance.  The  producer  must  also 
provide  the  Agency  with  the  producer’s 
unpublished  health  and  safety  studies 
on  such  substitutes. 

•  Outreach— Section  612(bKl)  slates 
that  the  Administrator  shall  seek  to 
maximize  the  use  of  federal  research 
facilities  and  resources  to  assist  users  of 


class  I  and  II  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

•  Clearinghouse — Section  612(b)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  substitutes,  and  alternative 
manufacturing  processes  that  are 
available  for  products  and 
manufacturing  processes  which  use 
class  I  and  II  substemces. 

B.  Regulatory  History 

On  March  18, 1994,  EPA  published 
the  Final  Rulemaking  (FRM)  (59  FR 
13044)  which  described  the  process  for 
administering  the  SNAP  program  and 
issued  EPA’s  first  acceptability  lists  for 
substitutes  in  the  major  industrial  use 
sectors.  These  sectors  include: 
Refiageration  and  air  conditioning;  foeun 
blowing;  solvent  cleaning;  fire 
suppression  and  explosion  protection; 
sterilants;  aerosols;  adhesives,  coatings 
and  inks;  and  tobacco  expansion.  These 
sectors  compose  the  principal  industrial 
sectors  that  historically  consume  the 
largest  volumes  of  ozone-depleting 
compounds. 

As  described  in  the  final  rule  for  the 
SNAP  program  (59  FR  13044),  EPA  does 
not  believe  that  rulemaking  procedures 
are  required  to  list  alternatives  as 
acceptable  with  no  limitations.  Such 
listings  do  not  impose  any  sanction,  nor 
do  they  remove  any  prior  license  to  use 
a  substance.  Consequently,  EPA  is 
adding  substances  to  the  list  of 
acceptable  alternatives  without  first 
requesting  conunent  on  new  listings. 

EPA  does,  however,  believe  that 
notice-and-comment  rulemaking  is 
required  to  place  any  substance  on  the 
list  of  prohibited  substitutes,  to  list  a 
substance  as  acceptable  only  under 
certain  conditions,  to  list  substances  as 
acceptable  only  for  certain  uses,  or  to 
remove  a  substance  from  either  the  list 
of  prohibited  or  acceptable  substitutes. 
Updates  to  these  lists  are  published  as 
separate  notices  of  nilem^ng  in  the 
Ff^eral  Register. 

The  Agency  defines  a  “substitute”  as 
any  chemical,  product  substitute,  or 
alternative  manufacturing  process, 
whether  existing  or  new,  that  could 
replace  a  class  I  or  class  II  substance. 
Anyone  who  produces  a  substitute  must 
provide  the  Agency  with  health  and 
safety  studies  on  the  substitute  at  least 
90  days  before  introducing  it  into 
interstate  commerce  for  significant  new 
use  as  an  alternative.  This  requirement 
applies  to  substitute  manufacturers,  but 
may  include  importers,  formulators  or 
end-users,  when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 
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III.  Listing  of  Acceptable  Substitutes 

This  section  presents  EPA’s  most 
recent  acceptable  listing  decisions  for 
class  I  substitutes  in  the  following 
industrial  sectors:  refrigerants  and  air 
conditioning,  foam  blowing,  solvent 
cleaning,  fire  suppression  and  explosion 
protection;  sterilants;  aerosols; 
adhesives,  coatings  and  inks.  These 
decisions  represent  substitutes  not 
previously  reviewed  in  the  final 
rulemaking  for  SNAP  (59  FR  13044; 
March  18, 1994)  and,  consequently,  add 
to  the  lists  of  acceptable  substitutes 
under  SNAP.  For  copies  of  the  full  list, 
contact  the  EPA  Stratospheric 
Protection  HotUne  at  the  number  fisted 
in  Section  V  of  this  notice. 

Parts  A  through  H  below  present  a 
detailed  discussion  of  the  substitute 
fisting  determinations  by  major  use 
sector.  Tables  summarizing  fisting 
decisions  in  this  notice  are  in  Appendix 
A.  The  comments  contained  in 
Appendix  A  provide  additional 
information  on  a  substitute,  but  like  the 
listings  themselves,  are  not  regulatory  in 
nature,  and  thus  they  are  not  mandatory 
for  use  of  a  substitute.  Nor  should  the 
comments  be  considered  comprehensive 
with  respect  to  other  legal  obligations 
pertaining  to  the  use  of  the  substitute. 
However,  EPA  encourages  users  of 
acceptable  substitutes  to  apply  all 
comments  to  their  use  of  these 
substitutes.  In  many  instances,  the 
comments  simply  allude  to  sound 
operating  practices  that  have  already 
been  identified  in  existing  industry  and/ 
or  building-code  standards.  Thus,  many 
of  the  comments,  if  adopted,  would  not 
require  significant  changes  in  existing 
operating  practices  for  the  affected 
industry. 

As  described  in  the  final  rule  for  the 
SNAP  program,  EPA  does  not  believe 
that  rulemaking  procedures  are  required 
to  fist  alternatives  as  acceptable  with  no 
limitations.  Such  listings  do  not  impose 
any  sanction,  nor  do  they  remove  any 
prior  license  to  use  a  su^titute. 
Consequently,  EPA  is  adding  substances 
to  the  fist  of  acceptable  alternatives 
without  first  requesting  comment  on 
new  listings. 

EPA.  however,  does  believe  that 
notice-and-comment  rulemaking  is 
required  to  place  any  alternative  on  the 
fist  of  prohibited  substitutes,  to  fist  a 
substitute  as  acceptable  only  under  use 
restrictions,  or  to  remove  a  substitute 
from  either  the  fist  of  prohibited  or 
acceptable  substitutes.  Updates  to  these 
fists  are  published  as  separate  notices  of 
rulemaking  in  the  Federal  Register. 


D.  Refrigeration  and  Air  Conditioning 
1.  Overview 

The  refrigeration  and  air  conditioning 
sector  includes  all  uses  of  class  1  and 
class  II  substances  to  produce  cooling, 
including  mechanical  and  non¬ 
mechanical  refrigeration,  air 
conditioning,  and  heat  transfer.  Please 
refer  to  the  final  SNAP  rule  (59  FR 
13044)  for  a  more  detailed  description 
of  this  sector. 

The  refrigeration  and  air  conditioning 
sector  is  divided  into  the  following  end- 
uses: 

•  Commercial  comfort  air 
conditioning; 

•  Industrial  process  refrigeration 
systems; 

•  Industrial  process  air  conditioning; 

•  Ice  skating  rinks; 

•  Uranium  isotope  separation 
processing; 

•  Cole  storage  warehouses; 

•  Refrigerated  transport; 

•  Retail  food  refrigeration; 

•  Vending  machines; 

•  Watercoolers; 

•  Commercial  ice  machines; 

•  Household  refrigerators; 

•  Household  freezers; 

•  Residential  dehumidifiers; 

•  Motor  vehicle  air  conditioning; 

•  Residential  air  conditioning  and 
heat  pumps; 

•  Non-mechanical  heat  transfer;  and 

•  Very  low  temperature  refirigeration. 
In  addition,  each  end-use  is  divided  into 
retrofit  and  new  equipment 
applications.  EPA  has  not  necessarily 
reviewed  substitutes  in  every  end-use 
for  this  Notice. 

EPA  has  modified  the  fist  of  end-uses 
for  this  sector  for  this  SNAP  update. 
First,  EPA  has  changed  the  name  of  the 
heat  transfer  end-use  to  non-mechanical 
heat  transfer.  This  change  is  intended  to 
avoid  confusion  between  systems  that 
move  heat  from  a  cool  area  to  a  warm 
one  (mechanical  refrigeration)  and 
systems  that  simply  aid  the  movement 
of  heat  away  bum  warm  areas  (non¬ 
mechanical  heat  transfer).  The  second 
change  is  that  EPA  added  a  new  end- 
use,  very  low  temperature  refrigeration. 
Substitutes  for  this  end-use  have  been 
reviewed  since  the  final  rule,  and 
therefore  have  been  added  for  this 
SNAP  update.  Finally,  EPA  has  also 
reviewed  substitutes  for  CFC-13.  R- 
13B1.  and  R-503  industrial  process 
refrigeration.  Please  refer  to  the  final 
SNAP  rule  (59  FR  13044)  for  a  detailed 
description  of  end-uses  other  than  these 
three.  EPA  may  continue  to  add  other 
end-uses  in  future  SNAP  updates. 

a.  Non-mechanical  Heat  Transfer.  As 
discussed  above,  this  end-use  includes 
all  cooling  systems  that  rely  on  a  fluid 


to  remove  heat  from  a  heat  source  to  a 
cooler  area,  rather  than  relying  on 
mechanical  refrigeration  to  move  heat 
frnm  a  cool  area  to  a  warm  one. 

Generally,  there  are  two  types  of 
systems:  systems  with  fluid  pumps, 
referred  to  as  recirculating  coolers,  and 
those  that  rely  on  natural  convection 
currents,  known  as  thermosyphons. 

b.  Very  Low  Temperature 
Refrigeration.  Medical  freezers,  freeze- 
dryers.  and  other  small  appliances 
require  extremely  reliable  refrigeration 
cycles.  These  systems  must  meet 
stringent  technical  standards  that  do  not 
normally  apply  to  refrigeration  systems. 
They  usually  have  very  small  charges. 
Because  they  operate  at  very  high  vapor 
pressures,  and  because  performance  is 
critically  affected  by  any  charge  loss, 
standard  maintenance  for  these  systems 
tends  to  reduce  leakage  to  a  level 
considerably  below  that  for  other  types 
of  refrigeration  and  air  conditioning 
equipment. 

c.  CFC-13.  R-13B1.  and  R-503 
Industrial  Process  Refrigeration.  This 
end-use  differs  from  other  types  of 
industrial  refrigeration  only  in  the 
extremely  low  temperature  regimes  that 
are  required.  Although  some  substitutes 
may  work  in  both  these  extremely  low 
temperatures  and  in  systems  designed  to 
use  R-502.  they  are  acceptable  only  for 
this  end-use  b^ause  of  global  wanning 
and  atmospheric  lifetime  concerns. 

These  concerns  are  discussed  more  fully 
below. 

2.  Corrections  from  the  March  18, 1994 
FRM 

In  the  FRM,  the  components  of  two 
refrigerants,  R-404A  and  R-507,  were 
inadvertently  reversed.  R-507  consists 
of  HFC-125  and  HFC-143a  and  R-404A 
consists  of  HFC-125,  HFC-143a,  and 
HFC-134a.  These  blends  were  fisted  as 
acceptable  for  the  same  end-uses,  so  the 
reversal  had  no  effect  on  the  acceptable 
status  of  either  refrigerant. 

Also  in  the  FRM,  EPA  fisted  HFC- 
134a  as  acceptable  in  several  CFC-12 
end-uses.  In  the  descriptive  text.  EPA 
wrote  “while  HFC-134a  is  compatible 
with  most  existing  refrigeration  and  air 
conditioning  equipment  parts,  it  is  not 
compatible  with  mineral  oils  currently 
used  in  such  systems.  An  ester-based 
lubricant  should  be  used  rather  than 
mineral  oils.”  EPA’s  intention  was  to 
alert  users  to  the  need  to  use  lubricants 
other  than  current  mineral  oils,  rather 
than  to  recommend  a  particular  t>'pe  of 
new  oil.  While  it  remains  true  that 
mineral  oils  are  incompatible  with  . 
HFC-134a.  it  is  not  true  that  polyol  ester 
oils  are  the  only  replacement. 
Polyalkylene  glycol  oils  are  also 
available,  and  are  in  fact  the 
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predominant  choice  of  the  automobile 
manufacturers.  Therefore,  the  portion  of 
each  listing  for  HFC-1234a  should  have 
read  “An  appropriate  ester-based, 
polyalkylene  glycol-based,  or  other  type 
of  lubricant  should  be  used.”  In 
addition,  specifically  in  the  Motor 
Vehicle  Air  Conditioning  end-use  the 
listing  for  HFC-134a  should  have 
included  the  recommendation  to 
consult  the  original  equipment 
manufacturer  or  the  retrofit  kit 
manufacturer  for  further  information. 

For  clarity,  these  changes  have  been 
incorporated  into  the  listing  for  HFC- 
134a  in  Motor  Vehicle  Air  Conditioning 
in  the  NPRM. 

3.  Substitutes  for  Refrigerants 

Substitutes  fall  into  eight  broad 
categories.  Seven  of  these  categories  are 
chemical  substitutes  used  in  the  same 
vapor  compression  cycle  as  the  ozone- 
depleting  substances  being  replaced. 
They  include  hydrochlorofluorocarbons 
(HCFCs),  hydrofluorocarbons  (HFCs), 
hydrocarbons,  refrigerant  blends, 
ammonia,  perfluorocarbons  (PFCs),  and 
chlorine  systems.  The  eighth  category 
includes  alternative  technologies  that 
generally  do  not  rely  on  vapor 
compression  cycles.  Please  refer  to  the 
final  SNAP  rule  (59  FR  13044)  for  more 
discussion  of  these  broad  categories. 

4.  Listing  Decisions 

a.  Acceptable  Substitutes.  These 
determinations  are  based  on  data 
submitted  to  EPA  and  on  the  risk  screen 
described  in  the  draft  background 
document  entitled  “Risk  Screen  on  the 
Use  of  Substitutes  for  Class  I  Ozone- 
Depleting  Substances:  Refrigerants’*.  In 
accordance  with  the  guiding  principles 
for  SNAP,  substitutes  were  compared 
both  to  the  substance  they  replace  and 
to  each  other. 

EPA  believes  the  use  of  all  acceptable 
substitutes  presents  lower  overall  risk 
than  the  continued  use  of  an  ozone- 
depleting  substance.  Not  all  substitutes 
will  necessarily  be  appropriate  choices 
for  all  systems  within  an  end-use. 
Engineering  decisions  must  take  into 
account  factors  such  as  operating 
temperatures  and  pressrues,  ambient 
conditions,  and  age  of  equipment, 
especially  during  retrofits.  For  example, 
substitutes  listed  under  industrial 
process  refrigeration  may  be  listed  as 
acceptable  for  retrofits  for  both  CFC-12 
and  R-502  ^sterns.  However,  these 
substances  exhibit  significantly  different 
thermodynamic  characteristics,  and  a 
substitute  for  one  may  not  be 
appropriate  for  use  as  a  substitute  for 
the  other.  EPA  believes  such  decisions 
are  most  appropriately  made  by  the 


eqxiipment  owner,  manager,  or 
contractor. 

Users  of  HCFCs  should  be  aware  that 
an  acceptability  determination  shall  not 
be  construed  to  release  any  user  firom 
compliance  with  all  other  regulations 
pertaining  to  class  n  substances.  These 
include:  (a)  The  prohibition  ageunst 
venting  during  servicing  under  section 
608,  which  was  effective  July  1, 1992; 

(b)  recycling  requirements  imder  section 
608,  which  were  effective  July  13, 1993; 

(c)  section  609  regulations  regarding  . 
MV  ACS  which  were  effective  August 
13, 1992;  and  (d)  the  revised  production 
phaseout  of  class  11  substances  under 
section  606,  which  was  published  on 
December  10, 1993.  In  addition,  users  of 
refrigerants  that  do  not  contain  chlorine 
should  be  aware  that  an  acceptability 
determination  shall  not  be  construed  to 
release  any  user  from  compliance  with 
the  venting  prohibition  under  section 
608(c)(2),  which  takes  effect  November 
15, 1995,  at  the  latest. 

Substitutes  are  listed  as  acceptable  by 
end-use.  These  substitutes  have  only 
been  found  acceptable  for  use  in  the 
specific  end-uses  for  which  they  have 
b^n  reviewed,  as  described  in  this 
section.  Users  of  blends  should  be  aware 
that  EPA  has  evaluated  and  found 
acceptable  in  each  case  only  the  specific 
percentage  composition  submitted  for 
review;  no  others  have  been  evaluated. 
EPA  strongly  recommends  that  users  of 
alternative  refrigerants  adhere  to  the 
provisions  of  ASHRAE  Standard  15 — 
Safety  Code  for  Mechanical 
Refrigeration  when  applicable.  ASHRAE 
Standard  34 — Number  Designation  and 
Safety  Classification  of  Refrigerants  is  a 
useful  reference  on  reMgerant 
numerical  designations.  Users  are  also 
strongly  encouraged  to  contain,  recycle, 
and  reclaim  all  refrigerants. 

(1)  R-500  Centrifugal  Chillers,  Retrofit 

(a)  R-406A. — R-406A,  which  consists 
ofHCFC-22.  HCFC-142b.  and 
isobutane,  is  acceptable  as  a  substitute 
for  R-500  in  retrofitted  centrifugal 
chillers.  Because  HCFC-22  and  HCFC- 
142b  contribute  to  ozone  depletion,  this 
blend  is  considered  a  transitional 
alternative.  Regulations  regarding 
recycling  and  reclamation  issued  under 
section  608  of  the  Clean  Air  Act  apply 
this  blend.  HCPC-142b  has  one  of  Ae 
highest  ODPs  amdng  the  HCFCs.  The 
GWPs  of  HCFC-22  and  HCFC-142b  are 
somewhat  high.  Although  HCFC-142b 
is  flammable,  the  blend  is  not.  After 
significant  leakage,  however,  this  blend 
may  become  weakly  flammable. 


(2)  CFC-11,  CFC-12,  and  R-502 
Industrial  I^ocess  Refrigeration,  Retrofit 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  HCFC-123.—HCFC-123  is 
acceptable  as  a  substitutes  for  CFC-1 1, 
CFC-12,  and  R-502  in  retrofitted 
industrial  process  refrigeration.  Because 
HCFC-123  contributes  to  ozone 
depletion,  it  is  considered  a  transitional 
alternative.  Since  it  poses  much  lower 
ozone-depleting  risk  than  continued  use 
of  CFCs,  EPA  has  determined  that  its 
use  is  acceptable  for  certain  end-uses.  In 
addition,  HCFC-123’s  GWP  and 
atmospheric  lifetime  are  significantly 
lower  than  almost  all  other  alternatives. 
HCFC-123  is  not  flammable.  EPA 
strongly  recommends  that  users  of 
HCFC-123  adhere  to  any  requirements 
provided  in  ASHRAE  Standards  15  and 
34.  Worker-monitoring  studies 
conducted  by  EPA  demonstrate  that  in 
office  building  equipment  rooms, 
HCFC-123’s  8-hour  time-weighti 
average  concentration  can  be 
maintained  at  or  imder  1  ppm  (less  than 
the  industry-established  AEL  of  30 
ppm),  provided  that  such  standards  are 
followed.  HCFC-123  is  acceptable  for 
use  in  commercial  building  chillers  and 
should  pose  no  hazard  in  induatrial 
uses. 

(b)  R-406A. — R-406A,  which  consists 
of  HCFC-22.  HCFC-142b.  and 
isobutane,  is  acceptable  as  a  substitute 
for  CFC-ll,  CFC-12.  and  R-502  in 
retrofitted  industrial  process 
refrigeration.  See  the  discussion  on  R- 
406A  under  retrofitted  R-500 
centrifugal  chillers. 

(c)  R-407A  and  R-407B.—R-4O7A 
and  R-407B,  which  consist  of  HFC- 
134a.  HFC-32,  and  HFC-125,  are 
acceptable  as  substitutes  for  CFC-11, 
CFC-12,  and  R-502  in  retrofitted 
industrial  process  refrigeration.  None  of 
the  components  contribute  to  ozone 
depletion.  However,  HFC-125  has  a 
very  high  GWP  and  HFC-134a  has  a 
moderate  GWP.  EPA  strongly 
encourages  recycling  and  reclamation  of 
this  blend  in  eider  to  reduce  its  direct 
globed  warming  impact.  Although  HFC- 
143a  is  flammable,  the  blend  is  not. 

Leak  testing  has  demonstrated  that  its 
composition  never  becomes  flammable. 

(d)  HCFC  Blend  Epsilon.— HCFC 
Blend  Epsilon,  which  consists  of  HCFC- 
22.  HFC-143a.  and  HFC-125.  is 
acceptable  as  a  substitute  for  CFC-11, 
CFC-12,  and  R-502  in  retrofitted 
industrial  process  refrigeration.  Because 
HCFC-22  contributes  to  ozone 
depletion,  this  blend  is  considered  a 
transitional  alternative.  Regulations 
regarding  recycling  and  reclamation 
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issued  under  section  608  of  the  Clean 
Air  Act  apply  to  this  blend.  HFC-125 
and  HFC-143a  have  very  high  GWPs, 
and  the  GWP  of  HFC-22  is  somewhat 
high.  Although  HFC-143a  is  flammable, 
the  blend  is  not.  Leak  testing  has 
demonstrated  that  its  composition  never 
becomes  flammable. 

(3)  CFC-11,  CFC-12,  and  R-502 
Industrial  Process  Rehrigeration,  New 

Please  nc^e  that  diffident  temperature 
regimes  may  affect  the  ap>plicability  of 
substitutes  within  this  end-use. 

(a)  HCFC-123.—HCFC-123  is 
acceptable  as  a  substitute  for  CFC-ll, 
CFC~t2,  and  R-502  in  new  industriai 
process  refrigeration.  Because  HCFC- 
123  contributes  to  ozone  depletion,  it  is 
considered  a  transitional  alternative. 
Since  it  poses  much  Iowct  ozone- 
depleting  risk  than  continued  use  of 
CFCs,  EPA  has  determined  that  its  use 
is  acceptable  for  certain  end-uses.  In 
addition,  HCFC-123*s  GWP  and 
atmosjdieric  lifetime  are  significantly 
lower  than  almost  all  other  alternatives. 
HCFC-123  is  not  flammable.  EPA 
strongly  recommends  that  users  of 
HCFC-123  adhere  to  any  requirements 
provided  in  ASHRAE  Standards  IS  and 
34.  Worker-monitoring  studies 
conducted  by  EPA  demonstrate  that  in 
office  building  equipment  rooms, 
HCFC-123’s  8-hour  time-weighted 
average  concentration  can  be 
maintained  at  or  under  1  ppm  (less  than 
the  industry-established  AEL  of  3Q 
ppm),  provided  that  such  standards  are 
followed.  HCFC-123  is  acceptable  for 
use  in  commercial  building  chillers  and 
should  pose  no  hazard  in  industrial 
uses. 

(b)  R-407A  and  R-407B.—R-407A 
and  R-407B,  which  consist  of  HFC- 
134a.  HFC-32,  and  HFC-125.  are 
acceptable  as  substitutes  for  CFC-11. 
CFC-12,  and  R-502  in  new  industrial 
process  refrigeration.  Soe  the  discussion 
on  these  blends  under  retrofitted  CFC- 
ll,  CFC-12,  and  R-502  industrial 
process  refrigeration. 

(4)  CFC-13,  R-13B1,  and  R-503 
Industrial  Process  Refirigeration,  Retrofit 
and  New 

This  type  of  refrigeration  requires 
'  temperatures  well  below  those  achieved 
with  R-502  or  HCFC-22,  A  limited 
number  of  substitutes  have  been 
identified  that  are  capable  of  meeting 
technical  requirements.  These 
substitutes  all  contain  components  with 
extremely  high  GWPS,  and  EPA  is 
concerned  about  their  potential 
contribution  to  global  wanning. 
However,  imder  SNAP,  EPA  intends  to 
only  find  those  substitutes  unacceptable 
that  clearly  present  greater  overall  risk. 


Given  this  framework,  EPA  finds  these 
high-GWP  substitutes  accept^le.  At  the 
same  time,  EPA  strongly  urges  industry 
to  develop  new  alternatives  for  this  end- 
use  that  do  not  contain  substances  with 
such  high  GWPs  and  long  lifetimes. 

(a)  HFC-23. — HFC-23  is  acceptable  as 
a  substitute  for  CFC-13,  R-13B1,  and  R- 
503  in  retrofitted  and  new  industrial 
process  refrigeration.  HFC-23  has  an 
extremely  high  100-year  GWP  of  9000 
relative  to  CO2  and  a  lifetime  of  280 
years.  Its  GWP  is  the  highest  among  the 
HFCs,  and  its  lifetime  is  exceeded  only 
by  the  PFCs.  EPA  believes  HFC-23 
could  contribute  significantly  to  global 
warming.  In  addition,  the  long  lifetime 
of  HFC-23  means  any  global  warming  or 
other  effects  would  be  essentially 
irreversible.  While  the  current  rule 
issued  under  section  608  of  the  CAA 
does  not  require  recycling  and  recovery 
of  HFC-23,  or  leak  repair  for  systems 
using  HFC-23,  EPA  strongly  encourages 
users  to  anticipate  future  rulanakings 
with  voluntary  compliance.  In 
particular,  EPA  urges  users  to  reduce 
leakage  and  recovw  and  recycle  HFC-23 
dming  equipment  servicing  and  upon 
the  retirement  of  eqviipment.  HFC-23  is 
nonfianunable  and  does  not  deplete 
stratospheric  ozone. 

(b)  R-403B. — R-403B,  which  consists 
of  HCFC-22.  R-218,  and  propane,  is 
acceptable  as  a  substitute  for  CFC-13, 
R-13B1,  and  R-503  in  retrofitted  and 
new  industrial  process  refrigeration. 
Because  HCFC-22  contributes  to  ozone 
depletion,  this  blend  is  considered  a 
transitional  alternative.  Regulations 
regarding  recycling  and  reclamation 
issued  imder  section  608  of  the  Clean 
Air  Act  apply  to  this  blend.  R-218,  or 
perfluoropropane,  is  an  extremely  long- 
lived  substance  with  an  extremely  hig^ 
GWP.  EPA  believes  this  blend  could 
contribute  significantly  to  global 
warming.  In  addition,  the  long  hfetime 
of  R-218  means  any  global  warming  or 
other  effects  would  be  essentially 
irreversible.  R-403B  is  only  acceptable 
cis  a  substitute  for  this  end-use.  The 
GWP  of  HCFC-22  is  also  somewhat 
high.  Although  propane  is  flammable, 
the  blend  is  not.  Leak  testing  has 
demonstrated  that  the  blend’s 
composition  never  becomes  flammable. 
In  a  proposed  rulemaking  soon  to  be 
issu^,  EPA  intends  to  propose  R— 403B 
unacceptable  as  a  substitute  for  R-502 
in  all  end-uses  because  other  substitutes 
have  been  identified  which  do  not 
exhibit  such  extreme  GWPs  or  lifetimes. 

(c)  RFC  Blend  Alpha.— RFC  Blend 
Alpha,  which  contains  HFC-23  and  R- 
116,  is  acceptable  as  a  substitute  for 
CFC-13.  R-13B1.  and  R-503  in 
retrofitted  and  new  industrial  process 
refrigeration.  Both  components  of  this 


blend  exhibit  extremely  high  GWPs  and 
long  lifetimes.  HFC-23  has  a  GWP  of 
9,000  and  a  lifetime  of  280  years,  and 
R-116,  perfluoroethane,  has  a  GWP  of 
9,000  and  a  lifetime  of  10,000  years. 

EPA  beUeves  this  blend  could 
significantly  contribute  to  global 
warming  if  allowed  to  escape 
refrigeration  systems.  In  addition,  the 
long  lifetimes  of  R-116  and  HFC-23 
mean  any  global  warming  or  other 
effects  would  be  essentia^y  irreversible. 
While  the  current  rule  issued  under 
section  608  of  the  CAA  does  not  require 
recycling  and  recovery  of  this  blend,  or 
leak  repair  for  systems  using  it,  EPA 
strongly  encourages  users  to  anticipate 
future  rulemakings  with  vcduntary 
compliance.  In  particular,  EPA  urges 
users  to  reduce  leakage  and  recover  and 
recycle  this  blmid  during  equipment 
servicing  and  up<Hi  the  retirement  of 
equipment.  This  blend  is  nonflammable 
and  does  not  deplete  ozone. 

(5)  CFC-12  and  R-502  Ice  Skating 
Rinks,  Retrofit  and  New 

Please  note  that  different  temperature 
regimes  may  aflect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  R-407A  and  R-407B.—R-407A 
and  R-407B,  which  consist  of  HFC- 
134a.  HFC-32,  and  HFC-125.  are 
acceptable  as  substitutes  for  CFC-12 
and  R-502  in  new  and  retrofitted  ice 
rinks.  See  the  discussion  cm  these 
blends  under  retrofitted  CFC-11,  CFC- 
12,  and  R-502  industrial  process 
refrigeration. 

(6)  CFC-12  and  R-502  Cold  Storage 
Warehouses,  Retrofit 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  R-406A. — R-406A,  which  consists 
of  HCFC-22,  HCFC-142b,  and 
isobutane,  is  acceptable  as  a  substitute 
for  CFC-12  and  R-502  in  retrofitted  cold 
storage  warehouses.  See  the  discussion 
on  R-406A  under  retrofitted  R-500 
centrifugal  chillers. 

(b)  R-407A  and  R-407B.—R-407A 
and  R-407B,  which  consist  of  HFC- 
134a.  HFC-32,  and  HFC-125,  are 
acceptable  as  substitutes  for  CFC-12 
and  R-502  in  retrofitted  cold  storage 
warehouses.  See  the  discussion  on  these 
blends  under  retrofitted  CFC-ll,  CFC- 
12,  and  R-502  industrial  process 
refi'igeration. 

(cJhCFC  Blend  Epsilon.— HCFC 
Blend  Epsilon,  which  amsists  of  HCFC- 
22.  HFC-143a.  and  HFC-125,  is 
acceptable  as  a  substitute  fcx  CFC-12 
and  R-502  in  retrofitted  cold  storage 
warehouses.  See  the  discussion  on 
HCFC  Blend  Epsilon  under  retrofitted 
industrial  process  refrigeration. 
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(7)  CFC-12  and  R-502  Cold  Storage 
Warehouses,  New 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  R-407A  and  R-407B.—R-407A 
and  R-407B,  which  consist  of  HFC- 
134a,  HFC-32,  and  HFC-125.  are 
acceptable  as  substitutes  for  CFC-12 
and  R-502  in  new  cold  storage 
warehouses.  See  the  discussion  on  these 
blends  under  retrofitted  CFC-11,  CFC- 
12,  and  R-502  industrial  process 
refirigeration. 

(8)  CFC-12,  R-500,  and  R-502 
Refrigerated  Transport,  Retrofit 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

faj  R-406A. — R-406A,  which  consists 
ofHCFC-22,  HCFC-142b.  and 
isobutane,  is  acceptable  as  a  substitute 
for  CFC-12,  R-500,  and  R-502  in 
retrofitted  refrigerated  transport.  See  the 
discussion  on  R-406A  under  retrofitted 
R-500  centrifugal  chillers. 

(b)  R-407A  and  R-407B.—R-407A 
and  R-407B,  which  consist  of  HFC- 
134a,  HFC-32,  and  HFC-125,  are 
acceptable  as  substitutes  for  CFC-12,  R- 
500,  and  R-502  is  retrofitted  refrigerated 
transport.  See  the  discussion  on  these 
blends  under  retrofitted  CFC-11,  CFC- 
12,  and  R-502  industrial  process 
refrigeration. 

(c)  HCFC  Blend  Gamma.— HCFC 
Blend  Gamma,  which  consists  of  HCFC- 
22,  HCFC-142b,  and  HCFC-124,  is 
acceptable  as  a  substitute  for  CFC-12, 
R-500,  and  R-502  in  retrofitted 
refrigerated  transport.  Because  HCFC- 
22,  HCFC-142b,  and  HCFC-124 
contribute  to  ozone  depletion,  this 
blend  is  considered  a  transitional 
alternative.  Regulations  regarding 
recycling  and  reclamation  issued  under 
section  608  of  the  Clean  Air  Act  apply 
to  this  blend.  HCFC-142b  has  one  of  the 
highest  ODPs  among  the  HCFCs,  while 
HCFC-124  has  one  of  the  lowest.  The 
GWPs  of  HCFC-22  and  HCFC-142b  are 
somewhat  high.  Although  HCFC-142b 
is  flammable,  the  blend  is  not.  Leak 
testing  has  demonstrated  that  its 
composition  never  becomes  flammable. 

(d)  HCFC  Blend  Epsilon.— HCFC 
Blend  Epsilon,  which  consists  of  HCFC- 
22,  HFC-143a,  and  HFC-125.  is 
acceptable  as  a  substitute  for  CFC-12 
R-500,  and  R-502  in  retrofitted 
refrigerated  transport.  See  the 
discussion  on  HCFC  Blend  Epsilon 
under  retrofitted  CFC-11,  CFC-12,  ana 
R-502  industrial  process  reft-igeration. 


(9)  CFC-12,  R-500.  and  R-502 
Refrigerated  Transport,  New 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  R-407A  and  R-407B.—R-407A 
and  R-407B,  which  consist  of  HFC- 
134a,  HFC-32,  and  HFC-125,  are 
acceptable  as  substitutes  for  CFC-12,  R- 
500,  and  R-502  in  new  refrigerated 
transport.  See  the  discussion  on  these 
blends  under  retrofitted  CFC-11,  CFC- 
12,  and  R-502  industrial  process 
refrigeration. 

(10)  CFC-12  and  R-502  Retail  Food 
Refrigeration,  Retrofit 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  R-406A. — R-406A,  which  consists 
of  HCFC-22,  HCFC-142b,  and 
isobutane,  is  acceptable  as  a  substitute 
for  CFC-12  and  R-502  in  retrofitted 
retail  food  refrigeration.  See  the 
discussion  on  R— 406A  under  retrofitted 
R-500  centrifugal  chillers. 

(b)  R-407A  and  R-407B.—R-407A 
and  R-407B,  which  consist  of  HFC- 
134a,  HFC-32,  and  HFC-125,  are 
acceptable  as  substitutes  for  CFC-12 
and  R-502  in  retrofitted  retail  food 
refrigeration.  See  the  discussion  on 
these  blends  under  retrofitted  CFC-11, 
CFC-12,  and  R-502  industrial  process 
refrigeration. 

(c)  HCFC  Blend  Gamma. — HCFC 
Blend  Gamma,  which  consists  of  HCFC- 
22,  HCFC-142b,  and  HCFC-124,  is 
acceptable  as  a  substitute  for  CFC-12 
and  R-502  in  retrofitted  retail  food 
refrigeration.  See  the  discussion  on 
HCFC  Blend  Gamma  imder  retrofitted 
CFC-12.  R-500.  and  CFC-502 
refrigerated  transport. 

(d)  HCFC  Blend  Epsilon.— HCFC 
Blend  Epsilon,  which  consists  of  HCFC- 
22,  HFC-143a,  and  HFC-125,  is 
acceptable  as  a  substitute  for  CFC-12 
and  R-502  in  retrofitted  retail  food 
refrigeration.  See  the  discussion  on 
HCFC  Blend  Epsilon  under  retrofitted 
CFC-11,  CFC-12,  and  R-502  industrial 
process  refrigeration. 

(11)  CFC-12  and  R-502  Retail  Food 
Refrigeration,  New 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  R-407A  and  R-407B.—R-407A 
and  R-407B,  which  consist  of  HFC- 
134a,  HFC-32,  and  HFC-125,  are 
acceptable  as  substitutes  for  CFC-12 
and  R-502  in  new  retail  food 
refrigeration.  See  the  discussion  on 
these  blends  under  retrofitted  CFC-11, 
CFC-12,  and  R-502  industrial  process 
refrigeration. 


(12)  CFC-12  and  R-502  Commercial  Ice 
Machines,  Retrofit 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  R-406A. — R-406A,  which  consists 
of  HCFC-22,  HCFC-142b,  and 
isobutane,  is  acceptable  as  a  substitute 
for  CFC-12  and  R-502  in  retrofitted 
commercial  ice  machines.  See  the 
discussion  on  R-406A  under  retrofitted 
R-500  centrifugal  chillers. 

(b)  R-407A  and  R-407B.—R-407A 
and  R-407B,  which  consist  of  HFC- 
134a,  HFC-32,  and  HFC-125,  are 
acceptable  as  substitutes  for  CFC-12 
and  R-502  in  retrofitted  commercial  ice 
machines.  See  the  discussion  on  these 
blends  under  retrofitted  CFC-11,  CFC- 
12,  and  R-502  industrial  process 
refrigeration. 

(c)  HCFC  Blend  Gamma. — HCFC 

Blend  Gamma,  which  consists  of  HCFC- 
22,  HCFC-142b,  and  HCFC-124,  is 
acceptable  as  a  substitute  for  CFC-1 2  « 

and  R-502  in  retrofitted  commercial  ice 
machines.  See  the  discussion  on  HCFC 
Blend  Gamma  under  retrofitted  CFC-12, 
R-500,  and  CFC-502  refrigerated 
transport. 

(d)  HCFC  Blend  Epsilon.— HCFC 
Blend  Epsilon,  which  consists  of  HCFC- 
22,  HFC-143a,  and  HFC-125,  is 
acceptable  as  a  substitute  for  CFC-12 
and  R-502  in  retrofitted  commercial  ice 
machines.  See  the  discussion  on  HCFC 
Blend  Epsilon  under  retrofitted  CFC-11, 
CFC-12,  and  R-502  industrial  process 
refiigeration. 

(13)  CFC-12  and  R-502  Commercial  Ice 
Machines,  New 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  R-407A  and  R-407B.—R-407A 
and  R-407B,  which  consist  of  HFC- 
134a,  HFC-32,  and  HFC-125,  are 
acceptable  as  substitutes  for  CFC-12 
and  R-502  in  new  commercial  ice 
machines.  See  the  discussion  on  these 
blends  under  retrofitted  CFC-11,  CFC- 
12,  and  R-502  industrial  process 
refrigeration. 

(14)  CFC-12  and  R-502  Vending 
Machines,  Retrofit 

(a)  R-404A. — R-404A,  which  consists 
of  HFC-125,  HFC-143a,  and  HFC-134a, 
is  acceptable  as  a  substitute  for  CFC-12 
and  R-502  in  retrofitted  vending 
machines.  None  of  this  blend’s 
constituents  contains  chlorine,  and  thus 
this  blend  poses  no  threat  to 
stratospheric  ozone.  However,  HFC-125 
and  HFC-143a  have  very  high  GWPs, 
and  the  GWP  of  HFC-134a  is  somewhat 
high.  EPA  strongly  encourages  recycling 


Federal  Register  /  Vol.  59,  No.  165  /  Friday,  August  26,  1994  /  Rules  and  Regulations  44243 


and  reclamation  of  this  blend  to  reduce 
its  direct  global  wanning  impact. 
Although  HFC-134a  is  flammable,  the 
blend  is  not.  Leak  testing  has 
demonstrated  that  its  composition  never 
becomes  flammable. 

(b)  R-406A. — R-406A,  which  consists 
of  HCFC-22,  HCFC-142b,  and 
isobutane,  is  acceptable  as  a  substitute 
for  CFC-12  and  Ti-502  in  retrofitted 
vending  nmchines.  See  the  discussion 
on  R— 406A  under  retrofitted  R-500 
centrifugal  chillers. 

(c)  R-507. — R-507,  which  consists  of 
HFC-125  and  HFC-143a,  is  acceptable 
as  a  substitute  for  CFC-12  and  R-502  in 
retrofitted  vending  machines.  None  of 
this  blend’s  constituents  contains 
chlorine,  and  thus  this  blend  poses  no 
threat  to  stratospheric  ozone.  However, 
HFC-125  and  HFC-143a  have  very  high 
GWPs.  EPA  strongly  encourages 
recycling  and  reclamation  of  this  blend 
in  order  to  reduce  its  direct  global 
warming  impact.  Although  HFC-143a  is 
flammable,  the  blend  is  not.  It  is  an 
azeotrope,  so  it  will  not  fractionate 
during  operation.  Leak  testing  has 
demonstrated  that  its  composition  never 
becomes  flammable. 

(d)  HCFC  Blend  Gamma. — HCFC 
Blend  Gamma,  which  consists  of  HCFC- 
22,  HCFC-142b,  and  HCFC-124,  is 
acceptable  as  a  substitute  for  CFC-12 
and  R-502  in  retrofitted  vending 
machines.  See  the  discussion  on  HCFC 
Blend  Gamma  under  retrofitted  CFC-12, 
'R-500,  and  CFC-502  refrigerated 
transport. 

(15)  CFC-12  Vending  Machines,  New 

(a)  R-404A. — R-404A.  which  consists 
of  HFC-125.  HC-143a.  and  HFC-134a. 
is  acceptable  as  a  substitute  for  CFC-12 
and  R-502  in  new  vending  machines. 
See  the  discussion  on  this  blend  under 
retrofitted  CFC-12  and  R-502  vending 
machines. 

(b)  R-507. — R-507,  which  consists  of 
HFC-125  and  HFC-143a.  is  acceptable 
as  a  substitute  for  CFC-12  and  R-502  in 
new  vending  machines.  See  the 
discussion  on  this  blend  under 
retrofitted  CFC-12  and  R-502  vending 
machines. 

(16)  CFC-12  Water  Coolers,  Retrofit 

(aj  R-406A. — R-406A,  which  consists 
of  HCFC-22.  HCFC-142b,  and 
isobutane,  is  acceptable  as  a  substitute 
for  CFC-12  in  retrofitted  water  coolers. 
See  the  discussion  on  R— 406A  under 
retrofitted  R-500  centrifugal  chillers. 

(b)  HCFC  Blend  Gamma. — HCFC 
Blend  Gamma,  which  consists  of  HCFC- 
22.  HCFC-142b.  and  HCFC-124.  is 
acceptable  as  a  substitute  for  CFC-12  in 
retrofitted  water  coolers.  See  the 
discussion  on  HCFC  Blend  Gamma 


under  retrofitted  CFC-12,  R-500,  and 
CFC-502  refrigerated  transport. 

(17)  CFC-12  Household  Refrigerators, 
Retrofit 

(a)  R-406A. — R-406A.  which  consists 
of  HCFC-22,  HCFC-142b.  and 
isobutane,  is  acceptable  as  a  substitute 
for  CFC-12  in  retrofitted  household 
refrigerators.  See  the  discussion  on  R- 
406A  under  retrofitted  R-500 
centrifugal  chillers. 

(b)  HCFC  Blend  Gamma.— HCFC 
Blend  Gamma,  which  consists  of  HCFC- 
22.  HCFC-142b.  and  HCFC-124,  is 
acceptable  as  a  substitute  for  CFC-12  in 
retrofitted  household  refrigerators.  See 
the  discussion  on  HCFC  Blend  Canuna 
under  retrofitted  CFC-12,  R-500,  and 
CFC-502  refrigerated  transport. 

(18)  CFC-12  and  R-502  Household 
Freezers,  Retrofit 

(a)  R-402A  and  R-402B.—R-402A 
and  R-402B,  which  consist  of  HCFC-22, 
propane,  and  HFC-125,  are  acceptable 
as  substitutes  for  CFC-11,  CFC-12,  and 
R-502  in  retrofitted  household  freezers. 
HCFC-22  contributes  to  ozone 
depletion,  and  will  be  phased  out 
according  to  the  accelerated  schedule 
(published  12/10/93,  58  FR  65018), 
although  it  has  a  lower  OOP  than  CFC- 
12.  The  GWP  of  HFC-125  is  very  high 
and  that  of  HCFC-22  is  somewhat  high. 
Although  these  blends  contain  one 
flammable  constituent,  propane,  the 
blends  themselves  are  not  flammable.  In 
addition,  while  testing  demonstrated 
that  the  vapor  and  liquid  compositions 
changed  during  leaks,  neither  phase 
became  flammable. 

(b)  R404A. — R-404A,  which  consists 
of  HFC-125.  HFC-143a.  and  HFC-134a. 
is  acceptable  as  a  substitute  for  CFC-12 
and  R-502  in  retrofitted  household 
freezers.  See  the  discussion  on  this 
blend  under  retrofitted  CFC-12  and  R- 
502  vending  machines. 

(c)  R-406A. — R-406A.  which  consists 
of  HCFC-22.  HCFC-142b.  and 
isobutane,  is  acceptable  as  a  substitute 
for  CFC-12  in  retrofitted  household 
freezers.  See  the  discussion  on  R-406A 
under  retrofitted  R-500  centrifugal 
chillers. 

(d)  R-507. — R-507,  which  consists  of 
HFC-125  and  HFC-143a,  is  acceptable 
as  a  substitute  for  CFC-12  and  R-502  in 
retrofitted  household  freezers.  See  the 
discussion  on  this  blend  under 
retrofitted  CFC-12  and  R-502  vending 
machines. 

(e)  HCFC  Blend  Gamma. — HCFC 
Blend  Gamma,  which  consists  of  HCFC- 
22.  HFC-142b.  and  HCFC-124.  is 
acceptable  as  a  substitute  for  CFC-12  in 
retrofitted  household  fieezers.  See  the 
discussion  on  HCFC  Blend  Gamma 


und6r  retrofitted  CFC-12,  R-500,  and 
CFC-502  refrigerated  transport. 

(19)  CFC-12  and  R-502  Household 
Freezers,  New 

(a)  R-402A  and  R-402B.—R-402A 
and  R-402B,  which  consist  of  HCFC-22, 
propane,  and  HFC-125.  are  acceptable 
as  substitutes  for  CFC-11 .  CFC-12,  and 
R-502  in  retrofitted  household  freezers. 
See  the  discussion  on  R-402A  and  R- 
402B  under  retrofitted  household 
freezers. 

(b)  R-404A. — R-404A.  which  consists 
of  HFC-125,  HFC-143a,  and  HFC-134a. 
is  acceptable  as  a  substitute  for  CFC-12 
and  R-502  in  new  household  freezers. 
See  the  discussion  on  this  blend  under 
retrofitted  CFC-12  and  R-502  vending 
machines. 

(c)  R-507. — R-507,  which  consists  of 
HFC-125  and  HFC-143a,  is  acceptable 
as  a  substitute  for  CFC-12  and  R-502  in 
new  household  freezers.  See  the 
discussion  on  this  blend  under 
retrofitted  CFC-12  and  R-502  vending 
machines. 

(20)  CFC-12  and  R-500  Residential 
Dehumidifiers,  Retrofit 

Please  note  that  different  temperature 
regimes  may  affect  the  applicability  of 
substitutes  within  this  end-use. 

(a)  R-406A. — R-406A,  which  consists 
of  HCFC-22.  HCFC-142b.  and 
isobutane,  is  acceptable  as  a  substitute 
for  CFC-12  and  R-500  in  retrofitted 
residential  dehumidifiers.  See  the 
discussion  on  R-406A  under  retrofitted 
R-500  centrifugal  chillers. 

(b)  HCFC  Blend  Gamma.— HCFC 
Blend  Ganuna,  which  consists  of  HCFC- 
22,  HCFC-142b.  and  HCFC-124,  is 
acceptable  as  a  substitute  for  CFC-12 
c'd  R-500  in  retrofitted  residential 
dehumidifiers.  See  the  discussion  on 
HCFC  Blend  Gamma  under  retrofitted 
CFC-12,  R-500,  and  CFC-502 
refrigerated  transport. 

(21)  CFC-12  Automobile  Air 
Conditioners,  Retrofit  and  New 

A  .smooth  transition  to  the  use  of 
substitutes  strongly  depends  on  the 
continued  purity  of  the  recycled  CFC- 
12  supply.  The  existence  of  several 
substitutes  in  this  end-use  may  incn?ase 
the  likelihood  of  significant  cross- 
contaniination.  To  address  this 
increased  risk,  EPA  is  proposing  several 
use  conditions  on  the  use  of  all  motor 
vehicle  air  conditioning  refrigerants. 
Please  refer  to  the  notice  of  proposed 
rulemaking,  soon  to  be  issued,  for  more 
information. 
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(22)  CFC-12  Non-Automobile  Motor 
VeMcle  Air  Conditioners,  Retrofit  and 
New 

(a)  HCFC-22. — HCFC-22  is  acceptable 
as  a  substitute  for  CFC-12  in  retrofitted 
and  new  CFC-12  Non-Automobile  Motor 
Vehicle  Air  Conditioners.  In  some 
situations,  HCFC-22  may  be  used  as  a 
retrofit  refrigerant  in  bus  and  rail  car  air 
conditioning  systems  originally 
designed  to  use  CFC-12.  In  addition, 
while  HCFC-22  is  the  primary 
refrigerant  in  these  uses,  EPA  is  listing 
it  as  an  acceptable  substitute  for  CFC- 
12  in  new  systems  in  order  to  remove 
confusion  about  its  usefulness.  Please 
note  that  HCFC-22  is  only  acceptable  in 
motor  vehicles  other  than  automobiles. 
Design  differences  render  HCFC-22 
ineffective  in  cars.  In  fact,  HCFC-22 
may  damage  automobile  air 
conditioners.  HCFC-22  does  contribute 
to  ozone  depletion  and  will  therefore  be 
phased  out  according  to  the  accelerated 
schedule  (published  12/10/93,  58  FR 
65018).  It  is  therefore  covered  by 
regulations  issued  under  section  608  of 
the  CAA.  HCFC-22  is  nonflammable. 

(23)  Non-mechanical  Heat  Transfer, 
Retrofit  and  New 

EPA  did  not  review  substitutes  for 
this  end-use  as  part  of  the  SNAP  FRM, 
nor  did  it  propose  to  include  this  end- 
use  in  the  reMgeration  and  air 
conditioning  sector  in  the  NPRM  (58  FR 
28094).  However,  the  Agency  has 
developed  a  better  understanding  of  the 
volumes  likely  to  be  used  as  coolants, 
and  this  new  information  has  led  EPA 
to  reconsider  its  earlier  position  that 
heat  transfer  systems  constitute  small 
uses.  Therefore,  EPA  has  included  this 
end-use  within  the  refrigeration  and  air 
conditioning  sector.  In  a  subsequent 
proposal,  EPA  plans  to  propose 
narrowed  use  limits  for  several 
substitutes  in  this  end-use. 

(24)  CFC-13,  R-13B1,  and  R-503  Very 
Low  Temperature  Refrigeration,  Retrofit 
and  New 

This  type  of  refrigeration  requires 
temperatures  well  below  those  achieved 
with  R-502  or  HCFC-22.  Because  these 
systems  are  used  for  purposes  such  as 
freezing  blood  or  for  simiilating  extreme 
conditions  for  testing,  extremely  low 
leakage  rakes  are  essential.  A  limited 
numl^r  of  substitutes  have  been 
identified  that  are  capable  of  meeting 
technical  requirements.  These 
substitutes  all  contain  components  with 
extremely  high  GWPS,  and  EPA  is 
concern^  about  their  potential 
contribution  to  global  warming. 
However,  under  SNAP,  EPA  intends  to 
only  find  those  substitutes  unacceptable 


that  clearly  present  greater  overall  risk. 
Given  this  framework,  EPA  finds  these 
high-GWP  substitutes  acceptable.  At  the 
same  time,  EPA  strongly  urges  industry 
to  develop  new  altemative^or  this  end- 
use  that  do  not  contain  substances  with 
such  h^  GWPs  and  long  lifetimes. 

(a)  lfFC-23. — HFC-23  is  acceptable  as 
a  substitute  for  CFC-13,  R-13B1,  and  R- 
503  in  retrofitted  and  new  very  low 
temperature  refrigeration.  HFC-23  has 
an  extremely  high  GWP  of  9000  and  a 
lifetime  of  280  years.  Its  GWP  is  the 
highest  among  the  HFCs,  and  its  lifetime 
is  exceeded  only  by  the  PFCs.  EPA 
believes  it  could  contribute  significantly 
to  global  warming.  In  addition,  the  long 
lifetime  of  HFC-23  means  any  global 
warming  or  other  effects  would  be 
essentially  irreversible.  While  the 
current  rule  issued  imder  section  608  of 
the  CAA  does  not  require  recycling  and 
recovery  of  HFC-23,  or  leak  repair  for 
systems  using  HFC-23,  EPA  strongly 
encourages  users  to  anticipate  future 
rulemaldngs  with  voluntary  compliance. 
In  particular,  EPA  urges  users  to  reduce 
leakage  and  recover  and  recycle  HFC-23 
during  equipment  servicing  and  upon 
the  retirement  of  equipment.  HFC-23  is 
nonflammable  and  does  not  deplete 
ozone. 

(b)  R-403B. — R-403B,  which  consists 
of  HCFC-22,  R-218,  and  propane,  is 
acceptable  as  a  substitute  for  CFC-13, 
R-13B1,  and  R-503  in  retrofitted  and 
new  very  low  temperature  refrigeration. 
Because  HCFC-22  contributes  to  ozone 
depletion,  this  blend  is  considered  a 
transitional  alternative.  Regulations 
regarding  recycling  and  reclamation 
issued  under  section  608  of  the  Clean 
Air  Act  apply  to  this  blend.  R-218,  or 
perfluoropropane,  is  an  extremely  long- 
lived  substance  with  fm  extremely  high 
GWP.  EPA  believes  this  blend  could 
significantly  contribute  to  global 
warming.  In  addition,  the  long  lifetimes 
of  R-218  means  global  warming  and 
other  effects  would  be  essentially 
irreversible.  R-403B  is  only  acceptable 
as  a  substitute  for  the  refrigerants  listed 
above.  The  GWP  of  HCFC-22  and 
HCFC-142b  are  also  somewhat  high. 
Although  propane  is  flammable,  the 
blend  is  not.  Leak  testing  has 
demonstrated  that  the  blend’s 
composition  never  becomes  flammable. 
In  a  proposed  rulemaking  soon  to  be 
issued,  EPA  intends  to  propose  R-403B 
unacceptable  as  a  substitute  for  R-502 
in  all  end-uses  because  other  substitutes 
have  been  identified  which  do  not 
exhibit  such  extreme  GEPs  or  lifetimes. 

(c)  PFC  Blend  Alpha.— PFC  Blend 
Alpha,  which  contains  HFC-23  and  R- 
116,  is  acceptable  as  a  substitute  for 
CFC-13,  R-13B1,  and  R-503  in 
retrofitted  and  new  very  low 


temperature  refrigeration.  Both 
components  of  this  blend  exhibit 
extremely  high  GWPs  and  long 
lifetimes.  HFC-23  has  a  GWP  of  9,000 
and  a  lifetime  of  280  years,  and  R-116, 
perfluoroethane,  has  a  GWP  of  9,000 
and  a  lifetime  of  10,000  years.  EPA 
believes  this  blend  could  significantly 
contribute  to  global  warming  if  allowed 
to  escape  refirigeration  systems.  In 
addition,  the  long  lifetimes  of  R-116 
and  HFC-23  mean  any  global  warming 
or  other  effects  would  Ira  essentially 
irreversible.  While  the  current  rule 
issued  imder  section  608  of  the  CAA 
does  not  require  recycling  and  recovery 
of  this  blend,  or  leak  repair  for  systems 
using  it,  EPA  strongly  encourages  users 
to  anticipate  future  rulemakings  with 
voluntary  compliance.  In  particular, 

EPA  urges  users  to  reduce  leakage  and 
recover  and  recycle  HFC-23  during 
equipment  servicing  and  upon  the 
retirement  of  equipment.  Inis  blend  is 
nonflammable  and  does  not  deplete 
ozone. 

B.  Foams 

1.  Clarification  from  March  18, 1994 
Final  Rulemaking 

In  Section  IX.E.  Foams,  under  the 
listing  decisions  for  rigid  polyurethane 
and  polyisocyanurate  laminate 
boardstock  (59  FR  13085),  the  narrative 
under  substitute  (e)  HCFC-22/HCFC- 
141b  incorrectly  reads  as  follows:  “The 
HCFC-22/HCFC-142b  blend  is 
acceptable  as  a  substitute  for  CFC-11  in 
rigid  polyurethane  and 
polyisocyanurate  laminate  boardstock 
foams.”  This  sentence  should  read 
HCFC-22/HCFC-141b.  The  Agency 
regrets  any  confusion  this  error  may 
have  caused. 

Further,  the  end-use  titled  “Phenolic 
Insulation  Board”  requires  clarification. 
In  this  end-use  the  Agency  includes 
foam  products  manufactured  from  both 
the  discontinuous  block  (or  bun) 
process  and  the  continuous  lamination 
process.  Henceforth,  this  end-use  will 
be  referred  to  as  “Phenolic  Insulation 
Boardstock  and  Bunstock  Foam.” 

2.  New  Listing  Decisions 
a.  Acceptable  Substitutes 

(1)  Rigid  Polyurethane  and 
Polyisocyanurate  Laminated  Boardstock 

(a)  Electroset  Technology. — The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foams.  This  proprietary  manufacturing 
process,  developed  by  the  U.S.  Navy, 
transforms  organic  casting  resins  into 
electrosettable  foaming  compounds. 
These  compounds  are  made  electrically 
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semiconductive  with  the  addition  of 
electrically  polarizable  particles,  and  if 
necessary,  an  electrically  conductive 
fluid.  This  process  enables  foam 
manufacturers  to  electrically  accelerate 
the  speed  at  which  they  set  (i.e.,  harden) 
and  cure  (i.e.  solidify).  Other 
characteristics  such  as  density, 
compressibility,  adhesion,  and  shear 
strength  can  also  be  electrically 
controlled. 

Potential  health  and  environmental 
risks  for  this  technology  are  considered 
similar  to  or  less  them  those  of  other 
acceptable  substitutes  for  this  end-use. 
Risk  is  expected  to  vary  based  on  the 
quantity  of  electrically  polarizable 
particles  added  in  the  polymer  and 
whether  other  electric^y  conductive 
fluids  are  added  to  the  formulation.  Of 
the  six  potential  electrically  foaming 
agents  reviewed  by  the  Agency,  none 
represented  a  sigi^cant  risk  under  the 
SNAP  criteria  for  evaluation.  Adequate 
workplace  precautions  such  as 
workplace  ventilation  were  presumed. 
For  additional  detail  see,  “SNAP 
Evaluation  for  Electroset  Technology.” 

(2)  Rigid  Polyurethane  Appliance 

(a)  Electroset  Technology. — The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foams.  See  discussion  above. 

(3)  Rigid  Polyurethane  Spray  cmd 
Commercial  Refrigeration,  and 
Sandwich  Panels 

(a)  Electroset  Technology. — 

The  Electroset  Manufacturing 
Technology  is  an  acceptable  substitute 
for  CFC-1 1  blown  rigid  polyurethane 
and  polyisocyanurate  laminated 
boardstock  foams.  See  discussion  above. 

(4)  Rigid  Polyurethane  Slabstock  and 
other  Foams 

(a)  Electroset  Technology. — The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foams.  See  discussion  above. 

(5)  Polystyrene  Extruded  Boardstock 
and  Billet 

(a)  HFC-143a.—HFC-143a  is 
acceptable  as  an  alternative  to  CFC-12 
in  polystyrene  boardstock  and  billet 
foams.  HFC-143a  has  a  higher  global 
warming  potential  (GWP)  than  other 
acceptable  substitutes  for  this  end-use. 

(b)  Electroset  Technology. — The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 


polyisocyanurate  laminated  boardstock 
foams.  See  discussion  above. 

(6)  Phenolic  Insulation  Boardstock  and 
Bimstock  Foam 

(a)  Electroset  Technology. — The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foams.  See  discussion  above. 

(7)  Polyurethane  Flexible 

(a)  Saturated  Light  Hydrocarbons  C3- 
C6. — Saturated  li^t  hydrocarbons  C3- 
C6  (and  blends  thereof)  are  acceptable 
as  substitutes  for  CFC-1 1  and  methyl 
chloroform  in  polyurethane  flexible 
foam.  Saturated  light  hydrocarbons  C3- 
C6  offer  the  potential  of  a  non-ozone- 
depleting  flexible  foam.  Saturated  light 
hydrocarbons  C3-C6  offer  the  potential 
of  a  non-ozone-depleting  alternative  to 
the  use  of  CFC-11  blowing  agents  in 
polyiuethane  flexible  foams.  Plant 
mo^fications,  however,  may  be 
necessary  to  accommodate  the 
flammability  of  hydrocarbons.  Saturated 
light  hydrocarbons  C3-C6  are  VCXIIs  and 
are  subject  to  control  as  such  under 
Title  I  of  the  Clean  Air  Act. 

(b)  Electroset  Technology. — The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foams.  See  discussion  above. 

(8)  Polyurethane  Integral  Skin 

(a)  Electroset  Technology. — The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foams.  See  discussion  above. 

(9)  Polystyrene  Extruded  Sheet 

(a)  Electroset  Technology. — The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foams.  See  discussion  above. 

(10)  Polyolefin  Foam 

(a)  Methylene  Chloride. — Methylene 
chloride  is  acceptable  as  a  substitute  for 
CFC-ll,  CFC-12  and  CFC-14  in 
polyolefin  foams.  Methylene  chloride  is 
a  non-ozone-depleting  and  non-global 
warming  alternative  blowing  agent. 
Nevertheless,  it  does  pose  potential 
health  and  safety  concerns.  In  addition 
to  occupational  and  worker  safety 
standards,  some  local  and  regional 
restrictions  apply  to  the  use  of 
methylene  chloride.  To  assess  risks  in 
the  Polyolefin  foam  sector,  EPA  used 
data  collected  by  the  Occupational 


Safety  and  Health  Administration 
(OSHA)  for  the  proposed  revision  of  the 
permissible  exposiue  level  (PEL)  for 
methylene  chloride.  The  Agency’s 
estimate  for  total  population  risk  for 
methylene  chloride  was  based  on 
average  plant  emissions  derived  firom 
OSHA’s  analysis,  and  while  not 
negligible,  was  within  the  range  of 
existing  Agency  decisions  on  acceptable 
risk.  For  fijurther  detail,  refer  to  the 
SNAP  background  document  entitled, 
“Risk  Screen  on  the  Use  of  Methylene 
Chloride  in  Polyolefin  Foams  for  Class 
I  Ozone-Depleting  Substances:  Foams, 
Jime,  1994.”  Users  of  this  substitute 
should  note  that  methylene  chloride 
will  be  subject  to  future  controls  for 
hazardous  air  pollutants  under  Title  III 
section  112  of  the  Clean  Air  Act. 

(b)  Polyolefin  Chemical  Blend  A. — 

Polyolefin  Chemical  Blend  A  is  an 

acceptable  substitute  for  CFC-11,  CFC- 
12  and  CFC-1 14  in  polyolefin  foams. 
Polyolefin  Chemical  Blend  A  is  a 
proprietary  combination  of  blowing 
agents  submitted  by  a  polyolefin  foam 
manufacturer. 

(c)  HFC-152a/Saturated  Light 
Hydrocarbons  C3-C6  Blends. — HFC- 
152a/Saturated  Light  Hydrocarbons  C3- 
C6  blends  are  acceptable  substitutes  for 
CFC-11.  CFC-12  and  CFC-114  in 
polyolefin  foams.  Both  HFC-152a  and 
satiuated  light  hydrocarbons  C3-C6  are 
flammable.  Plant  modifications  may  be 
necessary  to  accommodate  this 
characteristic.  Saturated  light 
hydrocarbons  C3-C6  are  volatile  organic 
compoimds  (VCXi)  and  are  subject  to 
control  as  such  \mder  Title  I  of  the 
Clean  Air  Act. 

(d)  Electroset  Technology. — The 
Electroset  Manufacturing  Technology  is 
an  acceptable  substitute  for  CFC-1 1 
blown  rigid  polyurethane  and 
polyisocyanurate  laminated  boardstock 
foams.  See  discrission  above. 

C.  Solvent  Cleaning 
1.  New  Listing  Decisions 
a.  Acceptable  Substitutes 

(1)  Metals  Cleaning 

(a)  Trans-l,2-dichloroethlyene. — 
Trans~l,2-dichloroethylene  is 
acceptable  as  an  alternative  to  MCF  and 
CFC^l  13  in  metals  cleaning. 

(b)  Volatile  Methyl  Siloxanes. — 
Octamethylcyclotetrasiloxanes  and 
decamethylcyclopentasiloxanes  are 
acceptable  alternatives  to  MCF  and 
CFC-1 13  in  metal  cleaning.  Evaluation 
of  other  VMS’s  is  ongoing. 

(2)  Electronics  Geaning 

(a)  Trans-1.2-dichloroethlyene.- 
Trans-1.2-dichloroethylene  is 
acceptable  is  acceptable  as  an  alternate 
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to  MCF  and  CFC-113  in  electronics  cold 
cleaning. 

(b)  V^atile  Methyl  Siloxanes. — 
Octamethytcyciotetrasiioxanes  and 
decamth^cyclopentasiloxanes  are 
acceptable  altematives  to  MCF  and 
CFC~113  in  electronics  cleaning. 
Evaluation  of  other  VMS’s  is  ongoing. 

(3)  Precision  Cleaning 

(a)  Trans-l^-dichloroethlyene. — 
Trans-l^-dichloroethyiene  is 
acceptable  as  an  alternative  to  MCF  and 
CFC-1 13  in  precision  cleaning. 

(b)  HCFC-123.—HCFC-123  is  an 
acceptable  substitute  for  CFC-1 13  and 
MCF  in  precision  cleaning.  New  toxicity 
data  has  led  to  an  upward  revision  of 
the  company  set  wmlq>lace  exposure 
limit  (AEL)  of  30  ppm.  The  Agency 
believes  that  undw  normal  conditions  of 
use  this  limit  is  attainable. 

(c)  V(datUe  Mediyl  Siloxanes. — 
Octamethylcyclotetrasiloxanes  and 
decamethylcycio  pentasiloxanes  are 
acceptable  altematives  to  MCF  and 
CFC-113  in  precision  cleaning. 
Evaluation  of  other  VMS’s  is  ongoing. 

D.  Fire  Suppression  and  Explosion 
Protection 

1.  Weight  and  Volume  Equivalence  of 
Halon  Substitutes 

In  the  SNAP  Rulemaking  published 
March  18, 1994  (59  FR 13043),  EPA 


included  weight  and  volume 
equivalence  data  in  the  discussion  of 
halon  substitutes.  This  data  was  derived 
from  either  of  two  sources.  EPA  used 
manufacturer  data  when  available, 
otherwise  the  data  was  taken  from  the 
background  document  entitled 
“Characterization  of  Risk  from  the  Use 
of  Substitutes  for  Class  I  Ozone- 
Depleting  Substances;  Fire 
Extinguishing  and  Explosion  Protection 
(Halon  Substitutes).’’  While  this  data 
was  presented  in  the  Rulemaking  for 
informational  purposes  only  to  establish 
a  relative  concept,  the  variability  of 
methodologies  for  calculating  these 
values  has  generated  some  confusion  in 
the  regulated  and  user  community. 
Therefore,  at  EPA’s  request,  the 
Technical  Committee  of  the  Halon 
Altematives  Research  Corporation  has 
developed  an  agreed  upon  set  of  data  for 
determining  weight  and  volume 
equivalence  of  halon  substitutes. 

'The  following  table  presents  weight 
and  volume  equivalents  for  certain 
halon  substitutes  when  comptued  to 
Halon  1301.  ’The  equivalents  were 
calculated  using  a  single,  fuel-specific 
design  concentration  (heptane); 
therefore,  they  do  not  represent  the 
exact  weight  or  volume  of  the  agent 
needed  to  protect  any  specific  space 
against  any  specific  hazsrd.  ’The 
information  used  to  calculate  the 


equivalents  was  obtained  firom  agent 
memufacturers  and  NFPA  2001, 
“Standard  on  Clean  Agent  Fire 
Extinguishing  Systems.”  Equivalents  are 
included  for  general  comparison  and 
informational  purposes  only. 

Fire  suppression  agents  must  be 
evaluated  in  the  context  of  the  fire 
extinguishing  system  equipment  with 
which  they  are  used.  Design 
concentration,  and  wei^t  and  volume 
equivalents  are  only  meaningful  when 
evaluated  in  specific  system  hardware 
configurations.  This  is  especially 
important  when  comparing  storage 
volume  where  storage  container  fill 
density  varies  with  the  equipment  used. 
Agent  fire  suppression  performance  will 
vary  with  the  system  used  and  the 
detailed  design  of  the  system.  'Therefore, 
fire  suppression  agent  manufacturers  do 
not  generally  recommend  design 
concentration  as  these  are  also  a 
function  of  the  system  hardware  in 
which  they  are  used.  Hence,  these  data 
are  provided  for  general  guidance  only 
and  do  not  reflect  a  recommendation  for 
system  design  or  a  basis  for  rigorous 
quantitative  comparison. 
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2 
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5 
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7 

Agert 

Design 
Concentra¬ 
tion  (%  Vol.) 

IWlOOOfl* 
@70"F 
per  NFPA 
2001 » 

lb  agent 
lb  Halon 
1301® 

ft  3/agent 
ft  3/1 301 2 

Maximum 
fill  density 
(Ib/ft3)8 

Storage 

pressure® 

(psi) 

Halon  1301  . . . . . . . 

*5 

20.6 

1.0 

1.0 

70 

360 

HFC-23 _ _ 

'16 

34.8 

1.7 

24 

54 

609 

HFC-125 _  ....  . . . . 

'10.9 

38.7 

1.9 

2.3 

58 

166 

HCFC-124  .  . . . 

'2  8.5 

33.8 

1.6 

1.6 

71 

195 

K»-541  _  . . 

'2  37.5 

42.0 

2.0 

>•104 

•N/A 

2175 

FC-3-1-10  .  _  .  . 

120 

394 

1.9 

1.7 

80 

360 

HCFC  Blend  A . 

38.6 

22.6 

1.1 

1.4 

56 

360 

HFC-227ea  .  . . . . . 

'27 

34.1 

i  1-7 

1.6 

72 

360 

Notes; 

'  Based  on  120  percent  of  cup  burner  value  for  ivbeptane. 

^Based  on  120  percent  of  cup  burner  verified  by  lisbng/approval  tests. 

3  Based  on  listin^approval  tests,  cup  burner  value  approx.  10  percent 
^Minintum  design  concentration  per  NFPA  12A,  cup  burner  value  approx.  3  percent. 

^  Design  concentration  per  NFPA  2001 . 

B  Ratio  of  value  in  Colurnn  3  to  value  in  Column  3  for  Halon  1301  (weight  equivalents). 

7  Based  on  ratio  in  Column  4  to  ratio  of  maximum  fill  density  relative  to  Halon  1301  (storage  volume  equivalents). 
•Per  NFPA  2001,  NFPA  12A  (for  Halon  1301). 

•Approx,  storage  density  of  134  @2175  psi. 

'•Based  on  approx,  storage  density  of  IG-541  @2175  psi. 


Weight  and  volume  equivalencies 
based  on  cup  burner  data  are  much  less 
meaningful  for  streaming  agents  than  for 
total  flood  agents.  One  nee^  to  consider 
performance  of  the  agents  and 
equipment  in  larger-scale  standardized 
tests. 


2.  Use  of  CFCs  and  HCFCs  in  Portable 
Extinguishers 

In  this  notice.  EPA  is  clarifying  the 
relationship  between  CAAA  section  610 
and  section  612  regulations.  Under 
section  610(b)  (58  FR  4768;  January  15, 
1993),  CFCs  are  banned  from  sale  or 
distribution  in  all  portable  fire 


extinguishers.  Under  section  610(d)  (58 
FR  69637,  December  30, 1993),  HCFCs 
in  pressurized  dispensers  are  banned 
from  sale  distribution.  However, 
section  619(d)  excludes  HCFCs  which 
are  part  of  an  installed  'system,’  and 
therefore  exempted  total  flooding 
systems  and  those  streaming 
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applications  which  incorporate  fixed, 
automatic  systems  (58  FR  69646). 

Further,  section  610(d)  only  allows  the 
sale  of  a  portable  fire  extinguisher 
containing  HCFCs  where  other  agents 
are  not  suitable  for  the  intended 
applications.  Smtability  includes  the 
commercial  availabiUty  of  the  agent  and 
the  ability  of  the  agent  to  suppress  a  fire 
in  progress  without  damaging  the 
equipment  requiring  protection  (58  FR 
69648).  Because  alternatives  are 
available  for  residential  consumer  uses, 
section  610(d)  banned  the  sale  and  use 
of  HCFCs  in  portable  fire  extinguishers 
for  residential  consumer  applications. 
However,  in  commercial  (including 
industrial  and  military)  settings,  the 
variety  of  hazards  are  too  broad  to  make 
a  standard  rulemaking,  and  therefore 
under  section  610(d)  EPA  has 
established  industry-based  mechanisms 
for  controlling  the  sale  of  HCFCs  to 
commercial  users  and  owners  of 
watercraft  and  aircraft.  Because  section 
610(d)  already  bans  CFCs  in  portable 
fire  extinguishers  and  HCFCs  in 
residential  applications,  it  is  not 
necessary  for  them  to  be  listed  as 
imacceptable  imder  SNAP. 

The  HCFCs  and  HCFC  Blends  that  are 
listed  as  acceptable  under  SNAP,  but 
that  are  not  acceptable  imder  section 
610(d)  in  residential  streaming 
applications  are:  HCFC-123,  HCFC-124, 
[HCFC  Blend]  B,  [HCFC  Blend]  C,  and 
[HCFC  Blend]  D. 

3.  New  Listing  Decisions 
a.  Acceptable  Substitutes 
(1)  Streaming  Agents 

(a)  HCFC-124.— HCFC-124  is 
acceptable  as  a  Halon  1211  substitute. 
HCFC-124  has  an  ODP  of  0.02,  a  100- 
year  GWP  of  440  and  an  atmospheric 
lifetime  of  7  years.  Its  extinguishment 
concentration,  based  on  cup  burner 
tests,  is  7.0  per  cent,  while  its 
cardiotoxic  level  (LOAEL)  is  2.5  per 
cent  in  the  dog,  with  no  effect  (NOAEL) 
apparent  at  1.0  per  cent. 

Actual  exposures  were  assessed  using 
personal  monitoring  devices,  and  the 
Agency  concludes  that  likely  exposure 
levels  firom  its  use  as  a  streaming  agent 
do  not  exceed  safe  levels  when  used  in 
a  well  ventilated  area.  The  manufacturer 
of  portable  extinguishers  using  these 
agents  should  indude  cautionary 
language  on  the  label  indicating  the 
need  for  ventilation. 

This  agent  is  subject  to  regulations 
under  section  610(d)  of  the  CAA,  which 
stipulates  that  HCFCs  may  only  be  used 
in  portable  fire  extinguishers  where 
other  commerdally  available  agents  are 
not  as  effective  for  the  fire  hazard. 


Under  section  610(d),  HCFCs  may  not 
be  used  in  residential  extinguishers. 

(b]  [HCFC  Blend]  C.—IHCFC  Blend]  C 
is  acceptable  as  a  Halon  1211 
substitute.  This  agent  is  a  proprietary 
blend  of  HCFC-123,  HCFC-124,  HCFC- 
134a,  and  an  additive.  The  cardiotoxic 
LOAEL  and  NOAEL  for  HCFC-123  is, 
respectively,  2.0  per  cent  and  1.0  per 
cent;  the  LOAEL  and  NOAEL  for  HCFC- 
124  is  2.5  per  cent  and  1.0  per  cent;  and 
the  LOAEL  and  NOAEL  for  HCFC-134a 
is  8.0  per  cent  and  4.0  per  cent 
respectively.  While  the  manufacturer 
may,  in  the  future,  conduct  personal 
monitoring  studies  of  actual  exposure 
levels  of  this  agent,  previous  studies 
conducted  for  pure  HCFC-123  and  for 
pure  HCFC-124  have  shown  that 
exposure  in  the  breathing  zone  does  not 
exceed  cardiotoxicity  values. 

The  ODP  of  both  HCFC-123  and 
HCFC-124  is  0.02  while  HCFC-134a  has 
no  ODP  since  it  contains  no  chlorine. 
The  respective  GWP  values  for  HCFC- 
123,  HCFC-124,  and  HCFC-134a  are  90, 
440,  and  1200,  relative  to  CO2,  while 
their  respective  atmospheric  lifetimes 
are  2  years,  7  years  and  16  years. 

This  agent  is  subject  to  regulations 
under  section  610(d)  of  the  CAA,  which 
stipulates  that  HCFCs  may  only  be  used 
in  portable  fire  extinguishers  where 
other  commercially  available  agents  are 
not  as  effective  for  the  fire  hazard. 

Under  section  610(d),  HCFCs  may  not 
be  used  in  residential  extinguishers. 

(c]  [HCFC  Blend]  D.—[HCFC  Blend]  D 
is  acceptable  as  a  Halon  1211 
substitute.  This  blend  is  comprised  of 
HCFC-123  plus  a  proprietary  additive, 
and  is  intended  for  large  outdoor  uses 
such  as  wheeled  extinguishers,  HCFC- 
123  is  currently  listed  as  acceptable  for 
use  in  non-residential  streaming 
applications.  This  agent  is  subject  to 
regulations  under  section  610(d)  of  the 
CAA,  which  stipulates  that  HCFCs  may 
only  be  used  in  portable  fire 
extinguishers  where  other  commercially 
available  agents  are  not  as  effective  for 
the  fire  hazard.  Under  section  610(d), 
HCFCs  may  not  be  used  in  residential 
extinguishers. 

(d]  Gelled  Halocarbon/Dry  Chemical 
Suspension  (formerly  Powdered  Aerosol 
B].--Gelled  Halocarbon/Dry  Chemical 
Suspension  is  acceptable  as  a  Halon 
121 1  substitute.  This  class  of  agents  is 
comprised  of  a  variety  of  blends 
developed  for  particular  markets.  Each 
blend  contains  one  or  more  halocarbons, 
a  dry.  chemical,  and  a  gel  which  keeps 
the  powder  and  gas  uniform.  Both  the 
halocarbon  and  the  dry  chemical  act  on 
the  fire,  while  the  gel  is  consumed  by 
the  fire. 

EPA’s  acceptability  listing  is  extended 
to  any  blend  comprised  of  a  halocarbon 


with  a  cardiotoxic  LOAEL  of  at  least  2.0 
per  cent,  in  combination  with  a  dry 
chemical  or  multipurpose  dry  chemical 
that  is  cmrently  widely  used,  including 
monoammonium  phosphate  (ABC 
powder),  potassium  bicarbonate  (Purple 
K  powder),  and  sodium  bicarbonate. 

This  listing  decision  also  includes 
ammonium  polyphosphate. 

The  manufacturer  of  this  technology 
proposes  using  several  different 
halocarbons  singly  and  in  blends,  in 
combination  with  one  of  several  dry 
chemicals  or  multipurpose  dry  chemical 
powders.  The  halocarbons  included  in 
the  SNAP  submission  include  HFC- 
227ea,  HFC-125,  HFC-134a,  and  HFC- 
125  blended  with  HFC-134a.  The 
cardiotoxic  LOAEL  and  NOAEL  of 
HFC-227ea  is,  respectively,  10.5  per 
cent  of  9.0  per  cent;  the  LOAEL  and 
NOAEL  of  HFC-125  is  10.0  per  cent  and 
7.5  per  cent;  and  the  LOAEL  and 
NOAEL  of  HFC-134a  is  8.0  per  cent  and 
4.0  per  cent  respectively.  Previous 
personal  monitoring  tests  of  streaming 
agents  using  pure  HCFC-123  (LOAEL 
2.0  per  cent;  NOAEL  1.0  per  cent)  and 
HCFC-124  (LOAEL  2.5  per  cent; 

NOAEL  1.0  per  cent)  indicate  that  actual 
exposure  to  the  breathing  zone  does  not 
exceed  these  values.  Such  tests  with 
agents  which  pose  greater  risk  of 
cardiosensitization  indicate  that  HFC- 
227ea,  HFC-125  and  HFC-134a  can  also 
be  used  safely  in  well-ventilated  areas. 

In  addition,  die  quantity  of  the 
halocarbons  in  tMs  technology  is 
approximately  half  of  what  a  pure 
halocarbon  extinguisher  would  contain 
and  thus  there  is  a  built-in  margin  of 
safety  as  it  relates  to  cardiotoxicity. 

While  all  of  the  proposed  halocarbons 
have  no  ODP,  the  GWP  and  atmospheric 
lifetime  of  HFC-227ea  is  2050  and  31 
years;  of  HCF-125  is  3400  and  41  years; 
and  of  HCF-134a  is  1200  and  16  years. 

The  dry  chemical  powders  proposed 
by  the  manufacturer  include  ammonium 
polyphosphate,  monoammonium 
phosphate  (MAP),  potassium 
bicarbonate,  and  si^ium  bicarbonate. 
Sodium  bicarbonate  was  among  the 
original  dry  chemical  extinguishers, 
followed  by  potassiima  bioubonate  and 
monoammonium  phosphate  which  were 
developed  in  the  1960s.  Thus,  these  dry 
chemical  agents  have  been  in  use  for 
decades.  These  powders  have  been 
considered  generally  nontoxic,  although 
if  not  used  according  to  manufacturers 
directions  they  can  cause  temporary 
breathing  difficulty  during  and 
immediately  after  discharge.  Discharge 
in  large  quantities  may  decrease 
visibility.  These  powders  typically  have 
particle  sizes  of  less  than  10  microns  up 
to  75  microns,  with  most  being 
optimized  at  20  to  25  microns. 
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Ammonium  polyphosphate  has 
previously  bwn  used  as  a  fire  retardant 
additive  to  products  and  coatings,  and 
the  manufacturer  is  introducing  it  for 
use  as  a  streaming  agent. 

Monoammonium  phosphate, 
commonly  known  as  ABC  powder,  is  a 
general  purpose  agent  which  can  be 
used  for  class  A,  B  and  C  fires.  However, 
it  is  corrosive  on  hard  surfaces. 
Potassium  bicarbonate  (Purple  K)  and 
sodium  bicarbonate  cannot  be  used  on 
class  A  fires,  but  are  used  for  specific 
class  B  and  C  applications,  generally  in 
the  commercial  sector.  Ammonium 
polyphosphate  is  most  suitable  for 
military  uses,  because  it  is  not  corrosive. 

An  initial  assessment  of  inhalation 
toxicology  of  fine  particulates  indicates 
that  some  risk  is  posed  when  the 
particles  are  below  a  certain  size 
compared  to  the  mass  per  cubic  meter 
in  air.  Particle  sizes  less  than  10  to  15 
microns  and  a  mass  above  the  ACGIH 
nuisance  dust  levels  raise  concerns 
which  need  to  be  further  studied  should 
these  agents  be  used  in  a  total  flooding 
application.  However,  in  a  streaming 
application,  it  is  unlikely  that  the 
exposure  level  will  exceed  ACCIH  dust 
levels.' 

The  particle  size  distribution  for  these 
powders  was  analyzed  with  a 
Micromeretics  Sedigraph  using 
Sedisperse  A-11  as  the  settling  medium. 
Mesh  of  various  sizes  ranging  from  40 
mesh  (420  microns)  to  325  mesh  (45  . 
microns)  is  used  to  filter  the  powders 
into  a  pan,  thus  leaving  a  ‘pan  fraction' 
of  powder  particles  wUch  are  smaller 
than  45  miouns.  A  sample  of  the 
sediment  in  the  pan  is  mixed  in  the 
Sedisperse  medium,  which  is  a  heavy, 
high  viscosity  fluid.  An  X-ray  beam 
shines  throu^  the  sample  and  coimts 
the  particles  as  they  drift  down. 

Using  this  method.  50  to  75  per  cent 
of  the  monoammonium  phosphate  is 
smaller  than  45  microns.  Of  that  portion 
which  is  smaller  than  45  microns,  the 
median  particle  size  is  20  microns,  with 
19.5  per  cent  of  the  particles  being 
smaller  than  10  microns,  and  3.0  per 
cent  being  smaller  than  five  microns. 
Thus,  up  to  IS  per  cent  (.75x.l95)  of  the 
entire  MAP  product  is  smaller  than  10 
microns. 

Seventy-four  to  88  per  cent  of  the 
potassium  bicarbonate  is  smaller  than 
45  microns,  with  a  median  size  of  the 
pan  fraction  being  17.4  microns.  With 
28.4  per  cent  of  the  pan  fraction  being 
ten  microns  in  size,  then  up  to  25  per 
cent  (.284x88)  of  the  total  potassium 

>  Documeatatlon  of  the  Threshold  Limit  Values 
and  Biological  Exposure  Indices,  Fifth  Edition, 
1986.  American  Conference  of  Governmental 
Industrial  Hygiaoists  Inc..  Cincinnati,  Ohio. 


bicarbonate  product  is  under  ten 
microns.  11.3  per  cent  of  the  pan 
fraction  is  tmder  five  microns. 

Seventy-five  to  ninety  per  cent  of  the 
sodium  bicarbonate  is  retained  in  the 
pan,  and  therefore  is  smaller  than  45 
microns.  The  median  particle  size  of  the 
pan  fiaction  is  15.0  microns.  With  12.2 
per  cent  of  the  pan  fraction  being 
smaller  than  ten  microns,  then  11  per 
cent  of  the  total  product  is  smaller  than 
ten  microns.  One  per  cent  of  the  pan 
fraction  is  smaller  than  five  microns. 

The  memufacturer’s  data  indicate  that 
there  are  two  miictures  of  ammonium 
polyphosphate.  The  P40  mixture  has  a 
particle  size  distribution  with  50%  of 
the  particles  less  than  10  microns.  The 
intended  market  for  this  agent  is 
military  applications.  The  P30  mixture 
has  a  distribution  with  20%  of  particles 
less  than  10  microns  and  50%  less  than 
30  microns.  The  intended  market  for 
this  agent  is  for  use  in  domestic  and 
industrial  kitchens. 

E.  Sterilants 
1.  EtO/C02  Systems 

In  the  March  18. 1994  Final 
Rulemaking,  EPA  described  ethylene 
oxide/carbon  dioxide  (EtO)/CX!)2) 
substitutes  for  use  in  medical 
sterilization.  Recently,  the  Agency  has 
become  aware  of  more  information 
concerning  the  design  and  tise  of  EtO/ 
CO2  systems,  which  is  described  in  this 
Notice. 

EtO/C02  is  stored  in  tanks  as  a 
liquified  compressed  gas  mixture.  A 
tube  in  the  ta;^  draws  the  liquid 
mixture  from  the  bottom  for  use  as  a 
sterilant  By  Department  of 
Transportation  (DOT)  regulations,  the 
tank  can  be  filled  with  liquid  to  only  60 
per  cent  of  its  capacity.  The  remaining 
40  per  cent  capacity  above  the  liquid  is 
called  the  “headspace.” 

Liquified  compressed  gases  will 
vaporize  into  the  headspace  of  a  tank 
until  equilibrium  is  reached.  Each  gas  in 
a  mixture  vaporizes  at  its  own  spei^c 
rate.  In  EtO/C02  systems,  the  CO2 
vaporizes  much  more  readily  than  does 
the  EtO.  The  CO2  vaporizes  to  fill  the 
headspace,  and  virtually  all  the  EtO 
remains  in  the  liquid  mixture. 

The  starting  liquid/compressed  gas 
mixture  is  8.5  pei  cent  EtO  and  91.5  per 
cent  CO2.  When  a  tank  is  filled,  some 
C02  vaporizes  to  fill  the  headspace. 
Because  the  liquid  mixture  loses  some 
C02  to  form  this  vapor,  the  percentage 
of  EtO  in  the  mixture  is  now  greater 
than  8.5  per  cent.  As  liquid  leaves  the 
tank,  the  headspace  increases.  More  CO2 
continues  to  vaporize  into  the 
headspace  and  the  percentage  of  EtO  in 
the  remaining  liquid  mixture  continues 


to  increase.  This  results  in  a  liquid 
mixture  that  grows  increasingly  EtO- 
rich  until  the  liquid  is  hilly  depleted.  At 
a  certain  point  during  depletion,  the 
percentage  of  EtO  in  the  liquid  mixture 
increases  to  a  point  where  the  mixture 
may  become  flammable. 

Once  the  Uquid  mixture  is  fully 
depleted,  only  the  CXVrich  vapor  phase 
remains  in  the  tank.  If  the  depletion  is 
not  noted,  the  sterilizer  could  attempt  a 
sterilization  cycle  using  the  COi-rich 
vapor.  Under  these  conditions,  the 
vapor  will  not  sterilize  effectively. 

Two  methods  of  supply  control 
effectively  address  these  problems.  The 
first  uses  one-tank-per-cycle  “unit  dose” 
tanks.  The  second  uses  larger,  multiple- 
cycle  tanks  and  a  weight-sensing 
system. 

Unit  dose  tanks  hold  only  enough 
EtO/C02  for  a  single  sterili^tion  cycle. 
Unit  dose  tanks  are  available  for  several 
sizes  of  sterilizer  chambers.  After  a 
cycle,  the  depleted  tank  is  replaced  with 
a  firesh  one.  Using  all  of  the  gas  in  one 
discharge  avoids  the  risks  of 
flammability  and  ineffective 
sterilization  which  occur  in  multiple- 
cycle  tanks.  However,  replacing  the  tank 
after  each  cycle  is  inconvenient.  It  also 
increases  the  risk  of  accidental 
exposure. 

A  weight-sensing  system  uses  the  tank 
for  more  than  one  sterilization  cycle.  To 
be  safe,  such  a  system  must  sense  when 
a  tank  is  depleted,  before  either  the 
liquid  mixture  becomes  flammable  or 
when  only  ineffective  vapors  remain  in 
the  tank  headspace. 

For  many  gas  mixtures,  a  pressure 
gauge  can  indicate  the  amount  of  gas  in 
a  tank.  But  for  EtO/CX32  systems,  tank 
pressure  does  not  change  appreciably 
during  tank  depletion.  As  the  liquid  is 
depleted,  more  CX>2  fills  the  headspace 
and  keeps  the  pressure  almost  constant. 
But  as  a  tank  of  EtO/CX)2  is  depleted,  the 
weight  of  the  liquid  mixtine  decreases 
steadily. 

A  weight-sensing  system  monitors  the 
weight  of  a  tank  as  it  is  depleted.  Before 
the  increasingly  EtO-rich  liquid  in  the 
tank  becomes  flammable,  the  system 
switches  to  a  firesh  tank.  The  depleted 
tank  can  then  be  replaced. 

Such  systems  are  designed  with 
numerous  safety  features  to  prevent 
accidental  exposure.  One  drawback  is 
that,  when  depleted,  a  tank  still 
contains  a  portion  of  the  original  EtO/ 
CO2  charge.  If  more  EtO/CX)2  were 
removed,  the  liquid  mixture  would 
approach  the  point  of  flammability. 
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2.  New  Listing  Decisions 

a.  Acceptable 

(1)  IHCPC  Blend!  A 

[HCFC]  Blend  A  is  acceptable  as  a 
medical  sterilant  substitute  for  12/88 
CFC-12/EtO.  This  is  the  second  agent 
listed  under  SNAP  that  can  serve  as  a 
virtual  drop-in  replacement  for  12/88, 
enabling  users  to  transition  away  from 
CFC-12  without  replacing  their  existing 
equipment. 

Under  Title  III  of  the  Clean  Air  Act 
Amendments  of  1990,  the  Agency  is 
required  to  regulate  any  of  the  189 
hazardous  air  pollutants  (HAPs). 
Ethylene  oxide  is  a  HAP,  and  the  user 
is  alerted  to  follow  all  upcoming 
regulations  concerning  the  use  of 
ethylene  oxide,  whether  used  alone  or 
in  a  blend.  Manufacturers  and  users  are 
alerted  to  the  fact  that  the  Agency  has 
issued  a  Proposed  Rulemaking  which 
includes  EtO  iised  in  all  sterilizers 
except  hospital  systems  (59  FR  10591, 
March  7, 1994). 


This  agent  has  been  registered  under 
FIFRA. 

F.  Aerosols 

1.  New  Listing  Decisions 
A.  Acceptable  Substitutes 
(1)  Aerosol  Solvent 
a.  Trans-l,2-dichloroethyiene. — 
Trans-l^-dichloroethylene  is 
acceptable  as  a  solvent  substitute  for 
CFC-1 13  and  MCF  in  aerosols. 

IV.  Substitutes  Pending  Review 

The  Agency  describes  submissions  as 
pending  if  data  are  incomplete  or  for 
which  ^e  90-day  review  period  is 
underway  and  EPA  has  not  yet  reached 
a  hnal  decision.  For  submissions  that 
are  incomplete,  the  Agency  will  contact 
the  submitter  to  determine  a  schedule 
for  providing  the  missing  information  if 
the  Agency  needs  to  extend  the  90-day 
review  period.  EPA  will  use  its 
authority  under  section  114  of  the  Clean 
Air  Act  to  gather  this  information,  if 


necessary.  Any  delay  of  the  review 
period  does  not  affect  a  date  of 
publication.  This  notice  can  also  be 
retrieved  electronically  from  EPA’s 
Technology  Transfer  Network  (TTN), 
Clean  Air  Act  Amendment  Bulletin 
Board.  If  you  have  a  1200  or  2400  bps 
modem,  dial  (919)  541-5742.  If  you 
have  a  9600  bps  modem,  dial  (919)  541- 
1447.  For  assistance  in  accessing  this 
service,  call  (919)  541-5384. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  9, 1994. 

Mary  D.  Nichols, 

Assistant  Administrator. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A:  Summary  of  Acceptable 
and  Pending  Decisions 


Refrigerants.— Acceptable  Substitutes 


R-500  Centrifugal  Chillers  (Retro¬ 
fit). 

R-500  Centrifugal  Chillers  (New 
Equipment/NIKs). 

CFC-1 1,  CFC-12,  R-502  Indus¬ 
trial  Process  Refrigeration  (Ret¬ 
rofit). 


CFC-1 1,  CFC-12,  R-602,  Indus¬ 
trial  process  Refrigeration  (New 
Equipment/NIKs). 


CFC-1 3,  R-13B1,  R-603  Indus¬ 
trial  Process  Refrigeration  (Ret¬ 
rofit  and  New  Equipment/NIKs. 


CFC-12,  R-602  Ice  Skating 
Rinks  (Retrofit  and  New). 


C^G-12,  R-502  Cold  Storage 
Warehouses  (Retrofit). 


This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

This  substitute  is  subject  to  containnrent  and  recovery  regulations 
covering  HCFCs. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

EPA  strorrgly  recommends  the  containment  and  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

This  substitute  is  subject  to  containment  arxf  recovery  regulations 
covering  HCFCs. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

EPA  strongly  recommends  the  containment  arxJ  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  containment  and  redarr^tion  of  this 
substitute. 

EPA  stror)gty  recommends  the  containment  and  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  contairvnent  and  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  contamment  and  redantatton  of  this 
substitute. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

EPA  strongly  recommends  the  containment  arxl  reclamation  of  this 
substitute. 

EPA  strongly  recommerxls  the  containment  and  reclamation  of  this 
sitostitute. 

This  substitute  is  subject  to  contairwnent  and  recovery  regulations 
coveitog  HCFCs. 
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Refrigerants.— Acceptable  Substitutes— Continued 


End-use 


Substitute 


Decision 


R-407A 


Acceptable 


CFC-12.  R-502  Cold  Storage 
Warehouses  (New  Equipment/ 
NIKS). 


CFC-12.  R-500,  R-502  Refrig¬ 
erated  Transport  (Retrofit). 


CFC-12,  R-500  Refrigerated 

Transport  (New  Equipment/ 
NIKS). 


CFC-12,  R-602  Retail  Food  Re¬ 
frigeration  (Retrofit). 


CFC-12,  R-602  Retail  Food  Re¬ 
frigeration  (New  Equipment/ 
NIKS). 


CFC-12,  R-502  Commercial  Ice 
Machines  (Retrofit). 


CFC-12,  R-502  Commercial  Ice 
Machines  (New  Equipment/ 
NIKS). 


CFC-12  Vending  Machines  (Ret¬ 
rofit). 


CFC-12  Vending  Machines  (New 
Equipment/NIKs). 


CFC-12  Water  Coolers  (Retrofit) 


CFC-12  Household  Refrigerators 
(Retrofit). 


CFC-12.  R-502  Household 

Freezers  (Retrofit). 


R^07B . 

Acceptable  . 

R-406A  . 

Acceptable  . 

R-407A  . 

Acceptable  . 

R-407B . 

Acceptable  . 

HCFC  Blend  Gamma  .. 

Acceptable  . 

HCFC  Blend  Epsilon  ... 

Acceptable  . 

R-407A . 

Acceptable  . 

R-407B  . 

Acceptable  . 

R^06A . 

Acceptable  . 

R-407A . 

Acceptable  . 

R-407B  . 

Acceptable  . 

HCFC  Blend  Gamma  .. 

Acceptable  . 

HCFC  Blend  Epsilon  ... 

Acceptable  . 

R-407A  . 

Acceptable  . 

R-407B  . 

Acceptable  . 

R-406A . 

Acceptable  . 

R-407A . 

Acceptable  . 

R^07B . 

Acceptable  . 

HCFC  Blend  Gamma  .. 

Acceptable  . 

HCFC  Blend  Epsilon  ... 

Acceptable  . 

R-407A . 

Acceptable  . 

R-407B  . 

Acceptable  . 

R-404A . 

Acceptable  . 

R-406A . 

Acceptable  . 

R-507  . 

Acceptable  . 

HCFC  Blend  Gamma  .. 

Acceptable  . 

R-404A  . 

Acceptable  . 

R-507  . 

Acceptable  . 

R-406A  . 

Acceptable  . 

HCFC  Blend  Gamma  .. 

Acceptable  . 

R-406A . 

Acceptable  . 

HCFC  Blend  Gamma  .. 

Acceptable  . 

R-402A . 

Acceptable  . 

Comments 


EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

This  substitute  is  sut^ect  to  containment  and  recovery  regulations 
covering  HCFCs. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

This  substitute  is  sut^ect  to  containment  and  recovery  regulations 
covering  HCFCs. 

This  substitute  is  sul^ect  to  containment  and  recovery  regulations 
covering  HCFCs. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

This  substitute  is  sut^ect  to  containment  arKf  recovery  regulations 
covering  HCFCs. 

EPA  strongly  recommerKfs  the  containment  and  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

This  substitute  is  sut^ect  to  containment  and  recovery  regulations 
covering  HCFCs. 

This  substitute  is  sut^ect  to  containment  and  recovery  regulations 
covering  HCFCs. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

EPA  strongly  recommerxls  the  containment  and  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

EPA  strongly  recommertds  the  containment  and  reclamation  of  this 
substitute. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

EPA  strongly  recommerKis  the  containment  arxf  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 
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Refrjgerants.— Acceptable  SuBSirruTES— Continued 


End-use 

Substitute 

Decision 

R-402B _ _ 

Acceptable  . 

R-404A . . . 

Acceptable  . 

R-406A _ _ 

Acceptable  . 

R-507  . . 

Acceptable  . 

HCFC  Blend  Gamma  .. 

Acceptable  . 

CFC-12,  R-502  Household 

R-402A . . 

Acceptable  . 

Freezers  (New  Equipment/ 

NIKS). 

R-402B . . 

Acceptable  . 

R-404A . . . . 

Acceptable  . 

R-507  . . : 

Acceptable  . 

CFC-12,  R-600  Residential 

R-406A . 

Acceptable  . 

Oehumidifiers  (Retrofit). 

HCFC  Blend  Gamma  .. 

Acceptable  . 

CFC-12  NorvAutomobile  Motor 

HCFC-22 . 

Acceptable  . 

Vehicle  Air  Conditioners  (Retro¬ 
fit  and  New). 

CFC-13,  R-13B1,  arxf  R-603 

HFC-23  . 

Acceptable  . 

Very  Low  Temperature  Refrig¬ 
eration  (Retrofit  and  New 
&^uipment/NIKs. 

R-403B . 

Acceptable  . 

PFC  Blend  Alpha . 

Acceptable  . 

1 


Comments 


This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

This  substitute  is  subject  to  containmerrt  and  recovery  regulations 
covering  HCFCs. 

EPA  strongly  recommends  the  containment  and  reclamation  of  this 
substitute. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

This  substitute  is  subject  to  containment  and  recovery  regulations 
covering  HCFCs. 

This  substitute  is  sut^ect  to  containment  and  recovery  regulations 
covering  HCFCs. 

EPA  strong  recommends  the  containment  arxf  reclamation  of  this 
substitute. 

EPA  strongly  recommends  the  containment  and  reclamation  of  tWs 
substitute. 

This  substitute  is  subject  to  containment  arxf  recovery  regulations 
covering  HCFCs. 

This  substitute  is  subject  to  containment  arxf  recovery  regulations 
covering  HCFCs. 

HCFC-22  may  damage  automobile  air  corxfitioning  systems,  which 
is  why  it  is  only  acceptable  for  norvautomotive  use.  This  sub¬ 
stitute  is  subject  to  containment  and  recovery  regulations  cover- 

I  ing  HCFCs. 

I  EPA  strongly  recommends  the  containment  and  reclamation  of  this 

I  substitute. 


EPA  strongly  recommends  the  contairvnent  arxf  reclamation  of  this 
substitute. 

EPA  strongly  recommerxfs  the  containment  and  reclamation  of  this 
substitute. 


Refrigerants.— Pending  Decisions 


AppiicaliQn 

Substilule 

Comments 

CFC-12  Motor  Vehicle  Air  Corxfitioning  _ _ 

HCFC  RiRnd  ftelta  . . 

EPA  has  requested  addtional  data. 

EPA  has  not  yet  evaluated  Class  II 
stitutes. 

EPA  has  not  yet  evaluated  Class  II 

HmU  . " . 

HFC-i:U#i  . . . 

HFC-152a . . 

HFC-32 . 

stitutes. 

EPA  has  not  yet  evaluated  Class  II 

R-407A/R-407B  . 

stitutes. 

EPA  has  not  yet  evaluated  Class  11 

HCFC-22  Conventional  (Household)  Air  Corxji- 

HFO-125/HFC-134a/HFC-32  . 

stitutes. 

EPA  has  not  yet  evaluated  Class  II 

tioning. 

stitutes. 

sub- 

sub- 

sub- 

sub- 

sub- 


FoAM  Sector.— Acceptable  Substitutes 


Erxf-use 

Substitute 

Decision 

Comments 

CFC-11  Rigid  Polyurethane  and 
Potyisocyanurate  Laminated 
Boardstock. 

Electroset  Techrx)logy . 

Acceptable  . 

Proprietary  techrx>logy. 

CFC-11  Polyurethane,  Rigid  Ap¬ 
pliance. 

Electroset  Technology  . 

Acceptable  . 

Proprietary  techrx>iogy. 

CFC-1 1  Polyurethane,  Rigid 
Ckxnmercial. 

Electroset  Technology  . 

Acceptable  . 

Proprietary  technology. 

CFC-1 1  Polyurethane,  Rigid 
Slabstock  and  Other. 

Electroset  Techrx>logy  . 

Acceptable  . 

Proprietary  technology. 

CFC-12  Polystyrerre,  Extruded 
Boardskxir  and  Billet 

HFC-143a . 

Acceptable  . 

HFC-I43a  has  the  highest  GWP  of  those  substitutes  acceptable 
(or  this  erxFuse. 

Electroset  TechrK)logy  . 

Acceptable  . 

Proprietary  tech(X)logy. 

CFO-11  CFC-1 13  Phenolic,  In¬ 
sulation  Board. 

Electroset  Technology . 

Acceptable  . 

Proprietary  technology. 
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Foam  Sector.— Acceptable  Substitutes— Continued 


End-use 

Substitute 

Decision 

Comments 

CFC-1 1  Polyurethane,  Flexible  ... 

Electroset  Technology  . 

Acceptable  . 

Proprietary  technology. 

Saturated  Light  Hydro- 

Acceptable  . 

Flammability  may  be  an  issue  for  the  manufacture  and  transport  of 

carbons  C3-C6. 

products.  Hydrocarbons  are  VOCs  and  are  sut^ect  to  control 
under  Title  1  of  the  Clean  Air  Act. 

CFC-1 1  Polyurethane,  Integral 

Electroset  Technology  . 

Acceptable  . 

Proprietary  technology. 

Skin. 

CFC-1 2  Polystyrene,  Extruded 

Saturated  Light  Hydro- 

Acceptable  . 

Flammability  may  be  an  issue  for  the  manufacture  and  transport  of 

Sheet. 

carbons  C3-C6. 

products.  Hydrocarbons  are  VOCs  and  are  subject  to  control 
under  Title  1  of  the  Clean  Air  Act. 

Electroset  Technology  . 

Acceptable  . 

Proprietary  technology. 

CFC-1 2.  CFC-1 1 4.  CFC-1 1 

Methylene  Chloride  ..... 

Acceptable  . 

Revised  OSHA  PELS  have  been  proposed  at  25  ppm  (TWA)  for 

Polyolefin. 

methylene  chloride  (11/7/91).  Sut^ect  to  meeting  ail  future  ambi¬ 
ent  air  controls  for  hazardous  air  pollutants  under  Title  III  section 
112,  of  the  1990  CAA  Amendments.  RCRA  standards  must  be 

met 

H  FC-1 52a/Saturated 

Acceptable  . 

Flammability  may  be  an  issue  for  the  manufacture  and  transport  of 

Light  Hydrocarbons. 

products.  Major  sources  of  VCX^  emissions  are  subject  to  the 
New  Source  Review  (NSR)  program. 

Chemical  Blend  A . 

Acceptable  . 

Proprietary  blend. 

Electroset  Technology  . 

Acceptable  . 

Proprietary  technology. 

Solvents.— Acceptable  Substitutes 

End-use 

Substitute 

Decision 

''  Comments 

Metals  Clearring  With  CFC-1 13. 

Trans-1,2- 

Acceptable. 

MCF. 

dichloroethylene. 
Volatile  Meth^ 

Acceptable  . 

Octamethylcyclotetrasiloxanes  and  decamethylcyclopentasiloxanes 

Siloxanes. 

are  acceptable  alternatives.  Evaluation  of  other  VMS’s  is  ongo¬ 
ing. 

Electronics  Cleaning  With  CFC- 

Trans-1 ,2- 

Acceptable. 

113,  MCF. 

dichloroethylene. 
Volatile  Methyl 

Acceptable  . 

Octanrethyl  cyclotetras  iloxanes  and  decamethy  Icyclopentas 

Siloxanes. 

iloxanes  are  acceptable  alternatives.  Evaluation  of  other  VMS’s 
is  ongoing. 

Precision  Cleaning  With  CFC- 

Trans-1 .2- 

Acceptable. 

113,  MCF. 

dichloroethylene. 
HCFC-l^a . 

Acceptable  . 

New  toxicity  data  has  led  to  an  upward  revision  of  the  company  set 
workplace  exposure  limit  (AEL)  of  30  ppm.  The  Agency  believes 

that  under  normal  conditions  of  use,  this  limit  is  acceptable. 

Volatile  Methyl 

Acceptable  . 

Octamethylcyclotetrasiloxanes  and  decamethylcyclopentasiloxanes 

Siloxanes. 

are  acceptable  alternatives.  Evaluation  of  other  VMS’s  is  ongo¬ 
ing. 

FOAMS.— Pending  Substitutes 

End-use  j 

Substitute 

Comments 

CFC-1 1,  CFC-1 13  Rigid 
Applicance  Foams. 
Pol^ethane,  Rigid  . 

Polyurethane, 

_ i 

Vacuum  panels  . 

HFC-356  . 

Agency  has  not  completed  review  of  data. 

Insufficient  data.  Also  need  information  on 
proposed  end-use(s). 

Solvent  Cleaning.— Pending  Substitutes 


End-use 

Substitute 

Comments 

Precision  Cleanmg  w/CFR-1 13,  MCF . 

Chlorobromomethane . 

Agency  has  not  completed  review  of  data. 

Fire  Suppression  and  Explosion  Protection.— Acceptable  Substitutes:  Streaming  Agents 


Application 

Substitute 

Decision 

Comments 

Halon  121 1  Streaming  Agents . 

HCFC-124 . 

Acceptable  . 

This  agent  is  banned  in  residential  applications  per  section  610(d) 
of  the  CAAA. 

(HCFC  Blend]  C  . 

Acceptable  . 

This  agent  is  banned  in  residential  eipplications  per  section  610(d) 
of  the  CAAA. 
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Fire  Suppression  and  Explosion  Protection.— Acceptable  Substitutes:  Streaming  Agents— Continued 


Application 

Substitute 

Decision 

Comments 

[HCFC  Blend]  D  . 

Acceptable  . 

The  intended  market  for  this  agent  is  Large,  outdoor  applications. 
This  agent  is  banned  in  residential  applications  per  section 
610(d)  of  the  CAAA. 

Gelled  Halocarbon/Dry 
Chemical  Suspen¬ 
sion. 

Acceptable  . 

This  agent  was  formerly  indentified  as  Powdered  Aerosol  B. 

Fire  Suppression  and  Explosion  Protection.— Pending  Substitutes 


End-use 

Substitute 

Comments 

Halon  1211  Streaming  agents . 

HFC-227ea . 

Complete  SNAP  submission  and  personal 
monitoring  data  required. 

End-use 

Substitute 

Comments 

Halon  1301  . 

Total  flooding  agents . 

[HFC  Blend)  A . 

[Inert  Gas  Blend]  B  . . . 

[Inert  Gas  Blend]  C  . 

[Powdered  Aerosol]  A . 

[Water  Mist  System]  A  . 

[Water  Mist  System]  B . 

Agency  analysis  of  this  agent  is  not  yet  com¬ 
plete. 

Pending  receipt  of  medical  assessment  by 
peer  review  parrel. 

Pending  receipt  of  medical  assessment  by 
peer  review  panel. 

For  use  in  occupied  areas,  pending  medical 
assessment  by  peer  review  panel. 

Pending  receipt  of  medical  assessment  by 
peer  review  parrel. 

Pending  receipt  of  medical  assessment  by 
peer  review  panel. 

Sterilants.— Acceptable 


End-use 

Substitute 

Decision 

Corrditkxrs 

Commerrts 

12/88  Blend  of  EtO/CFC-12 
Sterilant. 

[HCFC  Blend]  A . 

Acceptable . 

This  agent  has  received  FIFRA  registra¬ 
tion. 

Steriunts.— Pending 


End-use 

Substitute 

Corrrments 

12/88  Blend  of  EtO/CFC-12 . 

HFO-125 . . . 

Pending  FIFRA  registration  and  completion  of 
AgerKy  review. 

Pendirrg  FIFRA  registration  and  receipt  of 
corrrplete  SNAP  siirmission. 

^tAfilant . 

HFC-227ea . 

Aerosols.— Acceptable  Substitutes 


End-use 

Substitute 

Comments 

CF011.  CFG-113.  MCF,  HCFC-141b  as  aer¬ 
osol  scents. 

Trans-1 ,2-dichloroethylene. 

Aerosols.— Pending 


End-use 

Substitute 

Comments 

CFC-11.  CFC-113.  MCF,  HCFC-141b  as  aer¬ 
osol  scents. 

CFC-12  as  aerosol  propellant . 

Monochlorotoluene/benzotrifluorides  . 

HFC-4310mee . 

Agency  has  not  completed  review.  Data  sub¬ 
mission  pending. 

Agerrcy  has  not  completed  review  of  this  data. 
Premarrufacture  Notice  review  under  the 
Toxic  Substances  Corrtrol  Act  not  yet  corrv 
pleted. 

Agency  has  not  completed  review.  Data  sub- 
rrrission  pending. 

FDA  approval  still  required  in  metered  dose 
inhalers. 

Perfluorocarbons  (C6F14)  arrd 

Perfluoropolyethers. 

HFC-227  . 
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Adhesives,  Coatinkss  and  Inks.— Pending  Substitutes 


End-use 

Substitute* 

Comments 

Metals  cleaning  wICFC-ll 3,  MCF _  _ _ 

Monod^loio-toluene/benzo-tnfluorides  . . . 

Agency  has  not  completed  review  of  data. 
Evaluation  of  exposure  and  toxicity  data  still 
ongoing. 

(FR  Doc  94-20802  Filed  8-25-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  58  and  92 

[Docket  No.  R-64-1735;  FR-371 6-4-01] 

RIN  2501-AB77 

HOME  Investment  Partnerships 
Program 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
existing  interim  rule  for  the  HOME 
Investment  Partnerships  Program  by 
making  it  conform  with  program 
changes  enacted  in  the  Multifamily 
Housing  Property  Disposition  Reform 
Act  of  1994  and  by  making  a  number  of 
additional  clarifying  changes. 

OATES:  Effective  date:  September  26, 
1994,  except  amendments  to  part  92 
effective  October  26, 1994  through  June 
30. 1995. 

Comments  due  date:  Comments  on 
this  interim  rule  must  be  submitted  on 
or  before  October  25, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Rules  Docket 
Clerk.  Office  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
S.W.,  Washington,  D.C  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FAXED  comments  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Kolesar,  Director.  Program  Policy 
Division,  Office  of  Affordable  Housing 
Prc^rams,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410,  telephone 
(202)  708-2470,  TDD  (202)  708-2565. 
(These  are  not  toll-bee  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection . 
requirements  for  the  HOME  Investment 
Partnerships  Program  have  been 
approved  by  the  Office  of  Management 
and  Budget,  under  section  3504(h)  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520),  and  assigned 
OMB  control  number  2501-0013.  This 
interim  rule  does  not  contain  additional 
information  collection  requirements. 

II.  Background 

The  HOME  Investment  Partnerships 
Program  (HOME)  was  enacted  under 


title  II  (42  U.S.C  12701-12839)  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (NAHA)  (Pub.  L.  101-625, 
approved  November  28, 1990). 
Implementing  regulations  for  the  HOME 
Promm  are  at  24  CFR  part  92. 

The  Housing  and  Community 
Development  Act  of  1992  (HCDA  1992) 
(Pub.  L  102-550,  approved  October  28. 
1992)  included  a  substantial  niunber  of 
amendments  to  the  HOME  program. 
These  amendments  were  implemented 
in  rules  published  on  December  22, 

1992  (57  FR  60960),  June  23, 1993  (58 
FR  34130),  and  April  19, 1994  (59  FR 
18626). 

The  Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994 
(M^DRA)  (Pub.  L  102-233,  approved 
April  11. 1994)  included  an  additional 
number  of  amendments  to  the  HOME 
Program.  The  following  discussion, 
arranged  according  to  the  sequence  of 
the  MHPDRA  sections,  summarizes  the 
changes  made  to  the  HOME  program 
regulation  in  this  interim  rule. 

Section  201  of  MHPDRA  amends 
section  104(2)  of  NAHA  to  allow 
governors  to  designate  State  agencies  or 
instrumentalities  of  the  State  (e.g., 
housing  finance  agencies  or  housing 
authorities)  to  administer  HOME 
Program  funds.  Prior  to  this  change,  a 
subrecipient  agreement  was  required 
between  the  State  and  its 
instrumentality  to  administer  the  HOME 
funds.  This  amendment  provides  greater 
flexibility  to  designate  such  an 
organization  to  run  the  program  and  the 
definition  of  State  in  §  92.2  is  amended 
accordingly. 

Section  202  of  MHPDRA  amends 
section  214(1)  of  NAHA  which  required 
that  at  least  90  percent  of  the  HO^^ 
funds  invested  in  rental  housing  be  for 
units  occupied  by  families  below  60 
percent  of  median  income.  This 
amendment  changes  the  requirement  to 
say  that  at  least  90  percent  of  the  units 
assisted,  and  in  the  case  of  tenant-based 
rental  assistance,  the  families  assisted 
be  below  60  percent  of  median  income. 
This  amendment,  as  implemented 
through  §  92.216,  will  simplify  the 
targeting  requirement  since  it  is  easier  to 
count  units  than  funds  invested. 

Section  203  of  MHPDRA  amends 
section  215(b)  of  NAHA  in  two  ways. 
The  first  change  is  the  elimination  of  the 
“first-time”  designation  for  homebuyers. 
The  HCDA  1992  amendment  broadened 
the  eligibility  of  “first-time” 
homebuyers  to  include  almost  all  low- 
income  homebuyers.  By  eliminating  the 
designation,  participating  jurisdictions 
will  not  have  to  document  the  statutory 
category  under  which  income-eligible 
homebuyers  qualify.  The  change  will 
also  conform  the  HOME  Program  to  the 


CDBG  Program,  which  does  not  restrict 
homebuyer  assistance  to  flrst-time 
homebuyers. 

The  second  change  would  permit 
participating  jurisdictions  to  use  funds 
recaptured  from  the  sale  of  homebuyer 
units  for  any  eligible  HOME  cost.  The 
provision  formerly  limited  the  use  of  the 
recaptured  funds  to  assistance  for 
additional  flrst-time  homebuyers.  This 
change  will  effect  the  use  of  current  and 
future  recaptured  funds.  Conforming 
changes  have  been  made  to  §§  92.2, 
92.61(b)(4),  92.150(bM4),  92.205(a)(1). 
92.206(b),  92.214(a)(7),  92.254(a),  and 
92.354  to  implement  the  new 
homebuyer  requirements. 

Section  204  of  MHPDRA  amends 
section  220(a)  of  NAHA  to  effect  a  flat 
25  percent  match  on  all  funds  drawn 
down  for  HOME  projects  or  tenant- 
based  rental  assistance.  This  provision 
eliminates  the  30  percent  match  of 
funds  drawn  down  for  new 
construction.  This  new,  lower  match 
rate  will  be  applied  to  all  Fiscal  Year 
1993  funds  currently  expended  or  future 
year  funds  drawn  down  for  eligible 
HOME  activities,  and  §  92.218  has  been 
changed  accordingly. 

The  new  environmental  provisions 
make  three  amendments  to  section  288 
of  NAHA  which  are  implemented  for 
the  HOME  Program  by  §  92.352,  for 
Subpart  M — HOME  Funds  for  Indian 
Tribes  at  §  92.633,  and  also  by  revisions 
to  HUD  regulations  in  24  CFR  part  58, 
which  govern  the  assumption  of 
environmental  responsibilities  by 
recipients  under  the  HOME  program 
and  other  programs  with  similar 
statutory  authority  for  recipient 
environmental  reviews.  The  first 
amendment  provides  for  assumption  of 
HUD’s  environmental  review 
responsibilities  by  all  jurisdictions 
receiving  assistance  under  the  HOME 
Program,  not  just  participating 
jurisdictions,  as  well  as  Indian  tribes 
and  insular  areas. 

The  second  amendment  to  Section 
288  makes  HOME  environmental  review 
procedures  consistent  with  the 
procedures  under  the  Community 
Development  Block  Grant  and 
McKinney  Act  homeless  assistance 
programs  with  regard  to  States’ 
responsibilities.  Where  a  State  makes 
funds  available  to  a  unit  of  general  local 
government,  the  State  would  perform 
the  release  of  funds  function  otherwise 
performed  by  HUD.  and  local 
governments  would  assume  the 
responsibility  for  performing 
environmental  reviews.  To  the  extent 
that  the  State  would  be  using  the  HOME 
funds  directly,  HUD  would  approve  the 
request  for  release  of  funds. 
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Third,  a  new  paragraph,  §  58.77Cdi,  is 
added  to  part  58,  which  adds  the  new 
statutory  provisions  for  monitoring, 
training,  and  termination  or  suspension 
of  assumption  of  review  responsibilities. 

The  amendments  to  24  CFR  part  58  in 
this  interim  rule  contain  changes  ’ 
consistent  with  the  above  changes  in 
part  92.  In  addition,  Section  305  of 
MHPDRA  amends  Section  1011  of  the 
HCDA  1992  to  provide  that  for  purposes 
of  envirofunental  review, 
decisionmaking  and  action,  certain 
grants  for  lead-based  paint  hazard 
reduction  and  abatement  shall  be 
treated  as  assistance  under  the  HOME 
Investment  Partnership  Act  and  shall  be 
subject  to  HUD’s  regulations 
implementing  section  288  of  that  Act.  In 
other  words,  recipients  of  these  lead- 
based  paint  grants  will  as.sume 
envircHimental  responsibilities  to  the 
same  extent  as  recipients  under  the 
HOME  program  and  will  be  subject  to 
24  CFR  part  58.  The  grants  covered  by 
this  provision  are  fead-based  paint 
hazard  reduction  grants  under  section 
1011,  as  well  as  grants  to  States  and 
units  of  general  local  government  for 
abatement  of  lead-based  paint  and  lead 
dust  hazards  pursuant  to  title  II  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1992  (approved  Octoter  28. 1991, 
Pub.  L.  lOZ-l,-®!,  (92  App.  Act). 
Accordingly,  §  58.1(c>  is  amended  to 
reflect  the  applicability  of  part  58  to 
these  lead-based  paint  grants. 

Section  208  of  MHPKIA  creates  a 
new  section  290  of  NAHA  which 
permits  the  Secretary  to  waive  certain 
statutory  provisions  for  PJs  that  are  in 
federally-declared  disaster  areas  under 
title  IV  of  the- Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act 
and  that  will  be  using  HOME  funds  to 
address  damage.  However,  the  Secretary 
may  not  waive  requirements  related  to 
public  notice  of  funding  availability, 
nondiscrimination,  fair  housing,  labor 
standards,  environraental  stan^dsand 
low-income  housing  affordability.  With 
regard  to  low-iaconie  housing 
affordability,  projects  must  meet  the 
occupancy  rent  and  periods  of 
affordabilTty  provisions  outlined  in 
§§92.252  and  92.254.  ft  is  the 
Department's  intent  to  provide  waivers 
on  other  HOME  requirements  based  on 
the  cifCTOBStancBS  of  a.  particular 
disaster,  tailocing  the  waivers  to  the 
needs  of  the  partkipetiim  jurisdiction. 

The  Depeitmest  is  making  a  techmcal 
correction  to  &9a.211(a)i2)  to  reflect  the 
1992  amendments  to  the  Section 
6(c)(4)iA>  of  the  Housing  Act  of  1937. 
Selection  policies  and  criteria  for  a 
tenant-bas^  rental  assistance  program 


funded  by  HOME  are  con^dered 
reasonably  related  to  the  Federal 
preference  rules  if,  at  least,  50%  of  the 
families  would  meet  the  Federal 
preferences.  The  change  reduces  the 
proportion  of  families  required  to  meet 
the  Federal  preferences  from  70%  to 
50%. 

The  Department  is  amending 
§  92.254(a)  to  include  the  requirement 
that  homeownership  under  a  lease- 
purchase  agreement,  in  conjunction 
with  a  homebuyer  program,  must  occur 
within  36  months.  This  addition  serves 
to  integrate  policy  guidance  enunciated 
previously  to  the  field  into  the  rule.  The 
Department  believes  that  36  months 
should  be  ample  time  for  a  homebuyer 
to  resolve  any  outstanding  credit 
problems,  to  complete  homeowner 
education  courses,  or  build  up  sxifficient 
equity  for  homeownership  (especially 
since  HOME  funds  can  be  used  for 
dovro-payment  assistance).  Lease- 
purchase  arrangements  in  connection 
with  homebu3rer  programs  are  not 
subject  to  the  same  occupancy  and 
rental  restrictions  as  are  HOME  rental 
projects  and,  therefore,  the  Department 
is  concerned  that  any  longer  lease 
period  would  be  contrary  to  the 
statutory  requirements  governing  IK)ME 
rental  projerts.  The  Department  would 
appreciate  any  comment  regarding  this 
regulatory  amendment,  whether  the  36 
month  period  is  too  long  or  not  long 
enough  or  whether  the  time  period 
should  be  determined  by  the  PJ. 

The  HC^4E  Program  r^ulations 
published  April  19, 1994  made  a  change 
to  §  92.252(aH2)  designed  to  prevent 
“Low  HOME  Rents,”  as  calculated,  to  be 
higher  than  “High  IRDME  Rents”  as  a 
result  of  fair  market  rents  in  some 
regions.  The  change  was  made  to  correct 
this  problem  by  indicating  that  if  the 
low  HCMidE  rents  were  hi^er  than  the 
high  HCME  rents  that  the  figure  for  the 
lower  rent  would  be  used  for  all  HC^dE 
units.  That  change,  however,  has  been 
interpreted  as  limiting  the  m^od  for 
calculation  of  low  HC5mE  rents,  which 
was  not  intended.  Revisions  have  been 
made  to  §  92.252(aK2)(iii)  to  clarify  this 
point. 

This  interim  rule  also  makes 
clarifying  changes  to  three  cross-cutting 
program  provisions  in  the  HOME  rule. 
First,  dlts  interim  rule  amends  §92.257, 
“ReHgioas  organizations,”  to  rranove  a 
reference  relating  to  control  of  wholly 
secular  entities  established  by 
“primarily  religious  organizations”  to 
rehabilitate  or  construct  housing  which 
will  therefore  not  be  owned  by  such 
primarily  religious  organizations.  The 
Department  recognizes  the  important 
role  served  by  religious  groups  in 
providing  lower  income  housing.  This 


change  conforms  the  rule  to  the  same 
principles  and  tests  applied  in  the 
Community  Devefopment  Block  Grant 
regulatioiw  at  §  S70.200(j)  and  in  the 
section  202  program  for  elderly  housing 
assistance,  "rhis  clarification  is  intended 
to  indicate  the  availafaility  of  no  lesser 
role  in  the  HOME  program  for  entities 
established  by  a  “primarily  religious 
organization.”  a  term  equivalent  to  what 
the  United  States  Supreme  Court 
describes  as  a  “pervasively  sectarian 
institution.”  one  in  which  “religion  is 
so  pervasive  that  a  substantial  portion  of 
its  functions  are  subsumed  in  the 
religious  mission.”  Huntv.  McNair,  413 
U.S.  734,743(1973). 

Second,  this  rntenra  rule  revises 
§  92.353(e)  to  set  out  the  requirement 
that  HOME  participating  jurisdrctions 
must  comply  with  the  requirements  of 
a  Residential  Antidisplacement  and 
Relocation  Assistance  Plan  (Plan).  The 
change  reflects  a  statutory  amendment 
to  the  Comprehensive  Housing 
Affordability  Strategy  made  by  Section 
220(b)  of  the  Housing  and  Community 
Development  Act  of  1992.  A 
participating  jurisdiction  with  a 
Community  Envelopment  Block  Grant 
(CDBG)  must  ftdiow  a  Plan  identical  to 
its  CDBG  I^an.  A  participating 
jurisdiction  that  is  not  a  CDBG  grantee 
must  follow  a  Plan  that  meets  the 
requirements  of  the  applicable  CDBG 
regulation  (24  CFR  570.606(c)  for  a  local 
jurisdiction  and  §  570.488(c)  for  States). 
A  certification  requirement  related  to 
this  provision  is  edsp  added  to 
§  92.10(cK4).  On  July  1. 1994,  HUD 
published  a  proposed  rule  at  24  CFR 
part  43  (59  FR  34300)  describing 
proposed  changes  to  Plan  requirements. 
The  deadline  for  public  comments,  was 
August  1, 1994. 

Finally,  this  interim  rule  also  amends 
§  92.354(a)(2),  regarding  Davis-Bacon 
Act  applicability.  The  change  is 
intend^  to  make  clear  that  construction 
contracts  covering  12  or  more  units, 
disregarding  the  number  of  projects 
involved,  are  subject  to  Davis-Bacon 
requirements.  Also,  dividing  a  single 
project  into  multiple  construction 
contracts  for  purposes  of  avoiding 
Davis-Bacon  requirements  is  not 
permitted. 

III.  Findings  and  Certifications 
JustifrcatioR  for  Interim  Rulemaking 

The  Department  has  determined  that 
this  interim  rute  should  be  adopted 
without  the  delay  occasioned  by 
requiring  prior  notice  and  comment. 
This  interim  rule  simply  constitutes  the 
implementation  of  statutory  language 
with  the  eicercise  of  little  or  no 
discretion  on  the  part  of  the  Department 
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and  makes  a  number  of  clarifying 
changes  to  existing  provisons.  As  such, 
prior  notice  and  comment  are 
unnecessary  under  24  CFR  Part  10.  This 
rule  is  being  published  as  an  interim 
rule  and  not  as  a  final  rule  because  the 
HOME  program  regulation  at  24  CFR 
part  92  has  not  yet  been  issued  as  a  final 
rule. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 

Regulatory  Planning  and  Review 

This  interim  rule  has  been  reviewed 
and  approved  in  accordance  with 
Executive  Order  12866,  issued  by  the 
President  on  September  30, 1993  (58  FR 
51735,  October  4, 1993).  Any  changes  to 
the  interim  rule  resulting  firom  this 
review  are  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 

Impact  on  Small  Entities 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
undersigned  hereby  certifies  that  this 
interim  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because 
jurisdictions  that  are  statutorily  eligible 
to  receive  formula  allocations  are 
relatively  larger  cities,  counties  or 
States. 

Regulatory  Agenda 

This  interim  rule  was  not  listed  in  the 
Department’s  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1994 
(59  FR  20424)  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

Federalism  Impact 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  that  this  interim  rule 
does  not  have  federalism  implications 
concerning  the  division  of  local.  State, 
and  federal  responsibilities.  While  the 
HOME  Program  interim  rule  amended 
by  this  interim  rule  was  determined  to 
be  a  rule  with  federalism  implications 
and  the  Department  submitted  a 
Federalism  Assessment  concerning  the 
interim  rule  to  OMB,  this  amending  rule 


only  makes  limited  adjustments  to  the 
interim  rule  and  does  not  significantly 
affect  any  of  the  factors  considered  in 
the  Federalism  Assessment  for  the 
interim  rule. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  interim  rule  would 
not  have  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being.  Assistance  provided  under 
this  interim  rule  can  be  expected  to 
support  family  values,  by  helping 
families  achieve  security  and 
independence;  by  enabling  them  to  live 
in  decent,  safe,  and  sanitary  housing; 
and  by  giving  them  the  means  to  live 
independently  in  mainstream  American 
society.  This  interim  rule  would  not, 
however,  affect  the  institution  of  the 
family,  which  is  requisite  to  coverage  by 
the  Oirder.  Even  if  this  interim  rule  had 
the  necessary  family  impact,  it  would 
not  be  subject  to  further  review  under 
the  Order,  since  the  provision  of 
assistance  under  this  interim  rule  is 
required  by  statute,  and  is  not  subject  to 
agency  discretion. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  HOME 
Program  is  14.239. 

List  of  Subjects 
24  CFR  Part  58 

Environmental  protection. 

Community  development  block  grants. 
Environmental  impact  statements.  Grant 
programs — housing  and  commxmity 
development.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  92 

Administrative  practice  and 
procedure.  Grant  programs — housing 
and  community  development.  Grant 
programs — Indians,  Indians,  Low  and 
moderate  income  housing. 

Manufactured  homes.  Rent  subsidies. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department  amends 
parts  58  and  92  of  title  24  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  56— ENVIRONMENTAL  REVIEW 
PROCEDURES  FOR  RECIPIENTS 
ASSUMING  HUD  RESPONSIBILITIES 

1.  The  authority  citation  for  part  58  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  1437o(i)(l)  and  (2), 
3535(d),  4332, 4852,  5304(g),  11402,  and 
12838. 

2.  Section  58.1  is  amended  by: 

a.  Revising  the  second  sentence  in  the 
introductory  text  of  paragraph  (c); 


b.  Removing  the  word  “and”  at  the 
end  of  paragraph  (c)(3); 

c.  Removing  the  period  at  the  end  of 
paragraph  (c)(4)  and  adding  “;  and”  ; 
and 

d.  Adding  a  new  paragraph  (c)(5),  to 
read  as  follows: 

§  58.1  Purpose,  scope  and  applicability. 
***** 

(c)  Applicability.  *  *  *  Programs  and 
activities  subject  to  this  part  include: 

***** 

(5)  Grants  to  States  and  units  of 
general  local  government  for  abatement 
of  lead-based  paint  and  lead  dust 
hazards  pursuant  to  title  II  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1992,  and  grants  for  lead-based 
paint  hazard  reduction  under  Section 
1011  of  the  Housing  and  Community 
Development  Act  of  1992,  in  accordance 
with  section  lOll(o)  (42  U.S.C.  4852(o)). 

3.  In  §  58.2,  paragraph  (a)(4)  is  revised 
to  read  as  follows: 

§  58.2  Terms,  abbreviations  and 
definitions. 

(a)*  *  * 

(4)  Recipient  means: 

(i)  A  State  that  does  not  distribute 
HUD  assistance  under  the  program  to  a 
unit  of  general  local  government; 

(ii)  Guam,  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  American 
Samoa,  the  Trust  Territory  of  the  Pacific 
Islands; 

(iii)  A  unit  of  general  local 
government;  or 

(iv)  An  Indian  tribe. 

***** 

4.  In  §  58.4,  the  second  sentence  of 
paragraph  (c)(1)  is  revised  to  read  as 
follows: 

§  58.4  HUD  legal  authority. 
***** 

(c) *  *  * 

(1)  *  *  *  The  State  must  submit  the 
certification  and  RROF  to  HUD. 

***** 

5.  In  §  58.77,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  58.77  Effect  of  approval  of  certification. 
***** 

(d)  Responsibility  for  monitoring  and 
training.  (1)  At  least  once  every  three 
years,  HUD  intends  to  conduct  in-depth 
monitoring  of  the  environmental 
activities  performed  by  recipients  that 
have  assumed  responsibilities  for 
environmental  review,  decisionmaking, 
and  action  imder  this  part.  Limited 
monitoring  of  these  environmental 
activities  will  be  conducted 'during  each 
program  monitoring  site  visit.  If  throng’* 
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limited  or  in-depdi  monttoniig  of  these 
environmental  activities  or  by  other 
means>  HUD  becomes  awrare  of  any 
environmental  deficiencies^  HUD  may 
take  one  or  more  of  the  following 
actions: 

(1)  In  the  case  of  pcoblems  found 
during  limited  monitoring.  HUD  may 
schedule  in-depth  monitoring  at  an 
earlier  date  or  may  schedule  in-depth 
monitoirmg  more  foequentiy; 

(n)  HUD  may  require  attendance  by 
recipient  staff  at  HUD  sponsored  or 
approved  training,  which  will  be 
provided  pnriodically  at  various 
locations  around  the  country, 

(iii)  HUD  may  refuse  to  accept  the 
certifications  of  environmental 
comphonee  on  subsequrat  grants; 

(iv)  HUD  may  suspend  or  terminate 
the  recipient’s  assumfrtion  of  the 
environmental  revfow  responsibility; 

(v)  HUD  may  initiate  sanctions, 
corrective  actions  or  other  remedies 
provided  in  program  regulations  or 
agreements  or  contracts  with  the 
recipient. 

(2)  HUD’s  responsibilities  and  action 
under  paragraph  (dJtll  of  this  section 
shall  not  be  construed  to  limit  or  reduce 
any  responsibility  assumed  by  a 
recipient  with  reflect  to  any  particular 
release  of  funds  under  this  part. 

Whether  or  not  HUD  takes  action  under 
paragraph  (d)fl)  of  this  section,  the 
Certifying  Officer  remains  the 
responsible  Federal  official  under 

§  58.17  with  respect  to  projects  and 
activities  for  which  the  Certifying, 

Officer  has  submitted  a  RROF  ana 
certification  under  this  part. 

PART  92— HOME  INVESTMENT 
PARTNERSHIPS  PROGRAM 

6.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  42  U.S.C  3535(d)  and  12701- 
12835. 

7.  In  §  92.2,  the  definition  of  “First- 
time  homebuyei''  is  removed,. and  the 
definition  of  “State”  is  revised  to  read 
as  follows: 

§92.2  Definitions. 
***** 

State  means  any  State  of  the  United 
States,  the  District  of  Columbia,  the 
CoouHoawealth  of  Puerto  Rico,  or  any 
agency  or  iastnuanentality  thereof  that  is 
estabbshod  pursuant  to  legislation  and 
dest^iated  ^  the  chief  executive  officer 
to  act  on  befaialf  of  the  State  with  regard 
to  the  provisions  of  this  pert. 
***** 

H.  Section  92.4  is  redesignated  §  92.5. 
and  a  new  §  92.4  is  added  to  read  as 
follows: 


§92.4  Suspension  Of  requirefnenls  for 
disaster  arese. 

The  Secretary  may  suspend  any 
HOME  statutory  requirements  (except 
for  those  related  to  public  notice  of 
funding  avmlal^ty.  nondiscrimiRatioa. 
fair  housing,  labor  standards, 
environmental  standards^  and  low- 
income  housing  affordability)  or 
regulatory  requirements,  for  HOME 
funds  designated  by  a  recipient  to 
address  the  damage  in  an  area  for  which 
a  disaster  is  declao^  under  title  IV  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act. 

9.  In  §  92.61,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 

§92.61  Program  doscription  and  hotieing 
strategy. 

***** 

(b) *  *  * 

(4)  If  the  insular  area  intends  to  use 
HOME  funds  for  homebuyers,  the 
guidelines  for  resale  or  recapture  as 
required  in  §92.254(a)(4); 

***** 

10.  In  §  92.150,  paragraphs  (b)(5)  and 
(c)(4)  are  revised  to  read  as  follows: 

§  92.1  SO  Submission  of  program 
descripPoa  and  certifications. 
***** 

(bl‘  *  * 

(5)  If  the  participating  jurisdiction 
intends  to  use  HOME  funds  for 
homebuyers,  the  guidelines  for  resale  or 
recapture  must  be  described  as  required 
in  §  92.254(a)f4); 

***** 

(c) *  •  • 

(4>  A  certification  that  the 
participating  jurisdiction: 

(i)  Is  following  a  Residential 
Antidisplacement  and  Relocation 
Assistance  Plw  as  described  in 

§  92.353(e): 

(ii)  Wit)  comply  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  i\ct  of  1970  and 
implementing  regulations  at  49  CFR  part 
24;  and 

(iii)  Will  comply  with  the 
requirements  in  §92.353. 

***** 

11.  In  §92.205,  p«agraph  (a)(1)  is 
revised  to  read  as  follows: 

§  92.205  Eligible  a^vitiea:  General. 

(a)*  *  * 

(1)  HOME  funds  may  be  used  by  a 
participating  jurisdiction  to  provide 
incentives  to  develop  and  support 
affordable  rent^  housing  and 
homeownership  affordability  throu^ 
the  acquisition  (mchiding  assistance  to 
homebuyer^  new  construdioa, 
reconstrudiim,  or  moderate  or 
substai^at  r^failitatioo  of  non-huotry 


housing  with  suitable  amenities, 
including  real  property  acquisition,  site 
improvements,  conversion,  demolition, 
and  other  expenses,  including  financing 
costs,  relocation  expenses  of  any 
displaced  persons,  families,  businesses, 
or  organizations,  to  provide  tenant- 
based  rental  assistance,  including 
security  deposits;  to  provide  payment  of 
reasonable  administrative  and  planning 
costs;  and  to  provide  for  the  payment  of 
operating  exjjenses  of  community 
housing  dev^opment  organizations. 

The  housing  must  be  permanent  or 
transitional  housing,  and  includes 
permanent  htmsing  for  disabled 
homeless  persons,  and  single-room 
occupancy  housing.  The  specific 
eligible  costs  for  these  activities  are  set 
forth  in  §§  92.206  tfowigh  92.209. 
***** 

12.  In  §  92.206,  paragraph  (b)  is 
revised  to  read  as  follows: 

§92.206  Eligible  costs. 

***** 

(b)  Ac^tisition  costs.  Costs  of 
acquiring  improved  or  unimproved  real 
property,  including  acquisition  by 
homebuyers. 

***** 

13.  In  §92.211,  paragraph  Ca)(2)  is 
revised  to  read  as  follows: 

§  92.2t1  Tenant-based  rental  assistance. 

(a)*  *  * 

(2)  The  participating  jurisdiction 
selects  families  in  acco^ance  with 
written  tenant  selection  poHcies  and 
criteria  that  are  consistent  with  the 
purposes  of  providing  bousing  to  very 
low-  and  low-income  fomilies  and  are 
reasonably  related  to  preference  rules 
establish^  under  section  6(c)(4)(Al  of 
the  Housing  Act  of  1937  (42  U.S.C.  1437 
et  seq.).  Selection  poKcies  and  criteria 
meet  the  “reasonably  related” 
requirement  if  at  least  50%  of  the 
families  assisted  qualify,  or  would 
qualify  in  the  near  future  without 
tenant-based  rental  assistance,  for  one  of 
the  three  Federal  preferences  under 
section  6(c)(4)(A)  of  the  Housing  Act  of 
1937.  These  are  families  th^  occupy 
substandard  housing  (including  families 
that  are  homeless  or  living  in  a  shelter 
for  homeless  families);  fomilies  that  are 
paying  more  than  50  percent  of  (gross) 
fomily  income  for  rent;  or  families  that 
are  involuntarily  displaced.  The 
participaliiig  jurisdiction  may  select 
low-income  families  currently  residing 
in  units  that  are  designated  for 
rehabilitation  or  acquisition  under  the 
participating  jurisdictioa’s  HOME 
program  without  requiring  that  the 
family  meet  the  written  tenant  selection 
policies  and  critena.  Families  so 
selected  may  use  the  tenant-based 
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assistance  in  the  rehabilitation  or 
acquired  unit  or  in  other  qualified 
housing. 

***** 

14.  In  §92.214,  paragraph  (a)(7)  is 
revised  to  read  as  follows: 

§92.214  Prohibited  activities. 

(a)  *  *  * 

(7)  Provide  assistance  (other  than 
tenant-based  rental  assistance  or 
assistance  to  a  homebuyer  to  acquire 
housing  previously  assisted  with  HOME 
funds)  to  a  project  previously  assisted 
with  HOME  funds  during  the  i)eriod  of 
affordability  established  by  the 
participating  jurisdiction  under  §  92.502 
or  §  92.504.  However,  additional  HOME 
funds  may  be  committed  to  a  project  up 
to  one  year  after  project  completion  (see 
§  92.502),  but  the  amormt  of  HOME 
funds  in  the  project  may  not  exceed  the 
maximum  per-unit  subsidy  amount 
established  under  §  92.250. 
***** 

15.  In  §92.216,  paragraphs  (a)(1)  and 
(a)(2)  are  revised  to  read  as  follows: 

§  92.216  Income  targeting:  Tenant-based 
rental  assistance  and  rental  units— Initial 
eligibility  determination  and  reexamination, 
(a)*  *  * 

(1)  Not  less  than  90  percent  of: 

(1)  The  families  receiving  such  rental 
assistance  are  families  whose  annual 
incomes  do  not  exceed  60  percent  of  the 
median  family  income  for  the  area,  as 
determined  and  made  available  by  HUD 
with  adjustments  for  smaller  and  larger 
families  (except  that  HUD  may  establish 
income  ceilings  higher  or  lower  than  60 
percent  of  the  median  for  the  area  on  the 
basis  of  HUD’s  findings  that  such 
variations  are  necessary  because  of 
prevailing  levels  of  construction  cost  or 
feir  market  rent,  or  unusually  high  or 
low  family  income)  at  the  time  of 
occupancy  or  at  the  time  funds  are 
invested,  whichever  is  later;  or 

(ii)  The  dwelling  units  assisted  with 
such  funds  are  occupied  by  families 
having  such  incomes;  and 

(2)  The  remainder  of: 

(i)  The  families  receiving  such  rental 
assistance  are  households  that  qualify  as 
low-income  families  (other  than  families 
described  in  paragraph  (a)(1)  of  this 
section)  at  the  time  of  occupancy  or  at 
the  time  funds  are  invested,  whichever 
is  later;  or 

(ii)  The  dwelling  units  assisted  with 
such  funds  are  occupied  by  such 
households. 

***** 

16.  In  §  92.218,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  92.21 8  Amount  of  matching  contribution. 

(a)  Each  participating  jurisdiction 
must  make  contributions  to  housing  that 


qualifies  as  affordable  housing  under 
the  HOME  program,  throughout  a  fiscal 
year.  The  contributions  must  total  not 
less  than  25  percent  of  the  funds  drawn 
from  the  jurisdiction’s  HOME 
Investment  Trust  Fund  Treasury 
account  in  that  fiscal  year. 
***** 

17.  In  §92.252,  paragraph  (a)(2)(iii)  is 
revised,  to  read  as  follows: 

§  92.252  Qualification  as  affordable 
housing  and  income  targeting:  Rental 
housing. 

(a)*  *  * 

(2)*  •  * 

(iii)  If  the  rent  determined  under  this 
paragraph  (a)(2)  is  higher  than  the 
applicable  rent  under  (a)(1)  of  this 
section,  then  the  applicable  maximum 
rent  for  units  under  this  paragraph 
would  be  that  calculated  under  (a)(1)  of 
this  section. 

***** 

18.  In  §92.254,  paragraphs  (a)(3), 
(a)(4)(ii)(C)  and  (a)(4)(ii)(D)  are  revised, 
to  read  as  follows: 

§  92.254  Qualification  as  affordable 
housing:  homeownership. 

(a)  *  *  * 

(3)  Is  purchased  within  36  months  if 
a  lease-purchase  agreement  in 
conjunction  with  a  homebuyer  program 
is  used  to  acquire  the  housing; 

(4) *  *  * 

(ii)*  *  * 

(C)  The  HOME  investment  that  is 
subject  to  recapture  is  the  HOME 
assistance  that  enabled  the  homebuyer 
to  buy  the  dwelling  unit.  This  includes 
any  HOME  assistance,  whether  a  direct 
subsidy  to  the  homebuyer  or  a 
construction  or  development  subsidy, 
that  reduced  the  purchase  price  from 
fair  market  value  to  an  affordable  price. 
The  recaptured  funds  must  be  used  to 
carry  out  HOME-eligible  activities.  If  no 
HOME  funds  will  be  subject  to 
recapture,  the  provisions  at 

§  92.254(a)(4)(i)  apply. 

(D)  Upon  recapture  of  the  HOME 
funds  used  in  a  single-family, 
homebuyer  project  with  two  to  four 
units,  the  affordability  period  on  the 
rental  units  may  be  terminated  at  the 
discretion  of  the  participating 
jurisdiction. 

***** 

19.  Section  92.257  is  revised  to  read 
as  follows: 

§  92.257  Religious  organizations. 

HOME  funds  may  not  be  provided  to 
primarily  religious  organizations,  such 
as  churches,  for  any  activity  including 
secular  activities.  In  addition,  HOME 
funds  may  not  be  used  to  rehabilitate  or 
construct  housing  owned  by  primarily 


religious  organizations  or  to  assist 
primarily  religious  organizations  in 
acquiring  housing.  However,  HOME 
funds  may  be  us^  by  a  secular  entity 
to  acquire  housing  from  a  primarily 
religious  organization,  and  a  primarily 
religious  entity  may  transfer  title  to 
property  to  a  wholly  secular  entity  and 
the  entity  may  participate  in  the  HOME 
program  in  accordance  with  the 
requirements  of  this  part.  The  entity 
may  be  an  existing  or  newly  established 
entity,  which  may  be  an  entity  • 
established  by  the  religious 
organization.  The  completed  housing 
project  must  be  used  exclusively  by  the 
owner  entity  for  secular  purposes, 
available  to  all  persons  regardless  of 
religion.  In  particular,  there  must  be  no 
religious  or  membership  criteria  for 
tenants  of  the  property. 

20.  In  §  92.352,  paragraph  (b)  is 
revised  to  read  as  follows: 

§92.352  Environmental  review. 
***** 

(b)  Responsibility  for  review.  (1)  The 
jurisdiction  (e.g.,  the  participating 
jurisdiction  or  state  recipient)  or  insular 
area  must  assume  responsibility  for 
environmental  review,  decisionmaking, 
and  action  for  each  activity  that  it 
carries  out  with  HOME  funds,  in 
accordance  with  the  requirements 
imposed  on  a  recipient  under  24  CFR 
part  58.  In  accordance  with  24  CFR  part 
58,  the  jurisdiction  or  insular  area  must 
carry  out  the  environmental  review  of 
an  activity  and  obtain  approval  of  its 
request  for  release  of  funds  before 
HOME  funds  are  committed  for  the 
activity. 

(2)  A  state  participating  jurisdiction 
must  also  assume  responsibility  for 
approval  of  requests  for  release  of 
HOME  funds  submitted  by  state 
recipients. 

(3)  HUD  will  perform  the 
environmental  review,  in  accordance 
with  24  CFR  part  50,  for  a  competitively 
awarded  application  for  HOME  funds 
submitted  to  HUD  by  an  entity  that  is 
not  a  jurisdiction. 

21.  In  §92.353,  paragraph  (e)  is 
revised  to  read  as  follows: 

§  92.353  Displacement,  relocation,  and 
acquisition. 

***** 

(e)  Residential  antidisplacement  and 
relocation  assistance  plan.  Each 
participating  jurisdiction  shall  comply 
with  the  Residential  Antidisplacement 
and  Relocation  Assistance  Plan 
requirements  described  at  24  CFR 
570.606(c),  or,  in  the  case  of  a  State- 
administered  HOME  Program,  the 
requirements  at  24  CFR  570.488(c). 
These  policies  require  one-for-one 
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replacement  of  low/moderate-income 
housing  demolished  or  converted  to 
another  use  and  the  provision  of 
relocation  assistance  to  lower  income 
persons  displaced  by  such  conversion  or 
by  demolition. 

***** 

22.  In  §  92.354,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§92.354  Labor.  ^ 

(a)  *  *  * 

(2)  The  contract  for  construction  must 
contain  these  wage  provisions  if  HOME 
funds  are  used  for  any  project  costs  (as 
defined  in  §92.206),  including 
construction  or  nonconstruction  costs, 
of  housing  with  12  or  more  HOME- 
assisted  units^  When  HOME  funds  are 
only  used  to  assist  homebuyers  to 
acquire  single-family  housing,  and  not 
for  any  other  project  costs,  the  wage 
provisions  apply  to  the  construction  of 
the  housing  if  there  is  a  written 


agreement  with  the  owner  or  developer 
of  the  housing  that  HOME  funds  will  be 
used  to  assist  homebuyers  to  buy  the 
housing  and  the  construction  contract 
covers  12  or  more  housing  units  to  be 
purchased  with  HOME  assistance.  The 
wage  provisions  apply  to  any 
construction  contract  that  includes  a 
total  of  12  or  more  HOME-assisted  units, 
whether  one  or  more  than  one  project  is 
covered  by  the  construction  contract. 
Once  they  are  determined  to  be 
applicable,  the  wage  provisions  must  be 
contained  in  the  construction  contract 
so  as  to  cover  all  laborers  and 
mechanics  employed  in  the 
development  of  the  entire  project, 
including  portions  other  than  the 
assisted  units.  Arranging  multiple 
construction  contracts  within  a  single 
project  for  the  purpose  of  avoiding  the 
wage  provisions  is  not  permitted. 
***** 


23.  Section  92.633  is  revised  to  read 
as  follows: 

§92.633  Environmental  review. 

The  Indian  tribe  must  assume 
responsibility  for  environmental  review, 
decisionmaking,  and  action  for  each 
activity  that  it  carries  out  with  HOME 
funds,  in  accordance  with  the 
requirements  imposed  on  a  recipient 
under  24  CFR  part  58.  In  accordance 
with  24  CFR  part  58,  the  Indian  tribe 
must  carry  out  the  environmental 
review  of  an  activity  and  obtain 
approval  of  its  request  for  release  of 
funds  before  HOh^  funds  are 
committed  for  the  activity. 

Dated:  August  18, 1994. 

Henry  G.  Cisneros, 

Secretary. 

IFR  Doc.  94-20866  Filed  8-25-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-4720;  FR-3617-N-03] 

Amendment  to  NOFA  for  Fiscal  Year 
1994  for  Indian  Applicants  Under  the 
HOME  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  amendment  to  Fiscal 
Year  (FY)  1994  Notice  of  Funding 
Availability  (NOFA)  for  Indian  HOME 
Program. 

SUMMARY:  This  notice  modifies  the 
Fiscal  Year  (FY)  1994  Indian  HOME 
NOFA  to  reflect  statutory  changes 
regarding  environmental  review 
requirements,  as  amended  in  the 
Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994.  This 
notice  also  includes  a  modification  to 
Appendix  1.  List  of  Local  Offices  of 
Native  American  Programs,  specifically 
pertaining  to  the  Denver  Office  and 
clarifies  the  process  for  addressing 
computational  errors  in  the  rating  and 
ranking  of  applications. 

DATES:  The  application  due  date  is  not 
affected  by  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Dom 
Nessi,  Director,  Office  of  Native 
American  Programs,  Room  4140,  451 
Seventh  Street,  SVV.,  Washington,  DC 
20410,  telephone  (202)  708-1015.  A 
telecommunications  device  for  speech 
and/or  hearing  impaired  persons  (TDD) 
is  available  at  (202)  708-0850.  (These 
are  not  toll-free  telephone  numbers.) 
SUPPLEMENTARY  INFORMATION:  This 
notice  amends  the  FY  94  NOFA  for 
Indian  Applicants  under  the  HOME 
Program  (59  FR  11424;  March  10, 1994) 
at  section  I.(e)(4)(iii)(C),  which  deals 
with  the  selection  criteria  pertaining  to 
environmental  review.  The  amendment 
is  made  to  reflect  changes  resulting  from 
The  Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994 
(MHPDR  ACT)  (Pub.  L.  102-233, 
approved  April  11, 1994).  The  changes 
involve  removing  the  requirement  that 
after  rating  and  ranking  but  before 
selection  for  award,  HUD  Field  ONAPs 
will  perform  an  environmental  review 
of  applications  in  accordance  with  24 


CFR  part  50,  and  that  applications  may 
be  reranked  or  disqualified  on  the  basis 
of  the  environmental  review.  These 
provisions  are  replaced  with  the 
provision  that  after  rating  and  rankftig, 
applicants  with  the  highest  scores  will 
be  selected  and  offered  awards.  The 
grantee  must  assume  responsibility  for 
completing  the  environmental  review  of 
the  project  under  24  CFR  part  58.  In 
accordance  with  24  CFR  part  58,  until 
the  grantee  completes  its  enviroiunental 
review  and  obtains  a  release  of  funds 
from  HUD,  the  grantee  may  not  commit 
HOME  funds  to  activities  (unless  the 
activities  are  exempt  firom  review  under 
24  CFR  part  58),  or  expend  any  other 
funds  for  activities  unless  they  are 
exempt  or  would  not  have  an  adverse 
environmental  impact  or  limit  the 
choice  of  reasonable  alternatives. 
However,  a  grantee  may  expend  HOME 
or  other  funds  on  environmental 
reviews,  exempt  under  24  CFR  part  58, 
before  obtaining  a  release  of  funds  to  be 
used  for  non-exempt  purposes  from 
HUD. 

This  notice  adds  a  new  paragraph 

I.(e)(4)(iii)(E)  which  clarifies  that 
unsuccessful  applicants  may  notify  the 
ONAP,  within  90  days  of  being 
informed  of  their  score,  of 
computational  errors  in  the  rating  and 
ranking.  This  paragraph  provides  for  the 
correction  of  such  errors  in  rating  and 
ranking  and,  if  the  error  denied  funding 
of  the  applicant,  provides  for  funding 
the  application  in  subsequent  funding 
cycles. 

This  notice  also  amends  Appendix  1 
of  the  FY  1994  Indian  Home  Program 
NOFA  by  including  a  new  address  for 
the  Denver  Office  of  Native  American 
Programs. 

Accordingly,  the  following 
modifications  are  made  in  FR  Doc.  94- 
5535  to  the  NOFA  titled,  “NOFA  For 
Fiscal  Year  1994  For  Indian  Applicants 
Under  The  HOME  Program”,  published 
on  March  10, 1994  (59  FR  11424): 

1.  On  page  11429,  paragraph 
I.(e)(4)(iii)(C),  which  appears  in  the  first 
column,  is  revised  to  read  as  follows: 

(C)  Selection.  The  ranking  process 
will  produce  an  ordered  list  of  projects 
that  may  receive  funding.  The  order  is 
established  by  the  number  of  points  the 
project  received  in  the  rating  process. 
The  eligibility  requirement  for  further 
consideration  will  be  50  out  of  100 
points.  Project  applications  scoring 
lower  than  50  points  will  be  set  aside  as 


non-responsive  and  ineligible.  After 
rating  and  ranking,  applicants  with  the 
highest  scores  will  be  selected  and 
offered  awards.  The  grantee  must 
assume  responsibility  for  completing 
the  environmental  review  of  the  project 
under  24  CFR  part  58.  In  accordance 
with  24  CFR  part  58,  imtil  the  grantee 
completes  its  environmental  review  and 
obtains  a  release  of  funds  from  HUD,  the 
^ntee  may  not  commit  HOME  funds  to 
activities  (unless  the  activities  are 
exempt  firom  review  imder  24  CFR  part 
58),  or  expend  any  other  funds  for 
activities  unless  they  are  exempt  or 
would  not  have  an  adverse 
environmental  impact  or  limit  the 
choice  of  reasonable  alternatives. 
Environmental  studies  are  exempt 
under  24  CFR  part  58  and  therefore  a 
grantee  may  expend  HOME  or  other 
funds  on  environmental  reviews  before 
obtaining  a  release  of  funds  to  be  used 
for  non-exempt  purposes  from  HUD.  For 
the  purposes  of  geographic  diversity, 
HUD  may  award  at  least  one  grant  to 
each  of  the  areas  covered  by  the  Offices 
of  Indian  Programs  listed  in  Appendix 
1. 

2.  On  page  11429,  a  new  paragraph 
I.(e)(4)(iii){E)  is  added  to  read  as 
follows: 

(E)  Errors  in  rating  and  ranking. 
Applicants  may  bring  computational 
errors  in  the  rating  and  ranking  of 
applications  to  the  attention  of  ONAP 
within  90  days  of  being  informed  of 
their  score.  If  an  ONAP  review 
determines  that  there  was  a 
computational  error  that  denied  funding 
to  the  applicant,  the  applicant  will  be 
funded  out  of  remaining  funds  in  the 
challenged  round  of  funding,  or  out  of 
the  next  available  round  of  funding. 

3.  On  page  11430,  in  Appendix  1., 
which  appears  in  the  first  column,  the 
address  for  the  Denver  Office  of  Native 
American  Programs  is  revised  to  read  as 
follows: 

Region  VIII — Denver,  Office  of  Native 

American  Programs,  First  Interstate 

Tower  North,  633  17th  Street,  Denver, 

Colorado  80202-3607,  303-672-5467, 

TDD  Number:  303672-5259. 

Dated:  August  18, 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  94-20865  Filed  8-25-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart13 

[Docket  No.  27873;  Arndt.  No.  94-13-25] 

RIN  2120-AF36 

Civil  Penalties:  Streamlined 
Enforcement  Test  and  Evaluation 
Program 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  Special  Federal  Aviation 
Regulation  (SFAR)  establishes  a  test  and 
evaluation  program  designed  to 
streamline  the  procedures  used  to 
process  certain  civil  penalty 
enforcement  actions.  The  program  is 
being  tested  as  a  result  of 
recommendations  made  by  the  Vice 
President’s  National  Performance 
Review.  If  successful,  the  procedures 
and  delegation  of  authority  outlined  in 
this  SFAR  may  be  made  permanent. 
DATES:  This  SFAR  is  effective  August 
26,  1994  through  August  26, 1996. 

Comments  must  be  submitted  on  or 
before  October  25, 1994. 

ADDRESSES:  Comments  on  this  SFAR 
may  be  delivered  or  mailed,  in 
triplicate,  to  the  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200),  Docket  No.  27873,  800 
Independence  Avenue,  SVV.,  Room 
915G,  Washington,  DC  20591. 

Comments  submitted  must  be  marked: 
“Docket  No.  27873.”  Comments  may  be 
inspected  in  Room  91 5G  between  8:30 
a.m.  and  5  p.m.  on  weekdays,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  R.  Reed,  Attorney,  Enforcement 
Division  (AGC-320),  Federal  Aviation 
Administration;  800  Independence 
Ave.,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7158. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  changes  in  this  rule  are 
temporary  and  involve  matters  of 
agency  organization,  procedure,  and 
practice  only.  Accordingly,  the  rule 
changes  are  being  adopted  without 
notice  and  prior  public  comment.  The 
FAA,  however,  recognizes  that  the 
participation  of  the  public  may  add 
significantly  to  the  rulemaking  process. 
Interested  persons  are,  therefore,  invited 
to  comment  by  submitting  such  written 
data,  view's,  or  arguments  as  they  may 


desire.  Comments  relating  to 
environmental,  energy,  federalism,  or 
economic  impacts  that  might  result  from 
adopting  this  rule  are  also  invited. 
Substantive  comments  should  be 
accompanied  by  cost  estimates. 
Comments  must  include  the  regulatory 
docket  number  and  be  submitted  in 
triplicate  to  the  address  above.  All 
comments  received,  as  w'ell  as  a  repmrt 
summarizing  each  substantive  public 
contact  with  FAA  personnel  on  this 
rulemaking,  will  be  filed  in  the  docket. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date. 

All  comments  received  on  or  before 
the  close  of  the  comment  period  will  be 
considered  by  the  Administrator.  This 
rule  may  be  changed  in  light  of  the 
comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
“Comments  to  Docket  No.  27873.”  The 
postcard  will  be  date-stamped  by  the 
FAA  and  returned  to  the  commenter. 

Availability  of  SFAR 

Any  person  may  obtain  a  copy  of  this 
SFAR  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center  (APA-200),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Requests  must  include 
the  amendment  or  docket  number. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  rulemaking 
actions  should  request  a  copy  of 
Advisory  Circular  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

The  FAA  has  authority  to  assess  civil 
penalties  not  to  exceed  $50,000  for 
certain  violations  of  the  Federal 
Aviation  Act  of  1958  (49  U.S.C.  App. 
1301  et  seq.],  the  FAA’s  regulations  (14 
CFR  parts  1-199),  and  certain  other 
statutes  and  orders.  (49  U.S.C.  App. 
1471(a)(3)).  In  the  case  of  persons  other 
than  those  acting  in  the  capacity  of  a 
pilot,  flight  engineer,  mechanic,  or 
repairman,  the  procedures  for  civil 
penalty  assessment  actions  are  those 
contained  in  §  13.16  and  part  13, 
subpart  G  of  the  FAA’s;  regulations.  The 
current  civil  penalty  assessment  process 
for  these  actions  is  outlined  below. 

During  the  investigation  phase,  FAA 
investigative  personnel  ordinarily  notify 
alleged  violators  of  an  agency 


investigation  by  issuing  a  letter  of 
investigation.  This  notification  is 
described  in  FAA  Order  21 50. 3 A,  the 
FAA’s  Compliance  and  Enforcement 
Program,  but  is  not  required  by  statute, 
regulation,  or  that  order.  Following  an 
investigation,  a  civil  penalty  may  be 
assessed  only  after  notice  of  the 
proposed  charges  and  an  opportunity 
for  a  hearing.  This  process  is  begun  by 
issuing  a  notice  of  proposed  civil 
penalty  to  an  alleged  violator 
(respondent).  Section  13.16(c)  delegates 
the  authority  to  the  FAA’s  Deputy  Chief 
Counsel  and  certain  Assistant  Chief 
Counsel  in  the  regions,  centers,  and 
headquarters  to  issue  such  notices. 

Respondents  have  several  options  to 
respond  to  the  notice  of  proposed  civil 
penalty.  The  person  charged  with  a 
violation  is  required  to  do  one  of  the 
following: 

(1)  Submit  the  amount  of  the 
proposed  civil  penalty  or  an  agreed- 
upon  lower  amount. 

(2)  Submit  written  information 
demonstrating  that  the  violation  did  not 
occur,  or  that  a  penalty  or  the  penalty 
amount  is  not  warranted  under  the 
circumstances. 

(3)  Submit  a  request  for  a  reduction  of 
the  proposed  civil  penalty,  including 
the  amount  of  reduction  along  with 
supporting  reasons  and  documentation, 
such  as  records  indicating  a  financial 
inability  to  pay  the  proposed  penalty. 

(4)  Submit  a  written  request  for  an 
informal  conference  to  discuss  the 
matter  with  an  agency  attorney  and 
submit  relevant  information  or 
documents. 

(5)  Request  a  hearing  before  an 
administrative  law  judge  (ALJ)  of  the 
Department  of  Transportation  (DOT) 
Office  of  Hearings. 

If  a  respondent  does  not  respond  to 
the  notice  of  proposed  civil  penalty,  or 
chooses  to  proceed  informally  in 
response  to  a  notice  of  proposed  civil 
penalty,  and  the  matter  is  not  resolved, 
the  FAA  attorney  then  serves  a  final 
notice  of  proposed  civil  penalty.  The 
respondent  must  either  request  a 
hearing  before  an  ALJ  or  pay  the  amount 
of  the  proposed  civil  penalty,  or  an 
agreed-upon  amount,  within  15  days  of 
receipt  of  the  final  notice.  If  neither  a 
penalty  is  paid  nor  a  hearing  is 
requested  during  the  15-day  period,  the 
FAA  attorney  serves  an  order  assessing 
civil  penalty,  which  contains  a  finding 
of  violation  and  assesses  a  civil  penalty. 
That  order  is  final  and  not  appealable. 

On  September  7, 1993,  the  Vice 
President’s  National  Performance 
Review  published  a  report  entitled 
“From  Red  Tape  to  Results:  Creating  a 
Government  that  Works  Better  and  Costs 
Less.”  That  report  included  a 
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recommendation  that  the  FAA 
streamline  its  civil  penalty  enforcement 
program  by  eliminating  several  of  the 
procedural  steps  it  takes  to  issue  civil 
penalties  in  certain  minor,  uncontested 
cases.  The  FAA  has  determined  that 
streamlined  procedures  would  be  most 
appropriately  applied  to  those  legal 
enforcement  actions  that  facially  appear 
to  be  simple  and  factually 
straightforward.  The  SFAR  adopts 
interim  changes  to  the  existing  rules 
governing  procedures  and  delegation  of 
authority  that  are  designed  to  enhance 
the  efficiency  and  effectiveness  of  the 
processing  of  civil  penalty  assessment 
actions  in  these  types  of  cases.  The 
National  Performance  Re\aew  indicates 
that  a  streamlined  enforcement  process 
may  reduce  costs,  improve  efficiency, 
and  enhance  safety  by  notifying 
individuals  of  certain  violations  and 
processing  these  actions  within  reduced 
time  frames. 

In  addition  to  shortening  the  time  for 
initiating  certain  cases,  it  is  expected 
that  this  test  program  also  will 
encourage  prompt  settlement  of 
proposed  civil  penalties  in  these  cases. 
The  program  will  not  eliminate  an 
individual’s  opportunity  to  request  a 
hearing  or  otherwise  contest  a  proposed 
civil  penalty.  This  SFAR  will  be 
effective  for  two  years,  unless  sooner 
canceled. 

Discussion  of  Rule 

Scope 

These  regulatory  changes  initially  will 
be  tested  in  certain  civil  penalty 
assessment  actions  resulting  from 
violations  occurring  in  twm  FAA  regions 
(Great  Lakes  and  Southwest)  at  three 
airports  (Dallas/Forth  Worth 
International  Airport,  O’Hare 
International  Airport,  and  Indianapolis 
International  Airport).  The  program  may 
be  extended  to  violations  at  other 
airports  or  regions  during  the  duration 
of  the  test  program. 

In  addition,  the  test  program  will 
apply  only  to  alleged  violations  by 
individuals  presenting  dangerous  or 
deadly  weapons  for  screening  at  airports 
or  in  checked  baggage,  for  which  a  civil 
penalty  less  than  $5,000  is  proposed. 
While  the  FAA  considers  these 
violations  to  be  serious,  the  initial 
evaluation  and  processing  of  these  cases 
tends  to  be  uncomplicated.  Violations  trf 
weapons  prohibitions,  on  the  other 
hand,  for  which  a  penalty  of  $5,000  or 
more  is  sought  ordinarily  are  more 
factually  complex  and  involve  evidence 
of  several  aggravating  factors.  As  a 
result,  these  cases  tend  to  be  more 
difficult  to  process,  and,  therefore, 
would  not  be  appropriate  for  handling 


under  the  test  program.  ’The  FAA  does 
not  intend  to  apply  this  program  to 
complex  civil  penalty  actions,  including 
factually  complicated  cases  under 
$5,000. 

If  the  program  is  successful  in 
streamlining  the  civil  penalty 
enforcement  process  for  the  cases 
described  above,  the  FAA  will  consider 
amending  this  rule  to  extend  the 
program  to  include  other  relatively 
simple  violations  warranting  civil 
penalty  action. 

Procedures  and  Delegations 

The  test  program  wull  involve  several 
changes  to  current  enforcement  practice. 
The  test  program  dispenses  with  the 
FAA’s  current  practice  of  ordinarily 
issuing  to  the  alleged  violator  a  letter  of 
investigation  seeking  information  about 
the  alleged  violation.  Experience  has 
indicate  that  in  the  majority  of 
factually  clear,  uncomplicated  cases,  the 
respondent  often  does  not  provide 
additional  relevant  information  that  is 
not  already  knowm  to  the  FAA.  The 
infonnation  received  by'  the  FAA  from 
local  law  enforcement  offices  regarding 
weapons  violations  at  airport  screening 
checkpoints  tends  to  be  complete  and 
beyond  serious  dispute.  A  respondent, 
however,  will  continue  to  have  an 
opportunity  to  make  any  statements  and 
submit  any  evidence  regarding  the 
alleged  violation  following  notification 
of  the  alleged  violation. 

FAA  Office  of  Civil  A\’iation  Security 
Division  Managers  and  Deputy  Division 
Managers,  instead  of  FAA  attorneys. 

W'ill  initiate  a  legal  enforcement  action 
by  issuing  a  notice  of  violation  (NOV)  to 
the  respondent.  The  NOV  will  cite  the 
relevant  facts  and  circumstances 
pertaining  to  the  alleged  infraction  and 
will  include  a  proposed  civil  penalty 
amount.  The  authority  to  issue  NOVs 
will  not  be  delegated  below  the  division 
level.  By  delegating  to  the  Office  of  Civil 
Aviation  Security  the  authority  to  send 
the  initial  notification  to  a  respondent  of 
an  alleged  violation,  the  FAA  believes 
that  it  can  reduce  significantly  the  time 
currently  expended  before  a  respondent 
is  given  this  notification.  The  name  and 
phone  number  of  a  security  agent 
involved  in  the  investigation  will  be 
included  in  the  NOV  in  case  the 
respondent  has  any  questions  about  the 
action  being  proposed. 

The  NOV  will  serve  the  same  purpose 
that  the  notice  of  proposed  civil  penalty 
now  serves  under  current  procedures. 
The  NOV,  however,  will  include  the 
followino  specific  information: 

(1)  A  ascription  of  the  alleged 
violation; 

(2)  The  proposed  amount  of  ci\il 
penalty. 


(3)  An  offer  of  settlement  of  the  case, 
if  appropriate,  as  described  below; 

(4)  The  name  and  phone  number  of  an 
FAA  security  special  agent  involved  in 
the  investigation  of  the  violation; 

(5)  Information  regarding  informal 
procedures;  and 

(6)  Information  on  how  to  request  a 
formal  hearing  before  a  IX)T  ALJ. 

In  appropriate  cases,  the  agency  may 
extend  to  the  respondent  a  settlement 
offer  to  resolve  the  case  immediately 
with  a  reduction  of  the  proposed  civil 
penalty,  on  the  condition  that  the 
penalty  is  paid  or  a  commitment  to  pay 
is  made  within  30  days.  In  conjunction 
with  the  publication  of  this  rule,  the 
FAA  will  issue  guidance  on  the  exercise 
of  its  discretionary  settlement  authority 
in  these  cases  as  well  as  other  similar 
cases  not  covered  by  the  test  and 
evaluation  program.  This  guidance  will 
be  published  in  Appendix  1  of  FAA 
Order  2150.3A,  Compbance  and 
Enforcement  Program,  and  may  be 
changed  during  the  test  program. 

The  FAA  believes  that  swifter 
notification  of  a  v'iolation,  coupled,  in 
most  cases,  with  an  immediate  offer  of 
settlement,  may  encourage  quick 
resolution  of  simple  cases  while,  at  the 
same  time,  having  no  negative  impact 
on  the  effectiveness  of  the  enforcement 
process.  The  National  Performance 
Review  studied  a  similar  program 
offered  by  the  Federal  Highway 
Administration  and  found  that 
approximately  40  percent  of  proposed 
civil  penalties  were  paid  in  this  manner 
within  30  days. 

The  provisions  of  this  SFAR  v\  ill  not 
limit  the  respondent’s  rights  in  any  way. 
An  individual  may  choose  to  proceed 
under  the  current  informal  and  formal 
procedures,  including  requesting  an 
informal  conference  witli  an  FAA 
attorney  or  formal  hearing  before  a  DOT 
ALJ.  If  the  FAA  and  respondent  are 
unable  to  resolv'e  the  case  informally,  or 
if  the  respondent  fails  to  re^ond  to  the 
NOV  within  30  days  after  receiving  it, 
a  final  notice  of  violation  and  civil 
penalty  assessment  order  (“final  notice 
and  order’’)  will  be  issued  to  the 
respondent.  This  document  serves  two 
purposes; 

(1)  It  provides  a  second  opportunity 
for  the  respondent  to  request  a  hearing 
on  the  record  before  a  DOT  ALJ;  and 

(2)  It  becomes  an  order  assessing  a 
civil  penalty  if  the  respondent  pays  the 
civil  penalty  proposed  in  the  final 
notice  and  order,  or  the  respondent  does 
not  request  a  hearing  in  accordance  with 
the  final  notice  and  order  and  fails  to 
pay  the  amount  of  the  proposed  civil 
penalty. 

This  streamlined  process  dispenses 
with  the  current  procedure  requiring  a 
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separate  order  assessing  civil  penalty  to 
be  sent  to  the  respondent  when  the 
respondent  pays  the  amount  of  the  civil 
penalty  reflected  in  the  final  notice  of 
proposed  civil  penalty,  or  when  the 
respondent  fails  to  request  a  hearing  in 
accordance  with  the  final  notice  of 
proposed  civil  penalty  and  fails  to  pay 
the  amount  of  the  proposed  civil 
penalty.  The  final  disposition  of  the 
assessment  action  results  from  the 
respondent’s  act  or  failure  to  act  upon 
receipt  of  the  final  notice.  Issuance  of  a 
separate  document  entitled  “order 
assessing  civil  penalty”  under  the 
current  procedures  provides  no 
additional  rights  or  notice  to  the 
respondent  that  is  not  otherwise  given 
in  the  final  notice  and  order  under  these 
procedures.  Accordingly,  elimination  of 
the  issuance  of  a  separate  order 
assessing  civil  penalty  under  these 
circumstances  will  not  alter  the 
procedural  protections  afforded 
respondents. 

The  final  notice  and  order  will  be 
issued  by  an  appropriate  Assistant  Chief 
Counsel.  The  final  notice  and  order  will 
result  in  either  a  civil  penalty 
assessment  or  a  formal  hearing. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  are 
required  to  undergo  several  economic 
analyses.  First,  Executive  Order  12866 
directs  each  Federal  agency  to  propose 
or  adopt  a  regulation  only  upon  a 
reasoned  determination  that  the  benefits 
of  the  intended  regulation  justify  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  requires  agencies  to  analyze 
the  economic  effect  of  regulatory 
changes  on  small  entities.  Third,  the 
Office  of  Management  and  Budget 
directs  agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  With  respect  to  this  rule,  the  FAA 
has  determined  that  it:  (1)  is  not  “a 
significant  regulatory  action”  as  defined 
in  the  Executive  Order;  (2)  is  not 
significant  as  defined  in  the  Department 
of  Transportation’s  Regulatory  Policies 
and  Procedures;  (3)  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  will 
not  constitute  a  barrier  to  international 
trade.  Therefore,  a  full  regulatory 
analysis,  which  includes  the 
identification  and  evaluation  of  cost- 
reducing  alternatives  to  this  rule,  has 
not  been  prepared.  Instead,  the  agency 
has  prepared  a  more  concise  analysis  of 
this  rule  which  is  presented  in  the 
following  para^aphs. 

The  rule  est^lishes  a  test  program  at 
three  airports.  The  program  covers 
certain  civil  penalty  cases  against 
individuals  submitting  dangerous  or 
deadly  weapons  for  screening  at  airport 


checkpoints  or  in  checked  baggage.  The 
rule  will  apply  only  to  those  cases  that 
facially  appear  to  be  simple  and  are 
factually  straightforward,  and  that  are 
uncomplicated  to  process.  During  the 
test  period,  the  rule  delegates  authority 
to  program  office  managers  to  initiate 
legal  enforcement  actions  and  reduces 
the  number  of  documents  issued  in  this 
action.  The  rule  is  intended  to 
streamline  the  agency’s  civil  penalty 
enforcement  process  of  notifying 
individuals  of  certain  violations  by 
processing  these  actions  within  reduced 
time  frames. 

Costs 

There  will  be  no  costs  associated  with 
this  rule  because  it  consists  only  of 
changes  to  agency  rules  of  procedure  or 
practice  in  part  13  of  the  FAA’s 
regulations.  The  changes  do  not  impose 
any  new  economic  requirements  on  the 
affected  parties. 

Benefits 

The  streamlined  procedures  will 
reduce  the  number  of  documents  to  be 
served  upon  individuals.  Additionally, 
this  rule  will  likely  reduce  the  time 
between  the  violation  and  the 
processing  of  the  enforcement  action. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  rule  will  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.” 
FAA  Order  2100. 14A  outlines  FAA’s 
procedures  and  criteria  for 
implementing  the  RFA.  Small  entities 
are  defined  as  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations. 
Because  this  rule  will  directly  affect 
certain  individuals  (who  are  not  defined 
as  entities),  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Assessment 

Because  the  rule  only  will  affect 
certain  individuals,  it  will  not  constitute 
a  barrier  to  international  trade, 
including  the  export  of  American  goods 
and  services  to  foreign  countries  and  the 
import  of  foreign  goods  and  services  to 
the  United  States. 

Federalism  Implications 

The  rule  will  not  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  that  of  any  state,  or  on 


the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  respondents 
affected  by  the  amendments  are  private 
citizens,  not  state  governments. 
Therefore,  in  accordance  with  Executive 
Order  12612,  it  is  determined  that  this 
regulation  will  not  have  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requests  requiring  approval  of 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3507  et  seq.). 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  This  rule  is  not  considered 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26,  1979).  In  addition,  this  rule 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  13 

Administrative  practice  and 
procedure.  Air  transportation.  Federal 
Aviation  Administration,  Investigations, 
Law  enforcement.  Penalties. 

The  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  amends  part  13  of  Title 
14,  Code  of  Federal  Regulations,  by 
adding  Special  Federal  Aviation 
Regulation  No.  72,  as  follows: 

Special  Federal  Aviation  Regulation 
No.  72 — Civil  Penalties:  Streamlined 
Enforcement  Test  and  Evaluation 
Program 

1.  The  authority  citation  for  part  13  is 
amended  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  and  322;  49 
D.S.C  App.  1354(a)  and  (c),  1374(d),  1401- 
1406, 1421-1432, 1471-1473, 1481,  1482, 
1484-1489, 1523, 1655(c),  1808-1810,  2157 
(e)  and  (f),  2218,  2219;  18  U.S.C.  6002,  6004; 
49  CFR  1.47 

2.  Special  Federal  Aviation 
Regulation  No.  72  is  added  to  read  as 
follows: 
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Civil  Penalties:  Streamlined 
Enforcement  Test  and  Evaluation 
Program. 

This  SFAR  may  be  used,  at  the 
agency’s  discretion,  in  enforcement 
actions  involving  individuals  presenting 
dangerous  or  deadly  weapons  for 
screening  at  airports  or  in  checked 
baggage  where  the  amount  of  the 
proposed  civil  penalty  is  less  than 
$5,000.  In  these  cases,  §§  13.16(a), 
13.16(c),  and  13.16(f)  through  (1)  of  this 
chapter  are  used,  as  well  as  sections  (A) 
through  (D)  below: 

(A)  Delegation  of  authority.  The 
authority  of  the  Administrator,  under 
section  901  of  the  Federal  Aviation  Act 
of  1958,  as  amended,  to  initiate  the 
assessment  of  civil  penalties  for  a 
violation  of  the  Act,  or  a  rule, 
regulation,  or  order  issued  thereunder, 
is  delegated  to  the  regional  Office  of 
Civil  Aviation  Security  Division 
Manager  and  the  regional  Office  of  Civil 
Aviation  Security  Deputy  Division 
Manager  for  the  purpose  of  issuing 
notices  of  violation  in  cases  involving 
violations  of  the  Federal  Aviation  Act 
and  the  FAA’s  regulations  by 
individuals  presenting  dangerous  or 
deadly  weapons  for  screening  at  airport 
checkpoints  or  in  checked  baggage.  This 
authority  may  not  be  delegated  below 
the  level  of  the  Office  of  Civil  Aviation 
Security  Deputy  Division  Manager. 

(B)  Notice  of  violation.  A  civil  penalty 
action  is  initiated  by  sending  a  notice  of 
violation  to  the  person  charged  with  the 
violation.  The  notice  of  violation 
contains  a  statement  of  the  charges^nd 
the  amount  of  the  proposed  civil 
penalty.  Not  later  than  30  days  after 
receipt  of  the  notice  of  violation,  the 
person  charged  with  a  violation  shall: 

(1)  Submit  the  amount  of  the 
proposed  civil  penalty  or  an  agreed- 
upon  amount,  in  which  case  either  an 
order  assessing  a  civil  penalty  or  a 
compromise  order  shall  be  issued  in 
that  amount; 

(2)  Submit  to  the  regional  Office  of  the 
Assistant  Chief  Counsel  any  of  the 
following: 

(i)  Written  information,  including 
documents  and  witness  statements, 
demonstrating  that  a  violation  of  the 
regulations  did  not  occur  or  that  a 
penalty  or  the  penalty  amount  is  not 
warranted  by  the  circumstances; 


(ii)  A  written  request  to  reduce  the 
proposed  civil  penalty,  the  amount  of 
reduction,  and  the  reasons  and  any 
documents  supporting  a  reduction  of 
the  proposed  civil  penalty,  including 
records  indicating  a  financial  inability 
to  pay  or  records  showing  that  payment 
of  the  proposed  civil  penalty  would 
prevent  the  person  from  continuing  in 
business;  or 

(iii)  A  written  request  for  an  informal 
conference  to  discuss  the  matter  with  an 
agency  attorney  and  submit  relevant 
information  or  documents;  or 

(3)  Request  a  hearing  in  which  case  a 
complaint  shall  be  filed  with  the 
hearing  docket  clerk. 

(C)  Final  notice  of  violation  and  civil 
penalty  assessment  order.  A  final  notice 
of  violation  and  civil  penalty 
as.sessment  order  (“final  notice  and 
order”)  may  be  issued  after  participation 
in  any  informal  proceedings  as  provided 
in  paragraph  (B)(2)  of  this  section,  or 
after  failure  of  the  respondent  to 
respond  in  a  timely  manner  to  a  notice 
of  violation.  A  final  notice  and  order 
will  be  sent  to  the  individual  charged 
with  a  violation.  The  final  notice  and 
order  will  contain  a  statement  of  the 
charges  and  the  amount  of  the  proposed 
civil  penalty  and,  as  a  result  of 
information  submitted  to  the  agency 
attorney  during  any  informal 
procedures,  may  modify  an  allegation  or 
a  proposed  civil  penalty  contained  in 
the  notice  of  violation. 

A  final  notice  and  order  may  be 
issued — 

(1)  If  the  person  charged  with  a 
violation  fails  to  respond  to  the  notice 
of  violation  within  30  days  after  receipt 
of  that  notice;  or 

(2)  If  the  parties  participated  in  any 
informal  procedures  under  paragraph 
(B)(2)  of  this  section  and  the  parties 
have  not  agreed  to  compromise  the 
action  or  the  agency  attorney  has  not 
agreed  to  withdraw  the  notice  of 
violation. 

(D)  Order  assessing  civil  penalty.  An 
order  assessing  civil  penalty  may  be 
issued  after  notice  and  opportunity  for 
a  hearing.  A  person  charged  with  a 
violation  may  be  subject  to  an  order 
assessing  civil  penalty  in  the  following 
circumstances: 

(1)  An  order  assessing  civil  penalty 
may  be  issued  if  a  person  charged  with 
a  violation  submits,  or  agrees  to  submit. 


the  amount  of  civil  penalty  proposed  in 
the  notice  of  violation. 

(2)  An  order  assessing  civil  penalty 
may  be  issued  if  a  person  charged  with 
a  violation  submits,  or  agrees  to  submit, 
an  agreed-upon  amount  of  civil  penalty 
that  is  not  reflected  in  either  the  notice 
of  violation  or  the  final  notice  and 
order. 

(3)  The  final  notice  and  order 
becomes  (and  contains  a  statement  so 
indicating)  an  order  assessing  a  civil 
penalty  when  the  person  charged  with 
a  violation  submits  the  amount  of  the 
proposed  civil  penalty  that  is  reflected 
in  the  final  notice  and  order. 

(4)  The  final  notice  and  order 
becomes  (and  contains  a  statement  so 
indicating)  an  order  assessing  a  civil 
penalty  16  days  after  receipt  of  the  final 
notice  and  order,  unless  not  later  than 
15  days  after  receipt  of  the  final  notice 
and  order,  the  person  charged  with  a 
violation  does  one  of  the  following — 

(i)  Submits  an  agreed-upon  amount  of 
civil  penalty  that  is  not  reflected  in  the 
final  notice  and  order,  in  which  case  an 
order  assessing  civil  penalty  or  a 
compromise  order  shall  be  issued  in 
that  amount:  or 

(ii)  Requests  a  hearing  in  which  case 
a  complaint  shall  be  filed  with  the 
hearing  docket  clerk. 

(5)  Unless  an  appeal  is  filed  with  the 
FAA  decisionmaker  in  a  timely  manner, 
an  initial  decision  or  order  of  an 
administrative  law  judge  shall  be 
considered  an  order  assessing  civil 
penalty  if  an  administrative  law  judge 
finds  that  an  alleged  violation  occurred 
and  determines  that  a  civil  penalty,  in 
an  amount  found  to  be  appropriate  by 
the  administrative  law  judge,  is 
warranted. 

(6)  Unless  a  petition  for  review  is  filed 
with  a  U.S.  Court  of  Appeals  in  a  timely 
manner,  a  final  decision  and  order  of 
the  Administrator  shall  be  considered 
an  order  assessing  civil  penalty  if  the 
FAA  decisionmaker  finds  that  an 
alleged  violation  occurred  and  a  civil 
penalty  is  warranted. 

Issued  in  Washington,  DC.  on  August  19. 
1994. 

David  R.  Hinson, 

Administrator. 

[FR  Doc.  94-21135  Filed  8-25-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[PP  Docket  No.  93-253;  FCC  94-215] 

Implementation  of  Section  309(j)  of  the 
Communications  Act— Competitive 
Bidding 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  Rule;  Petition  for 
Reconsideration. 

SUMMARY:  In  this  Second  Memorandum 
Opinion  and  Order,  the  Commission 
responds  to  petitions  for  reconsideration 
or  clarification  of  the  rules  and  policies 
adopted  in  the  Second  Report  and  Order 
in  this  proceeding,  which  sets  forth 
general  rules  for  the  use  of  competitive 
bidding  to  award  licenses  for  use  of  the 
spectrum.  The  Commission  makes 
minor  changes  in  the  rules  adopted  in 
the  Second  Report  and  Order.  This 
action  is  taken  to  implement  Section 
309(j)  of  the  Communications  Act  of 
1934,  as  amended.  The  rules  will 
promote  the  development  emd  rapid 
deployment  of  new  technologies, 
products,  and  services  for  the  benefit  of 
the  public,  including  those  residing  in 
rural  areas.  These  rules  also  will 
promote  economic  opportunity  and 
competition,  and  disseminate  hcenses 
among  a  wide  variety  of  applicants, 
including  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women.  This  action  will  result  in 
recovery  for  the  public  of  a  portion  of 
the  value  of  the  public  spectrum  made 
available  for  commercial  use. 

EFFECTIVE  DATE:  September  26,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jackie  Chomey  or  Florence  Setzer, 

Office  of  Plans  and  Policy,  (202)  418- 
2030. 

SUPPLEMENTARY  INFORMATION:  This 
Second  Memorandum  Opinion  and 
Order  in  PP  Docket  No.  93-253,  adopted 
August  12, 1994,  and  released  August 
15, 1994,  is  available  for  inspection  and 
copying  during  nonftal  business  hours 
in  the  FCC  Dockets  Branch,  room  230, 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  may  be  purchased 
fi'om  the  Commission’s  copy  contractor. 
International  Transcription  Service, 

Inc.,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037,  telephone  (202) 
857-3800. 

Paperwork  Reduction  Act 

In  the  Second  Memorandum  Opinion 
and  Order  in  PP  Docket  No.  93-253,  the 
Commission  adopted  no  new  reporting 
or  recordkeeping  requirements. 


In  the  Matter  of  Implementation  of  Section 
309{j)  of  the  Communications  Act — 
Competitive  Bidding  PP  Docket  No.  93-253. 
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Order 

Adopted;  August  12, 1994;  Released: 
August  15, 1994;  By  the  Commission: 
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I.  Introduction 

1.  By  this  action,  we  respond  to 
petitions  for  reconsideration  or 
clarification  of  the  rules  and  policies 
adopted  in  the  Second  Report  and  Order 
in  this  proceeding,  which  sets  forth 
general  rules  for  the  use  of  competitive 
bidding  to  award  licenses.*  Twenty-one 


'  Second  Report  and  Order,  PP  Docket  No.  93- 
253.  9  FCr  Red  2348,  59  FR  22980.  May  4. 1994 
(Second  Report  and  Order). 


such  petitions  were  received,  as  well  as 
eight  oppositions  and  five  replies. 

2.  On  August  10, 1993,  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (the 
Budget  Act)  added  Section  309(j)  to  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §309(j).2  Section 
309{j)  gives  the  Commission  express 
authority  to  employ  competitive  bidding 
procedures  to  choose  among  mutually 
exclusive  applications  for  initial 
licenses.  The  Commission  adopted  a 
Notice  of  Proposed  Rulemaking  in  this 
proceeding  on  September  23, 1993.^  The 
Second  Report  and  Order  prescribing 
the  required  regulations  was  adopted  on 
March  8, 1994.  The  Commission  has 
subsequently  adopted  specific  rules  for 
auction  of  narrowband  Personal 
Communications  Service  (PCS) 
licenses,^  Interactive  Video  and  Data 
Service  (IVDS)  licenses,’  and  broadband 
PCS  licenses.^ 

3.  The  Second  Report  and  Order 
established  rules  for  determining  what 
types  of  services  and  licenses  may  be 
subject  to  auctions.  The  Second  Report 
and  Order  also  set  forth  a  range  of 
auction  designs  and  procedures,  from 
which  the  Commission  stated  it  would 
choose  in  establishing  procedures  for 
awarding  licenses  in  specific  services. 
The  Second  Report  and  Order  addressed 
a  variety  of  procedural  issues  regarding 
announcement  of  auctions,  filing  of 
applications,  bidder  and  licensee 
qualifications,  payment  requirements, 
and  penalties  for  default  or 
disqualification,  as  well  as  safeguards  to 
deter  possible  abuses  of  the  bidding  and 
licensing  process.  In  response  to 
statutory  tractive,  the  Second  Report 
and  Order  also  identified  provisions 
designed  to  ensure  that  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  women  or 
members  of  minority  groups  (designated 
entities)  are  given  the  opportunity  to 
participate  in  the  provision  of  spectrum- 
based  services. 


2  See,  Omnibus  Budget  Reconciliation  Act  of 
1993,  47  U.S.C.  309(j)(3)(B). 

*  Notice  of  Proposed  Rule  Making  in  PP  Docket 
No.  93-253.  8  FCC  Red  7635,  58  FR  53489  (Oct  15. 
1993),  (NPRM).  In  the  First  Report  and  Order  in  PP 
Docket  No.  93-253,  FCC  94-32,  released  February 
4, 1994,  59  FR  09100  (Feb  25, 1994),  [First  Report 
and  Order),  the  Commission  prescribed  transfer 
disclosure  requirements  with  respect  to  licenses 
awarded  by  random  selection. 

Third  Report  and  Order  in  PP  Docket  No.  93- 
253,  9  FCC  Red  2941,  59  FR  26741,  May  24, 1994 
[Third  Report  and  Order). 

’  Fourth  Report  and  Order  in  PP  Docket  No.  93- 
253,  59  FR  24947,  May  13, 1994  [Fourth  Report  and 
Order). 

^Fifth  Report  and  Order  in  PP  Docket  No.  93-253, 
FCC  94-178,  59  FR  37566,  July  29. 1994,  adopted 
June  29, 1994,  released  July  15, 1994  [Fifth  Report 
and  Order). 
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4.  In  many  cases,  the  appropriate 
auction  procedures  and  rules  vary  from 
service  to  service.  In  the  Second  Report 
and  Order  we  retained  the  flexibility  to 
choose,  from  within  a  defined  range,  the 
appropriate  procedures  for  particular 
services,  depending  on  characteristics  of 
the  service  such  as  the  likely  value  and 
interdependence  of  the  licenses  being 
auctioned  and  the  capital  required  to 
construct  a  system.  We  also  retained  the 
flexibility  to  alter  oxu  procedures  in 
response  to  our  experience  with 
different  auction  techniques. 

5.  We  dispose  of  all  but  two  of  the 
petitions  for  reconsideration  of  the 
Second  Report  and  Order  in  this  Order. 
We  defer  consideration  of  Brown  and 
Schwaninger’s  petition  concerning 
Finder’s  Preferences.  We  plan  to  issue  a 
Further  Notice  addressing  the 
applicability  of  Finder’s  Preferences  to 
auctionable  services  in  the  near  future, 
and  we  will  consider  Brown  and 
Schwaninger’s  petition  in  the  context  of 
that  Notice.  We  also  defer  to  a  future 
Order  consideration  of  MCI’s  petition 
concerning  auctioning  of  BETRS 
licenses. 

6.  'The  issues  raised  in  the  petitions 
for  reconsideration  fall  into  three 
categories:  those  dealing  with  the 
applicability  of  competitive  bidding  to 
specific  services  and  particular 
circumstances,  those  dealing  with 
auction  design  and  procedures,  and 
those  dealing  with  the  definition  of  the 
groups  eligible  for  special  provisions 
(the  “designated  entities’’)  and  the 
nature  of  these  provisions.  We  consider 
issues  raised  by  these  petitions  below. 

//.  Applicability  of  Competitive  Bidding 
A.  Cellular  Unserved  Areas 

7.  Two  cellular  systems  operate  on 
separate  frequency  blocks  in  each 
cellular  market.'^  The  geographic  areas 
not  covered  after  five  years  by  the  initial 
licensees  are  considered  cellular 
“unserved  areas’’  that  are  licensed 
separately.  In  1991,  we  adopted  random 
selection  procedures  to  govern  licensing 
of  the  cellular  unserved  areas,*  and 
stated  that  we  would  revisit  this 
decision  to  use  lotteries  if  Congress 
authorized  Commission  use  of 
competitive  bidding  procediues.’  As 
noted  above,  competitive  bidding 
authority  was  in  fact  enacted  in  1993.'° 


■'The  Domestic  Public  Cellular  Service  is 
governed  by  Part  22  of  the  Commission’s  Rules,  47 
CFR  Part  22. 

*  See  First  Report  and  Order  and  Memorandum 
Opinion  and  Order  on  Reconsideration,  CC  Docket 
No.  90-6, 6  FCC  Red  6185,  56  FR  56503,  Nov  20, 
1991. 

»/d.at6217. 

'“See  Budget  Act,  107  Stat.  387-392. 


8.  After  receiving  comment  and 
considering  the  extensive  record,  the 
Commission  indicated  in  the  Second 
Report  and  Order  that,  unless 
specifically  excluded,  mutually 
exclusive  applications  for  licenses  in 
the  Public  Mobile  Services,  including 
the  Cellular  Service,  will  be  subject  to 
competitive  bidding  if  they  were  filed 
after  July  26, 1993.'^  We  noted, 
however,  that  applications  filed  before 
July  26, 1993  present  special  issues  due 
to  the  “special  rule’’  of  Section  6002(e) 
of  the  Budget  Act.^^  That  does  not 

require  the  Commission  to  award 
licenses  or  permits  by  competitive 
bidding  if  the  license  applications  were 
filed  before  July  26, 1993,  even  if  the 
applications  otheiwise  meet  the  criteria 
that  would  subject  theln  to  selection  by 
bidding.'*  We  therefore  stated  in  the 
Second  Report  and  Order  that  we  would 
determine  in  a  separate  order  how  to 
authorize  Public  Mobile  systems  if 
applications  were  filed  before  July  26, 
1993.'^  Subsequently,  after  thorough 
consideration  of  the  record,  we  adopted 
a  Memorandum  Opinion  and  Order 
stating  that  in  such  situations  we  will 
award  licenses  for  the  imserved  eireas  by 
random  selection.'® 

9.  Petitions.  We  received  three 
petitions  for  reconsideration  of  the 
provisions  of  the  Second  Report  and 
Order  related  to  authorization  of  the 
cellular  unserved  areas.'®  John  G. 
Andrikopoulos,  et  al.  (Andrikopoulos) 
states  that  where  applications  for 
cellular  imserved  area  licenses  were 
accepted  for  filing  before  July  26, 1993, 
the  applications  should  not  be  subject  to 
competitive  bidding.  Andrikopoulos 
asserts  that  auctioning  these  licenses 
would  be  unreasonable,  retroactive 
application  of  the  Budget  Act.'^  The 
Houston,  Dallas,  Oxnard  and 
Huntington  Cellular  Settlement  Groups 
(Cellular  Settlement  Groups;  Groups) 
assert  that  the  Commission  should 
accept  full-market  settlements  between 
mutually  exclusive  applicants  for 
cellular  unserved  area  licenses.'®  These 
Groups  state  that  Congress  intended  the 
Commission  to  continue  use  of  its 


'  >  See  Second  Report  and  Order  at  1  61  ft  n.58. 

See  id.  at  n.5S.  citing  Budget  Act,  §  6002(e). 

>3  See  Budget  Act,  § 6002(e). 

See  Second  Report  and  Order  at  n.55. 

IS  See  Memorandum  Opinion  and  Order.  PP 
Docket  No.  93-253,  FCC  No.  94-123,  59  FR  37163, 
July  21, 1994,  adopted  May  27, 1994,  released  July 
14, 1994  (Memorandum  Opinion  and  Order). 

See  petitions  of  Thumb  Cellular  Limited 
Partnership  (Thumb  Cellular),  John  Andrikopoulos, 
et  al.  (Andrikopoulos),  and  cellular  settlement 
groups  in  Houston,  Dallas,  Oxnard  and  Huntington 
(Cellular  Settlement  Groups). 

See  Andrikopoulos  Petition  at  4-5. 

>*  See  Cellular  Settlement  Groups  Petition  at  3- 
7. 


existing  policy  favoring  full-market 
settlements,  and  express  concern  that 
the  Second  Report  and  Order  appears  to 
profit  full-market  settlements  where 
licenses  will  be  awarded  through 
competitive  bidding  procedures.'® 
Finally,  Thumb  Cellular,  a  party  to  a 
full-market  settlement  agreement  filed 
for  a  Detroit  unserved  area,  asks  the 
Commission  to  process  its  settlement 
agreement  immediately.*® 

10.  Discussion.  The  issues  raised  by 
these  petitioners  are  fully  addressed  in 
the  Memorandum  Opinion  and  Order. 
which  was  released  shortly  after  these 
petitions  were  filed.  We  stated  in  that 
item  that  we  will  grant  licenses  for 
cellular  unserved  areas  by  random 
selection  from  the  pool  of  applicants 
that  filed  lottery  appUcations  prior  to 
July  26, 1993,  and  we  will  permit  full- 
market  settlements  among  lottery 
appUcants  to  avoid  mutual 
exclusivity.*'  Applications  for  cellular 
unserved  areas  accepted  for  filing  prior 
to  July  26, 1993  will  not  be  subject  to 
competitive  bidding.  Accordingly,  the 
issues  raised  by  these  three  petitioners 
are  moot. 

B.  Principal  Use  of  PCS 

11.  Section  309(j)(l)  of  the 
Communications  Act,  as  amended, 
permits  auctions  only  where  mutually 
exclusive  applications  for  initial 
licenses  or  construction  permits  are 
accepted  for  filing  by  the  Commission 
and  where  the  principal  use  of  the 
spectrum  will  involve  or  is  reasonably 
likely  to  involve  the  receipt  by  the 
licensee  of  compensation  from 
subscribers  in  return  for  enabling  those 
subscribers  to  receive  or  transmit 
communications  signals.**  In  the 
Second  Report  and  Order  we  concluded 
that  PCS  service  would  meet  the  criteria 
for  auctionablility.**  Millin  requests 
that  we  reverse  that  decision  and 
conduct  further  inquiry  concerning  the 
possibility  of  non-subscription  PCS.*'* 
We  consider  and  rejected  Millin’s 
arguments  in  the  Fifth  Report  and  Order 
in  this  docket,  stating  that  the 
overwhelming  weight  of  the  comments 
in  that  proce^ng,  as  well  as  our 
experience  with  &e  PCS  experiments 
that  we  have  licensed,  reflect  that 
licensed  PCS  spectrum  is  likely  to  be 
used  principally  for  the  provision  of 
service  to  subscribers  for 


’"W. 

^“Tbuinb  Cellular  Petition  at  3—4. 

2*  See  Memorandum  Opinion  and  Order  et 
10-18. 

«47  U.S.C.  §309(j)(l). 

*3  See  Second  Report  and  Order  at  H  55-56. 
See  petition  of  Millin  Publications,  Inc. 
(Millin). 
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compensation.^  We  continue  to  believe 
that  the  record  strongly  supports  the 
likelihood  that  PCS  spectrum  will  be 
used  principally  for  the  provision  of 
service  to  subscribers  for  compensation. 
Accordingly,  we  deny  Millin’s  request. 

III.  Auction  Design  and  Procedures 

A.  Activity  and  Stopping  Rules 

12.  Activity  rules  and  stopping  rules 
are  intended  to  govern  the  speed  and 
duration  of  bidding  in  an  auction.  An 
activity  rule  encouuages  each  bidder  to 
participate  actively  through  the  course 
of  an  auction.  Activity  rules  are 
intended  to  ensure  that  simultaneous 
auctions  with  simultaneous  stopping 
rules  will  close  within  a  reasonable 
period  of  time  and  that  bid  prices  will 
convey  meaningful  information  during 
the  course  of  the  auction.  In  the  Second 
Report  and  Order,  the  Commission 
adopted  a  three-stage  Milgrom- Wilson 
activity  rule  as  the  preferred  activity 
rule  when  a  simultaneous  stopping  rule 
is  employed.^®  Under  this  rule  the 
auction  moves  from  stage  1  to  stage  n 
when,  in  each  of  three  consecutive 
rounds  of  bidding,  the  high  bid  has 
increased  on  less  than  some  specified 
percent  of  the  spectrum  {measured  in 
terms  of  MHz-pops)  being  auctioned.^^ 
The  auction  will  move  from  stage  II  to 
stage  ni  when  in  each  of  three 
consecutive  roimds  the  high  bid  has 
increased  on  less  than  some  specified 
percent  of  the  spectrum  (measured  in 
terms  of  MHz-pops).  The  Commission, 
however,  retained  the  flexibility  to 
decide  whether  to  use  an  activity  rule, 
and  if  so  what  type  of  activity  rule  to 
use.  We  describi^  possible  activity 
rules,  and  stated  the  range  of 
alternatives  from  which  we  would 
choose  and  the  circumstances  that 
might  cause  us  to  choose  particular 
rules.  We  stated  that  we  w'ould 
announce  the  activity  rule  to  be  used  by 
Public  Notice  before  an  auction.  2®  A 
stopping  rule  specifies  when  an  auction 
is  over.  In  the  Second  Report  and  Order 
we  stated  that,  for  simultaneous 
auctions,  our  preferred  stopping  rule 
was  that  all  markets  would  close 
simultaneously  if  a  single  round  passed 
in  which  no  new  acceptable  bids  are 
submitted  for  any  license.  We  retained 
the  discretion,  however,  to  announce  at 
any  point  during  a  multiple  round 


Fifth  Report  aitd  Order  at  n.8. 

**  Second  Report  and  Order  at  i  144. 

'^The  number  of  “Mliz-pops'’  is  calculated  by 
multiplying  the  population  of  the  license  service 
area  by  the  amount  of  spectrum  authorized  by  the 
license. 

"/d.  at  1133. 


auction  would  end  after  a  specified 
number  of  rounds.^* 

13.  Petitions.  Southwestern  Bell 
Corporation  (SBC),  the  GTE  Service 
Corporation  (GTE),  and  the  Association 
of  Independent  Designated  Entities 
(AIDE)  eugue  that  the  three-stage 
Milgrom-Wilson  activity  rule  is 
unnecessarily  complex  and  should  be 
simplified  or  eliminated.®®  SBC  points 
out  that  the  three-stage  Milgrom-Wilson 
activity  rule  would  require  the 
Commission  to  track  a  large  number  of 
upfront  payments  and  eligibility  levels, 
and  notes  that  the  software  the 
Commission  intends  to  develop  to  track 
activity  levels  may  not  be  developed  in 
time.  SBC  states  that  allowing  five 
automatic  waivers,  as  the  Commission 
proposes  to  do,  does  not  reduce  the 
uncertainty  and  expense  which  the 
activity  rule  imposes  and  may  make 
bidding  strategy  more  complex.®^  GTE 
states  Aat  the  upfront  payment  formula, 
when  combined  with  the  activity  rule, 
unnecessarily  restricts  bidder 
flexibility.®®  GTE  states  that  the  activity 
rules  limit  the  ability  of  bidders  to 
revise  their  plans  in  the  course  of  the 
auction,  particularly  if  information 
revealed  during  the  latter  stages  of  the 
auction  causes  a  bidder  to  become 
interested  in  additional  properties.  The 
activity  rules,  according  to  GTE, 
discourage  qualified  entities  from 
participating  as  fully  as  they  might 
otherwise  do,  so  that  some  licenses  may 
not  be  awarded  to  the  entity  placing  the 
highest  value  on  them.®® 

SBC  urges  the  Commission  to  alter  the 
stopping  rule  to  allow  the  agency  to 
issue  a  notice  that  bidding  will  close 
after  a  given  number  of  rounds.®'*  GTE 
and  SBC  ask  the  Commission  to  adopt 
a  simpler  activity  rule,  such  as  a 
requirement  that  bidders  be  active  on  a 
single  license  in  each  round.®®  AIDE 
urges  that  the  activity  rules  be 
withdrawn,  at  least  in  the  case  of 
designated  entities.®®  Pacbell  counters 
that  the  three-stage  Milgrom-Wilson 
activity  rule  avoids  delay,  provides 
meaningful  information,  and  allows 
bidders  the  flexibility  to  react  to  that 
information,  and  that  software  is 
available  to  help  ensure  that  the 
Milgrom-Wilson  rule  will  not  be  hard  to 
implement®® 


^»/c/.  at  1132. 

“SBC  Petition  at  l-€;  GTE  Petition  at  6-1 1;  AIDE 
Petition  at  12-13. 
s>  SBC  Petition  at  3r-6. 

3ZGTE  Petition  at  7. 

«/d.at6-10. 

SBC  Petition  at  5. 

“GTE  Petition  at  10-11;  SBC  Petition  at  5. 

AIDE  Petition  at  12-13. 

^'Bell  Opposition  at  ii. 


14.  Discussion.  As  we  noted  in  the 
Second  Report  and  Order,  the  decision 
to  use  activity  rules  and  the  choice 
among  activity  rules  involve  tradeoffs 
among  the  speed  of  the  auction,  bidder 
flexibility,  and  simplicity.®®  The 
petitioners  raise  no  issues  relating  to 
activity  rules  that  we  did  not  consider 
carefully  in  the  Second  Report  and 
Order.^^  We  see  nothing  in  the  petitions 
for  reconsideration  to  cause  us  to 
change  our  opinion  concerning  the 
choices  we  made  among  these  goals. 

15.  We  do  not  believe  that  the 
Milgrom-Wilson  activity  rules  will 
excessively  restrict  bidders’  flexibility  to 
bid  for  desired  combinations  of  licenses 
or  cause  licenses  to  be  awarded  to 
bidders  who  value  them  less  than  other 
bidders.  The  rules  were  expressly 
designed  to  counteract  the  incentive  to 
delay  serious  bidding  that  occurs  in 
simultaneous  auctions,  without  unduly 
limiting  bidders’  flexibility  to  pursue 
backup  strategies  and  to  use  new 
information.'*®  The  restrictions  placed 
on  bidders  at  the  beginning  of  the  three- 
stage  auction  procedmre  are  modest.  In 
the  first  stage,  to  retain  full  eligibility  a 
bidder  need  only  bid  on,  or  have  the 
highest  bid  from  the  previous  round  on, 
licenses  representing  at  least  one-third 
of  the  MHz-pops  he  or  she  ultimately 
hopes  to  'win.  In  the  second  stage,  the 
bidder  must  bid  on,  or  hold  the  high  bid 
on,  two-thirds  of  the  MHz-pops  he  or 
she  hoptes  to  win.  Only  in  the  third  stage 
are  bidders  required  to  bid  on  the  full 
amount  of  MHz-pops  they  hope  to 
acquire.**  Bidders  may  sMft  bids  among 
any  combination  of  licenses  from  round 
to  round.*®  Paul  Milgrom  points  out  that 
at  the  shift  from  stage  I  to  stage  II  there 
will  be  no  more  than  three  bidders  on 
an  average  license,  and  at  the  shift  to 
stage  III  there  will  be  at  most  1  Vz 
bidders  on  an  average  license.*®  Because 
the  progression  to  higher  stages  imparts 
such  information,  it  gives  the  bidders 
important  signals  concerning  the  state  of 


Second  Report  and  Order  at  1 134. 

“For  instance,  GTE  notes  that  a  bidder  may  be 
interested  in  some  properties  only  if  it  can  also 
acquire  other  key  prop^ies.  GTE  states  that  "under 
the  modified  Mil^m-Wilson  rule,  the  bidder  could 
be  forced  to  choose  between  dropping  out  of  the 
auction  prematurely  or  staying  active  in  markets 
that  may  prove  to  be  less  valuable  if  the  bidder 
loses  out  in  the  other  key  markets.**  GTE  Petition 
at  9-10.  The  Secotui  Report  and  Order  considers 
the  same  situation  of  interdependency  and 
concludes  that  a  bidder  would  have  more  flexibility 
with  the  three-stage  Milgrom-Wilson  rule  than  with 
another  possible  activity  rule,  diet  of  starting  the 
bidding  with  the  third  stage  of  the  Milgrom-Wilson 
rule.  See  Second  Report  and  Order  at  1 142. 

*oid. 

Id.  at  1 137. 

«/d.  at1  136. 

*^Ex  parte  submission  of  Paul  Milgrom,  ]une  21, 
1994  at  2. 
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bidding.  By  stage  Ht,  bifitfing  sfatmM  he 
rapidly  dsawiagto  a  ekise,  aiid  aay 
major  shifts  in  straf^y  should  alra^y 
have  been  implemenlecL  Bidders  who 
believe  that  th^  may  want  fn  expand 
their  purchases  if  prices  are 
unexpectedly  low  can  guarantee  their 
ability  to  do  so  by  making  a  suffteiently 
high  up&ont  payment. 

16.  In  the  Second  Report  and  Order, 
we  also  stated  our  intention  to  redtice 
the  complexity  faced  by  bidders  by 
developing  bidding  softw'aie  and 
making  it  available  to  all  bidders  in 
auctions  in  which  a  Milgrom'Wilson 
activity  rule  is  used.'*^  SBC  expresses 
concern  that  the  software  may  not  be 
available  in  time.  Software  was  in  fact 
developed  in  time  Cor  the  July 
nationwide  narrowband  auction,  and 
performed  successfully  in  that  auction. 

In  light  of  that  stKcess,,  we  have  bo 
doubt  that  ^propriate  software  will 
also  be  available  for  the  lemaining 
narrowband  and  broadband  auctions. 

1 7.  Finally,  we  remind  petitioners 
that,  in  the  Second  Report  and  Order, 
we  adopted  the  three-stage  Milgromr 
Wilson  activity  rules  ooly  as  a  preferred 
option.'*^  We  deferred  to  later,  service- 
specific  Orders  the  choice  ol  actual 
rules  to  be  used  in  auctions  for 
individual  services,  depending,  as 
discussed  in  the  Seeonid^Repoh  and 
Order,  on  the  characteristics  ^  the 
services  and  our  experience  with  the 
conduct  of  uictiens.  In  adchtkm,  we 
retained  the  flexibility  to  deride  on  an 
auctioB-by-aaetkm  basis,  and  to 
announce  by  Public  Notice  before  the 
auction,  whether  to  use  an  activity  rule, 
and  if  so  what  type  of  rule.'**’  Thus,  iS 
experience  shows  that  the  Milgrono^ 
Wilson  rules  are  nnduly  di^ult  to 
administer,  we  may  sh^  to  c^her 
activity  rules,  induing  the  one 
recommended  hy  p^tioaers  reipiiring 
only  that  bidders  be  active  oc  a  single 
license  in  each  roundi.  We  also  expressly 
retained  the  diseretioc.  requested  by 
SBC,  to  axmounce  at  aay  point  during  a 
multiple  round  atictiosi  tl^  the  auetkm 
will  end  after  su»e  specified  nurabei  ot 
additkmal  nxinds,'^ 

18.  In  the  Second  Report  and  Order 
the  Caramissioa  also  retained  the  s^lity 
to  speed  up  an  atKikm  by  announcing 
at  any  time  during  an  aciction  that  the 
next  stage  of  the  auctioo  will  begin  in 
the  next  bidding  round,'**’  ha  this  Chdec 
the  Coromissioa  wishes  to  make  explicit 
that  this  discretion  could  be  exercised 
by  employing  an  alternative  rule  for 


**  Second  Report  and  Order  ai  MO. 
■*’  Second  Report  and  Order  at  %  VM, 
«W.at1 133. 

«/d.  al1132. 

*’*ld.  at  n.110. 


moving  frcaoi  one  stage  ol  the  auction,  to 
the  next.  The  Comraission  wilt 
announce  by  Ptiblic  Notice  pvior  to  an 
auction  ks  intent  to  use  an  ^emative 
rule.  One  piossibhi  alternative  rale 
would  be  diat  the  auction  will  move  to 
the  next  stage  if  in  each  ol  some  fixed 
number  of  rounds,  bidding  aetivtty  is 
below  some  level  measur^  as  the  ratio 
of  new.  bids  (measured  in  terms  of  MHz- 
pops)  to  available  licenses  fmeasured  in 
terms  of  MHz-pops).  The  ratio  of  new 
bids  to  licenses  may  be  a  better  measure 
of  biddiiig  activity  thmi  the  percentage 
of  toted  licenses  on  which  the  high  bid 
has  increased  (measured  in  terms  of 
MHz-pope)  because  it  accounts  for  the 
possibility  that  bidding  may  be 
concentrated  on  a  few  licenses,  hr 
contrast,  the  latter  measure  indicates  the 
same  level  of  bidding  activity  reg^dless 
of  how  many  bids  are  made  oo  a  gjivgix 
set  of  licenses. 

B.  Suggested  Opening  Bid 

19c,.ln  the  Second  Report  and  Order, 
we  stated  that  in  multi^  round 
auctions  the  Commissxaa  will  generally 
specify  rmnimum  bid  incrertiaitBto 
speed  the  progress  of  the  auction.'**  The 
bid  incremeBt  is  the  amount  or 
percentage  by  which  die  bid  ntost  be 
raii»d  above  the  previoas  round’s  high 
bid  in  order  to  be  acc^ted  as  •  valid  bid 
in  the  curresl  round.  We  retained  the 
discretion  to  use  a  "suggested’* 
minimum  hid  increment  rather  than  a 
required  bid  increment.*® 

20.  b)  the  recent  natkmwkle 
narrow-band  auctions,  if  became 
apparent  that  the  Crnnmisnoit  may  need 
furthn*  toots  to  avoid  unnecessarily  long 
auctions,  hft  order  to  expedite  the 
auction  process  ftirther,  we  also  reserve 
the  discretkm  to  establish  a  suggested 
opening  bid  on  each  license  in  addition 
to  the  minimum  bid  meretnent.**  Where 
we  adopt  a  suggested  opening  bid, 
initial  bids  will  have  to  be  above  die 
minimum  bid  increment  but  may  be 
below  the  suggested  opening  bid. 
Generally,  we  will  establish  suggested 
opening  bids  in  the  range  of  $.02-^5.20 
per  pop  per  MHz  for  each  Ifoense.  This 
suggested  openi'ng  bid  wiR  provide 
bidders  with  an  incentive  to  start 
bidding:  at  a  substantial  portion  of  the 
license  vdue,  thus  ensuimga  rapid 
conclusion  of  the  auction. 


Second  Report  and  Order  at  ^  fit. 

^  Under  a  su(tgested<  nHnimua»  inerein«H> 
ru  le,  the  auetkjB’  wauild:  cisse  S  aa  bidti  eniy  eae 
bid'  was  submitted  that  was  above  the  mkiimum  bi4 
increment.  Id.  at  n.  102. 

See  ex  parte  submission  of  Paui  Mi'^rem,  May- 
19,  1994. 


C.  Cbmmisaion  Discretion  Ehiring 
Auctions 

21.  !n  the  Second  Report  and  Order, 
and  discussed  supra,  we  chose  our 
primary  auction  methodology,  but  noted 
that  no  one  auction  design  is  optimal  for 
all  auctionable  services.  We  stated  that 
we  would  adopt  auction  rules  for 
sptecific  services  in  subsequent  Report 
and  Orders,  based  on  criteria 
established  in  the  Second  Report  and 
Order.  We  further  stated  that  when  we 
announced  individual  auctions  for 
specific  services,  we  would  specify 
more  detailed  procedures  for  those 
auctions  in  a  Public  Notice,  but  that 
those  procedures  also  would  be 
governed  by  criteria  set  forth  in  the 
Second  Report  and  Order Our  rules 
also  afforded  flexibility  ivith  respect  to 
some  auction  procedures,  such  as  those 
governing  the  duration  of  ludding 
rounds,  minimum  bid  amounts,  and 
stopping  rules,  and  we  stated  that  we 
might  make  decisions  regarding  such 
matters  during  the  course  of  an 
auction.*^ 

22.  Petition.  The  National  Association 
of  Business  and  Educational  Radio,  bic. 
(“NABERH  assertsthat  the  atu^tion  rules 
do  not  comply  with  the  publfe.  interest 
and  the  Administrative  Procedure  Act*^ 
because  they  allow  the  Commission  to 
circumvent  the  normal  notice  and 
comment  procedure,  and  that  the  rules 

"  prevent  providers  of  service  fiom 
devising  a  business  plan  and  auction 
strategy  in  advance.**  NABER  states  that 
the  Commission,  should  eliminate  its 
discretion  to  change  the  auetkm  rules  or 
procedures  during  a  particular  auction, 
that  bidders  need  to  know  the  rules 
which  will  apply  for  a  particular  service 
auction,  and  that  inter^ted  parties 
should  have  the  opportunity  to  provide 
meaningful  comment  before  the  final 
auction  rules  for  particular  services  and 
frequencies  are  set.**  NABER  asserts 
that  should  the  Commission  ebamgp 
bidding  methods  is  mid-stream  without 
prior  puUic  comment,  the  Commission 
would  violate  the  notice  and  coraioent 
rulemaking  requirements  of  die 
Administrative  Procedure  Act.  by  its 
failure  to  keep  a  record  and  analyze  aad 
consider  all  relevant  m^ter  regarding 
those  new  rules,** 

23.  Discussion.  We  believe  that  the 
process  we  have  used  to  adopt  auctioo 
designs  and  impfementation  proi:»dkires 
and  the  rules  themselves  fully  comply 


■'^yd.at  168. 

Id.  at  11 123. 126.  132. 

See  AAninistrative  yyocvawv  At;t,  S  tX.S.IJ. 
SS551  etseq. 

NABER  PmStwsfaCZ 
'»Id.»t9. 

Id.  at  9:  see  5  « ‘..S.C  ft.S.ta. 
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with  the  Administrative  Procedure  Act. 
In  the  NPRM  in  this  docket,  we 
provided  notice  of  the  auction  designs 
we  were  considering  and  requested 
comment  on  issues  of  auction  design 
and  procedure.  We  received  voluminous 
public  comment  on  these  issues.  In  the 
Second  Report  and  Order,  we  carefully 
considered  all  comments  and 
suggestions  concerning  a  wide  variety  of 
proposed  auction  designs,  including  the 
comments  and  proposals  of  numerous 
experts  in  auction  theory.  We  have 
established  a  broad  firamework  for  the 
conduct  of  license  auctions,  specifying 
a  menu  of  auction  designs  and 
procedures  from  which  we  will  chocse 
for  individual  auctions.  We  have 
identified  our  preferred  options,  and 
have  discussed  the  circumstances  in 
which  we  believe  the  various  options 
will  be  most  appropriate  in  order  to 
serve  our  statutory  goals,  and  which  are 
therefore  most  likely  to  be  chosen.  After 
the  Second  Report  and  Order  was 
issued,  wre  made,  in  addition,  more 
specific  choices  of  auction  designs  for 
particular  services  in  Orders  dealing 
with  those  services.®®  We  have  also 
established  application,  payment,  and 
penalty  procedures  for  individual 
services.®*  The  procedures,  we  believe, 
afforded  members  of  the  public  all  of 
the  procedural  rights  to  which  they  are 
entitled  under  the  Administrative 
Procedure  Act. 

24.  Our  rules,  however,  must  also  be 
flexible  enough  so  that  we  can  adjust 
our  procedures  to  fit  the  circumstances 
of  individual  auctions.  We  will  not 
know  until  we  have  gained  some 
experience  wdth  simultaneous  multiple 
round  auctions  exactly  what  values  of 
such  parameters  as  bidding  increments 
and  triggers  for  movement  to  the  next 
auction  phase  work  best  under  what 
circumstances.  Consequently,  we 
believe  that  it  is  important  for  those 
running  the  auctions  to  be  able  to  use 
information  generated  in  the  early 
auctions  and  in  the  early  rounds  of 
individual  auctions.  Further,  it  may  be 
important  to  be  able  to  respond  to  the 
behavior  of  bidders  in  the  course  of 
particular  auctions.  We  may  find  it 
desirable  to  allow  more  time  for 
consultation  betw'een  bidding  rounds  in 
complex  auctions,  for  instance,  or,  in 
light  of  the  statutory  requirement  to 
issue  licenses  expeditiously,  to  increase 
the  bidding  increment  to  hasten  the 
conclusion  of  an  auction  if  the  auction 
is  proceeding  slowly.  Clearly,  notice 

“See  Third  Report  and  Order  at  If  16—40, 
Fourth  Report  and  Order  at  f  11-18,  and  Fifth 
Report  and  Order  at  11 27-57. 

*®See  Third  Report  and  Order  at  11 41-60, 
Fourth  Report  and  Order  at  11 19-29,  and  Fifth 
Report  and  Order  at  11 58-92. 


and  comment  procedures  would  be 
unworkable  in  such  cases.  The 
flexibility  that  our  rules  permit  us  is 
analogous  to  the  ad  hoc  decisional 
authority  that  may  be  exercised  within 
other  types  licensing  proceedings,  and 
our  discrction  here  is  similculy 
constrained  by  the  general  framework 
and  standards  embodied  in  our  rules. 

The  latitude  remaining  to  the 
Commission  to  alter  auction  procedures 
is,  however,  necesscuy  to  ensure  that  we 
can  make  improvements  as  we  become 
aw’are  of  the  need  for  them,  and  that  we 
can  manage  auctions  efficiently.  The 
Commission  will  exercise  its  discretion 
in  a  manner  consistent  with  our  clearly 
articulated  goals  and  the  general 
procedures  we  have  established. 

25.  We  have  also  taken  care  to 
safeguard  bidders’  interests.  During  the 
course  of  an  auction  only  minor 
adjustments  in  procedures  are  permitted 
that  will  necessitate  no  major  changes  of 
strategy  on  their  part.  Further,  we  have 
stated  clearly  which  procedures  are,  and 
which  are  not,  subject  to  change  during 
the  course  of  an  auction,  so  that  bidders 
will  know  what  kinds  of  changes  to 
expect  and  to  prepare  for.  We  have 
stated  that  when  we  announce  auctions 
for  particular  services  by  public  notice, 
we  will  also  announce  the  procedures  to 
be  used  in  those  auctions.®*  We  believe 
that  this  approach  will  provide 
prospective  bidders  with  ample 
information  to  plan  rational  bidding 
strategies. 

26.  Finally,  although  the  Commission 
has  never  before  used  auctions  as  a 
licensing  method,  we  note  that  our 
auction  procedures  afford  as  much,  or 
more,  detailed  guidance  to  bidders  than 
is  usually  provided  in  advance  of  an 
auction.  For  example,  in  conventional 
oral  auctions  the  auctioneer  customarily 
has  the  discretion  to  alter  bid 
increments  and  other  procedures  at  will 
in  any  manner  and  at  any  time  during 
an  auction.  As  in  other  types  of 
auctions,  we  believe  that  it  will  be 
critically  important  to  the  success  of  our 
auctions  to  leave  the  Commission  some 
discretion,  to  fine-tune  auction 
procedures  between  auctions  and,  in 
some  cases,  on  an  ad  hoc  basis,  during 
the  course  of  an  auction.  Accordingly, 
we  affirm  our  original  decisions  to 
adopt  rules  that  afford  the  Commission 
some  flexibility  to  modify  its  procedures 
during  the  course  of  an  auction,  wdthin 
the  scope  of  the  options  we  have 
delineated  and  under  the  circiunstances 
described  above. 

Second  Report  and  Order  at  1 68. 


D.  Treatment  of  Upfront  Payments 

27.  In  the  Second  Report  and  Order 
we  required  bidders  to  tender  a 
substantial  payment  in  advance  of  the 
auction  in  order  to  deter  frivolous  or 
insincere  bidding.®^  Upfront  payments 
were  also  intended  to  provide  a  source 
of  funds  for  collection  of  penalties  for 
bid  withdrawal.®^  The  amount  of  the 
upfront  payment  was  related  to  the  level 
of  eligibility  the  bidder  wished  to 
establish,  measured  in  terms  of  the 
population  and  amount  of  spectrum 
encompassed  by  the  licenses  on  which 
the  bidder  was  permitted  to  bid.  In  some 
cases  the  upfront  payment  could 
amount  to  millions  of  dollars.®®  We 
required  that  upfront  payments  be 
submitted  prior  to  bidding,  and  we  did 
not  permit  use  of  letters  of  credit  or 
Treasury  bills  for  upfront  deposits  due 
to  administrative  difficulties  in 
accepting  payment  in  such  forms,  at 
least  until  the  Commission  has  more 
experience  in  conducting  auctions.®^ 

We  stated  that  upfront  payments  made 
by  a  winning  bidder  would  be  applied 
to  satisfy  its  down  payment  obligations, 
and  that  losing  bidders’  upfront 
payments  would  be  returned  if  they 
wished  to  withdraw  from  further 
bidding.®® 

28.  Petitions.  GTE  asserts  that  the 
Commission  should  adopt  an  interest- 
bearing  evergreen  deposit  procedure  for 
upfront  deposits.®®  GTE  states  that, 
since  the  Commission  is  not  currently 
authorized  to  establish  interest-bearing 
accounts,  substantial  sums  of  money 
could  be  tied  up  in  upfront  deposits 
without  any  accrual  of  interest  for 
substantial  periods  of  time.  GTE  asserts 
that  maximum  bidder  flexibility  can  be 
achieved  by  allowing  bidders  to  add  or 
withdraw  deposit  funds  during  the 
course  of  the  auction.  GTE  states  that 
the  Commission  needs  to  ensure  that  it 
has  the  requisite  authority  to  permit  the 
accumulation  and  payment  of  interest. 

29.  AIDE  states  that  when  a  winning 
bidder’s  upfront  payments,  less  bid 
withdrawal  penalties,  exceed  the 
required  deposit,  the  excess  upfront* 
payment  should  remain  available  for 
crediting  to  another  auction  or  for 
refund  to  the  winning  bidder.®^  AIDE 
points  out  that,  in  the  case  of  designated 
entities,  the  required  deposit  is  only  10 
percent.  AIDE  notes  that  the 
Commission  has  stated  that  it  will  apply 
this  policy  for  losing  bidders,  and  as  a 

*>  Second  Report  and  Order  at  ^  171. 

62  W.  at  1176. 

62  W.  at  1172, 173. 

6“/^  at  1182, 184, 185. 

»s/d.  at1187,  n.l40. 

66  GTE  Petition  at  11-13. 

6'  AIDE  Petition  at  15. 
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matter  o£  eqmli  protectian  the 
Commissim  shi^d  apply  the  same 
policy  1!o  winning  bidders  with  excess 
upfront  payments.** 

30.  AIDE  requests  clarification  of 
footnote  133  in  the  Second  Report  and 
Order*'*  Footnote  133  readis: 

For  example,,  an  entity'  that  is 
interested!  in  bidding  on  several  30c  MHa 
PCS  hcertses  with  a  goal  of  providing 
service  to  a  popuhtion  of  at  most  50 
million  dionlid  cuke  an  upfront 
payment  of  $30  mdlion  ('$lo2  x  30  MHz 
X  SO.OOO.OCOk  Thcd!  bukEer  wHli  not  be 
permitted  ta  bid  fat  any  thnej  in  the. 
auction,  oe  be  permitts^to  vvin,  ^MKz 
licenses  covering  more  than  50  millimc 
pops. 

31.  EJisettssion.  Allowing  bidders  hr 

add  funds  to  upfront  deposits  im  order 
to  increase  their  eligibility  tevel,  or  to 
withdraw  funds  from  upfront  deposits, 
as  GTE  recommends,,  would  add  greatly 
to  the  complexity  of  the  Comaaisskmi’a 
administrative  task.  TheComnmsioD 
would  have  to  keep  track  of  changes  in 
eligibility  diie  to  changes  in 
payments,  as  well  as  to  changes  ias 
bidders’  activity  levels,  and  wmdd  have 
In'  ascertain  that  food  transfers  had 
taken  place  before  pemutting  tuddeis  to 
bid  at  the  levels  to  which  the  additioBal 
payments  entitled  them.  Because  of  the 
short  intervals  betweeni  rounds,  delays 
in  the  transfer  of  ftmds  wiould  bkely 
create  prc^lenn  for  both  bidders  and  the 
ConxmisskiR.  For  these  reasons,  we 
believe  it  is  prudent  to  reqpxre  bidders 
to  submit  upfront  payments  that 
represent  the  maxiimnn;  level  ol  bidding 
that  they  antietpato  before  the  beginning 
of  the  auction.  Bidders  can  always 
ensure  that  they;  will  he  ^lle  to  expand 
their  bidding  ^Dove  their  originally 
anticipated  level  by  snbnxittfrig  a 
sufficiently  large  upfront  p^Finent  and 
maintaining  a  activity  level. 

32.  We  agree  w^  AIDE,  that  winnera’ 
upfront  deposits,  in  excess  of  their 
required  down  payment  deposits  and 
any  penalties  they  may  owe,  should  be 
refunded  expeditiously.  Wo  intend  to 
refund  excess  upfront  deposits  ol  all 
bidders  as  soon  as  possibllei  We  will  not 
apply  excess  upfront  deposit  balances  to 
subsequent  auctions,  however,  diue  to 
the  additional  administraCive  difficulty 
of  trackiw  the  funds. 

33.  With  respect  to  AIl^’^s  request  far 
clarificatton,  we  clarify  that  faotncriie 
133  means  that  in  any  round  of  the 
auctiozv,  a  bidder  who  has  made  aa 
upfroal  pa3renient  of  $30  otillioa  may  bid 
on,  or  bold  the  high  Ind  from  the 
previous  round:  on,  30  MHz  licenses  in 
markets  with  a  combined  populatioa 


»»W.  at  T6. 
"’'Id.  at  ta. 


totaling  net  more  than  54!imillMm.  The 
specific  licenses  on  which  the  bidder 
submits,  bids  may  vary  from:  round  to 
round,  but  the  tetel)  MHz-pofi)  ceilii^ 
cannot  be  exce^ed  in  any  single  round. 

E.  Default  Penalty 

34.  In  the  Second  Repett  and  Order 
the  Gommissioa.  imposed  a  default 
penalty  far  withdrawing  a  bid  afrer  a 
simultaneous  multiple  round  auetuBK 
has  closed.^*  This  default  penalty  was 
set  at  3  percent  of  the  amount  of  the 
winning:  bid  the  next  time  the  license  is 
offered  by  the  CommissioBi,  or  3  percent 
of  the  aojount  of  the  defiiuking,bi<kief ’s 
bid,  whichever  is  less.  The  default 
penalty  would  be  imposed  ia  addition 
to  the  bid  withdrawal  penalty,  which 
was  set  at  the  difference  between  the 
amount  bid  and  the  asaount  of  the 
subsequent  winning  bidL  We  stated  that 
the  default  ptenalty  was  intended  to 
provide  an  incentive  for  bidders  who 
wished  to  withdraw  their  bids  to  do  so 
before  the  close  of  thaauctiooL  We 
stated  that  such  a  penalty  was 
appropriate  because  a  withdrawal  that 
occurs  after  an  auction  closes  is  likely 
to  be  more  hainnful  than  one  that  occurs 
before  clo»ng.  We  stated  that  if  a 
withdrawal  occaus  alter  the  auefioa 
closes,  other  bidders  will  have  little 
opportunity  to  revise  their  strategies, 
and  the  likelihood  will  be  lower  that  the 
licenses  will  be  awarded  to  those  who 
value  them  most.  We  also  stated  that 
default  imposes  on  the  govenunent  the 
extra  costs  of  re-wctianuig  the  license. 

35.  Petition.  AIDE  asserts  that  the 
default  penalty  will  produce  a  windfall 
to  the  Treasury  if  the  winning  bid 
exceeds  the  defaulting  bid  by  more  than 
3  percent.^^  AIDE  states  that  the 
d^aulting  bidder  should  pay  no  penalty 
if  the  second  hid  exceeds  the  defaulting 
bid  by  3  percent  or  more,  and  that  if  the 
second  bid  exceeds  the  (lRfaulti.ng  bid 
by  less  than  3  percent,  the  defauMug 
bidder’s  penalty  should  be  the 
difference  between  the  second  winning 
bid  and  103  percent  of  the  defaulting 
bid. 

36.  Discussion.  We  befieve  that  it  is 
appropriate  to  charge  the  full  3  percent 
default  penalty  in  addition  to  the  bid 
withdrawal  penalty  whether  or  net  the 
winning  bid  in  the  second  auction 
exceeds  the  defaulting  bid.  As  we  stated 
in  the  Second  Repeat  and  Order ^  the 
function  of  the  default  penalty  is  to 
encourage  bidders  who  plan  to 
withdraw  their  bids  to  do  so  before  the 
close  of  the  auction.”  The  additional 
costs  to  the  CoQunissian  and  to  other 


'o  5ecam^Jtep«if  ondtOpcterdfglda. 
”  AIDK.P«Cltkaaiat  to 
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bidders  of  auctioning  the  Kcense  a 
second  time,  and  the  increased 
likelihood  that  the  ficense  will  not  be 
won  by  the  bidder  who  values  it  most, 
are  incurred  as  a  consequence  of  default 
regardless  of  the  level  ol  the  bids,  Evers 
if  the  winning  bid  is  higher  than  the 
defaulting  we  have  no  reason  to 
believe  that  it  is:  hi^b^  than  the 
wijaning  bid  would  have  beers  had  the 
defaulting  bidder  withdiawa  before  the 
close  of  the  auction,  nor  have  we  reasim 
to  believe  that  a  hig^  winning  bid 
compensates  far  die  sndesiKdiie  effects 
of  default  (kansequently ,  we-  letaisB  the 
default!  penalty  as  set  fenth.  ia  the 
Second  Report  and  Order. 

F.  Disclosiue  of  Bidding  Information 

37.  In  the  Second  Report  and  Order 
the  CommissioBt  recognized  the 
informational  benefits  to  be  gained  from 
releasing  bidder  identities  daring  an 
auction,  but  eonchaded  that  such 
information  should  not  be  released 
because  "the  risk  of  collusion  and 
strat^c  inanipulalioii  eutwei^rs  the 
benefits  of  the  additional  information.’' 
Instead  the;  Comraission  adopted  an 
intermediate  approach  pursuant  k> 
which  the  l^der  identification  numbers 
and  bid  amounts  for  each  bidder  will  be 
released  at  the  end  of  each  round  ol 
bidding.  This  approach  provides 
bidders  with  usefal  infonnatioa.  widiout 
incurring  excessive  risks  of  colhiskm: 
and  strategic  manipulatUm.^^ 

38.  Petitions.  and  Southwestern 
Bell  request  that  the  identities  of 
bidders  be  released  during  the  course  of 
the  auction.  GTE  requests  that  the 
identity  of  the  bidder  associated  with 
each  bidder  identification  number  be 
disclosed  during  the  bidding  process.^'* 
SBC  ^tes  that  the  Commission  should 
aimounce  both  the  identity  of  the 
highest  bidder  and  the  bid  amount  far 
each  round  of  the  auction.’*  GTE  argues 
that  a  bidder  must  construct  a  strategy 
based  on  its  own  valuation  of  the 
spectrum  as  well  as  estimates  of  its 
competitors’  valuations  and  past  bids, 
and  that  a  fundamental  component  ol 
this  exercise  is  knowledge  who  the 
competitors  are.  GTE  notes  that  the 
Commission's  sole  justification  for  not 
furnishing  infarmation  about  the 
identity  of  bidders  is  a  concern  for 
collusion,  and  states  that  the  Second 
Report  and  Order  includes  other 
mechanisms  far  minimizing  collusion. 
GTE  states  that  increases  in  available 
informatioa  raise  the  level  of 
competition  and  the  efficiency  of 
license  assignments,  and  that  access  to 
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bidder  identification  information  may 
increase  revenue  from  the  auction 
process  while  ensuring  award  to  the 
bidder  who  most  highly  values  the 
license.^®  SBC  argues  that  the  decision 
to  keep  winning  bidder  identities  secret 
creates  an  opportimity  for  collusive 
behavior  bemuse  cartels  could 
coordinate  activities  and  pimish 
violators  without  detection.  SBC  notes 
that  if  the  identity  of  all  bidders  is 
known,  the  Commission  and  bidders 
need  not  be  concerned  with  protecting 
bidders’  identity.  SBC  states  that 
knowing  who  the  successful  bidders  are 
affects  other  bidders’  ability  to  assess 
the  accuracy  of  their  valuation  of  the 
spectrum  and  allows  them  to  ascertain 
that  an  aggregation  of  licenses  is 
underway  which  might  pose  a 
competitive  threat.  MCI  states  that 
because  of  the  potential  for  bidder 
collusion  and  strategic  manipulation, 
bidder  identities  should  not  be 
revealed.^^ 

39.  Discussion.  Arguments  in  favor  of 
disclosing  bidder  identities  primarily 
turn  on  the  value  of  the  information  in 
improving  the  quality  of  bids.  Some 
auction  experts  argue  that  bidders’ 
estimates  of  license  values  can  be 
improved  by  comparing  them  to  the 
valuations  of  their  competitors.^® 
Bidders’  valuations  of  licenses  may  also 
be  highly  dependent  on  knowing  the 
identity  of  neighboring  carriers, 
especially  regional  leaders  and 
competitors,  and  on  knowing  the 
manner  in  which  complementary 
licenses  are  likely  to  be  used  and  the 
compatibility  of  standards  both  inside 
and  outside  their  desired  service  areas. 
Maximizing  information  available  to 
bidders  may  increase  bids  by  decreasing 
bidders’  incentives  to  reduce  their  bids 
to  avoid  the  “winner’s  curse,’’  the 
tendency  for  the  bidder  who  most 
overestimates  the  value  of  the  item  for 
sale  to  win  an  auction.  Revealing  bidder 
identities  may  facilitate  awarding 
licenses  to  those  who  value  them  most 
highly  by  providing  more  information  to 
bidders.  More  acciu-ate  valuation  of 
licenses  by  bidders  can  thus  improve 
the  efficiency  of  license  assignments.  In 
addition,  publicly  disclosing  the 
identity  of  other  bidders  may  encourage 
vigorous  bidding  for  licenses.  Releasing 
bidder  identities  may  increase  interest 
in  and  media  coverage  of  the  auctions. 

40.  Our  experience  with  the  first 
narrowband  PCS  auction  showed  that 
preventing  bidder  identities  from  being 


^*GTE  Petition  at  5-6. 

MCI  Comments  at  3. 

'•See  e.g.  comments  of  PacBell  on  NPRM, 
Attachment  by  Paul  R.  Milgrom  and  Robert  B. 
Wilson  at  21. 


revealed  can  be  extremely  difficult.  In 
addition,  if  some  but  not  all  bidders 
know  other  bidders’  identities,  those 
bidders  have  an  advantage  in  the  quality 
of  information  available  to  them  and  in 
the  potential  ability  to  thwart  others’ 
bidding  strategies.  Concealing  bidder 
identities  may  give  an  advantage  to 
larger  bidders  &at  have  the  resources  to 
devote  to  discovering  other  bidders’ 
identities. 

41.  As  we  noted  in  the  Second  Report 
and  Order,  however,  releasing  the 
identities  of  high  bidders  may  foster 
strategic  manipulation,  such  as  bidding 
up  the  prices  of  licenses  needed  by 
rivals,  and  may  facilitate  collusion.^® 
Some  auction  experts  argue  that 
anonymity  makes  it  harder  to  target  a 
firm  for  strategic  hold-up  because  the 
bidding  and  aggregation  strategies  of 
specific  competitors  cannot  be  easily 
detected.®®  Concealing  bidder  identities 
makes  initiating  collusive  arrangements 
during  the  course  of  an  auction  more 
difficult  because  bidders  will  not  easily 
be  able  to  identify  the  parties  against 
whom  they  are  bidding,  unless  those 
parties  voluntarily  reveal  their 
identities.  On  the  other  hand, 
concealing  bidders’  identities  may  not 
be  critical  to  preventing  collusion 
during  an  auction;  existing  antitrust 
laws  and  the  FCC’s  collusion  rules 
should  be  adequate  to  prevent  collusive 
conduct.  In  any  event,  under  an 
anonymous  bidding  scenario,  if  bidders 
want  to  collude  they  can  simply 
disclose  their  bidder  identification 
numbers  to  one  another  before  the 
auction. 

42.  Because  of  the  advantages  of 
providing  more  information  to  bidders 
and  the  difficulties  involved  in  ensuring 
that  bidder  identities  remain 
confidential,  we  will  generally  release 
the  identities  of  bidders  before  each 
auction.  However,  we  recognize  that 
experts  disagree  on  the  potential  for 
knowledge  of  bidders’  identities  to 
facilitate  collusion  and  other  strategic 
behavior.  Consequently  we  wish  to  have 
the  flexibility  to  conceal  bidder 
identities  if  further  experience  shows 
that  it  would  be  feasible  and  desirable 
to  do  so.  We  may  also  wish  to  test  the 
effects  of  releasing  identities  of  bidders. 
Consequently  we  are  reserving  the 
option  to  withhold  bidder  identities  on 
an  auction-by-auction  basis.  If  we 
decide  to  withhold  bidder  identities  for 
a  particular  auction,  we  will  announce 
that  decision  by  a  service-specific 


'•Second  Report  and  Order  at  i  158. 

•“Comments  of  NYNEX  on  NPRM,  attachment  by 
Robert  C.  Harris  and  Michael  L.  Katz.  "A  Public 
Interest  Assessment  of  Spectrum  Auctions  for 
Wireless  Telecommunications  Services”  at  9. 


auction  Order.  We  will  announce  by 
Public  Notice  prior  to  each  auction 
whether  the  identities  of  bidders  will  be 
made  public  in  that  auction. 

G.  Standby  Queue 

43.  Petition.  GTE  states  that  for  10 
MHz  blocks  in  broadband  PCS  the 
Conunission  should  adopt  the  “standby 
queue’’  bidding  mechanism  considered 
in  experiments  sponsored  by  the 
National  Telecommunications  and 
Information  Administration  and 
conducted  at  the  California  Institute  of 
Technology.®*  The  standby  queue 
allows  parties  seeking  individual 
licenses  to  coordinate  their  bids  in  order 
to  beat  a  bid  for  a  combination  of 
licenses.  GTE  asserts  that  the  standby 
queue  would  allow  bidders  seeking  to 
combine  smaller  blocks  into  a  larger  set 
of  fi^quencies,  or  to  combine  blocks  on 

a  geographic  basis,  to  obtain  information 
about  the  status  of  bidding  that  would 
permit  them  to  bid  rationally  and 
efficiently. 

44.  Discussion.  The  standby  queue  is 
a  mechanism  to  be  used  in  conjunction 
with  combinatorial  auctions.  In  the  Fifth 
Report  and  Order  we  concluded  that  the 
disadvantages  of  combinatorial  bidding 
were  likely  to  outweigh  the  advantages 
for  auctions  of  broadband  PCS  licenses, 
and  we  adopted  simultaneous  multiple 
roimd  bidding  as  our  auction 
methodology  for  broadband  PCS 
licenses.  Nevertheless,  we  left  open  the 
option  to  use  combinatorial  auctions  if 
simultaneous  multiple  round  auctions 
do  not  result  in  efficient  aggregation  of 
licenses,  and  if  there  fue  significant 
advances  in  the  development  of 
combinatorial  auctions.®^  Although  we 
have  no  current  plans  to  use 
combinatorial  auctions,  if  in  the  future 
we  do  adopt  such  an  auction 
methodology  we  will  consider  the  use  of 
a  standby  queue  mechanism. 

H.  Filing  Fees 

45.  Petition.  William  E.  Zimsky 
(Zimsky)  states  that  the  rule  imposing 
filing  fees  for  the  filing  of  short-form 
applications  for  auctions  should  be 
deleted.®®  Zimsky  asserts  that  because 
there  is  no  provision  in  47  U.S.C. 

§  158(g)  for  imposing  the  filing  fee  for 
the  new  short-form  application,  the 
Commission  lacks  the  statutory 
authority  to  impose  such  a  fee.  Zimsky 
also  asserts  that,  even  if  the  Commission 
has  such  statutory  power,  to  impose  a 
filing  fee  on  all  bidders  is  unreasonable 
because  the  filing  fee  was  designed  to 
recoup  the  costs  of  fully  processing  the 
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application.  Since  only  auction  mnners 
will  submit  long-form  applications  and 
have  their  applications  scrutinized,  the 
losing  bidders  do  not  receive  this 
service.  Consequently,  the 
Commission’s  proposed  scheme  is 
unconstitutional,  he  argues,  because  a 
user  fee  which  is  not  reasonably  related 
to,  or  a  fair  approximation  of,  the  cost 
incurred  by  the  government  in 
providing  the  service  for  which  the  fee 
is  assessed,  effects  a  taking  of 
applicants’  property  without  just 
compensation,  in  violation  of  their  fifth 
amendment  rights.  Zimsky  cites  Webb’s 
Fabulous  Pharmacies,  Inc.  v.  Beckwith, 
449  U.S.  155, 163  (1980);  United  States 
V.  Sperry  Corp.,  493  U.S.  52,  60  (1989) 
in  support  of  his  argument. 

46.  Discussion.  The  Commission  has 
requested  express  statutory  authority  to 
impose  section  8  application  fees  for 
short-form  applications.  In  the  absence 
of  such  express  authority,  we  do  not 
currently  impose  fees  for  short-form 
applications.  However,  long-form 
applications  in  most  services  are  subject 
to  fees  imder  section  8.  Consequently 
we  find  Zimsky’s  petition  to  be  moot, 
and  we  dismiss  it. 

I.  Waiver  Requests  in  Short-Form 
Applications 

47.  Cable  &  Wireless,  Inc.  (CWI)  asks 
that  the  Commission  reconsider  its  rules 
that  appear  to  mandate  dismissal  of  the 
short-form  application  (Form  175)  that 
do  not  certify  compliance  with  the 
foreign  ownership  provision  of  Section 
310  of  the  Communications  Act. 
notwithstanding  the  filing  of  a  request 
for  waiver  or  other  relief.®^  CWI  asserts 
that  the  Commission  should  permit 
participation  at  auction  where  the 
applicant  certifies  to  the  pendency  of 
such  a  waiver  request.  In  considering 
the  acceptance  for  filing  of  short-form 
applications,  the  Commission  will 
accept  certifications  that  state  that  a 
request  for  waiver  or  declaratory  ruling 
concerning  the  requirements  of  section 
310  is  pending.®* 

J.  Rules  Prohibiting  Collusion 

48.  In  order  to  prevent  collusion  in 
bidding,  the  Commission  in  the  Second 
Report  and  Order  stated,  *  *  *  bidders 
will  be  required  to  identify  on  their 
short-form  applications  any  parties  with 
whom  they  have  entered  into  any 


•<  See  petition  of  CWI. 

January  5, 1994,  CWI  also  filed  a  petition 
seeking  a  declaratory  ruling  that  the  public  interest 
warrants  grant  of  common  carrier  radio  license 
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that  possess  ownership  interests  in  excess  of  the 
foreign  ownership  benchmarks  in  Section  310(b)(4) 
of  the  Communications  Act  We  expect  to  address 
i  the  merits  of  this  petition  in  a  separate  Declaratory 
i  Ruling. 


consortium  arrangements,  joint 
ventures,  partnerships  or  other 
agreements  or  imderstandings  which 
relate  in  any  way  to  the  competitive 
bidding  process.  Bidders  will  also  be 
required  to  certify  on  their  short-form 
applications  that  they  have  not  entered 
into  any  explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any 
kind  with  any  parties,  other  than  those 
identified,  regarding  the  amoimt  of  their 
bid,  bidding  strategies  or  the  particular 
properties  on  which  they  will  or  will 
not  bid  *  *  *.  After  such  applications 
are  filed  and  prior  to  the  time  that  the 
winning  bidder  has  made  its  required 
down  payment,  all  bidders  will  be 
prohibited  from  cooperating, 
collaborating,  discussing  or  disclosing 
in  any  manner  the  substance  of  their 
bids  or  bidding  strategies  with  other 
bidders,  imless  such  bidders  are 
members  of  a  bidding  consortium  or 
other  joint  bidding  arrangement 
identified  on  the  bidder’s  short  form 
application.®® 

49.  Petition.  BET  Holidays,  Inc.  (BET) 
states  that  the  above  requirements 
prevent  bidders  fi-om  entering  into  any 
new  agreements,  joint  ventures  or 
similar  arrangements  with  other  entities 
after  filing  a  short-form  application.®^ 
BET  claims  that  as  a  consequence 
bidders  may  be  locked  into  bidding 
aiTcmgements  significantly  before  the 
commencement  of  the  auctions,  and 
will  be  unable  to  modify  their  bidding 
strategies,  consult  with  experts  or 
others,  or  enter  into  alliances  with  new 
parties  any  time  after  the  filing  of  the 
short-form  application.  BET  states  that 
the  collusion  rule  is  an  unrealistic 
constraint  on  lawful  business  behavior. 
For  example,  according  to  BET,  if  a 
company  does  not  identify  affiliates  or 
others  with  whom  it  must  consult,  the 
company  would  be  forbidden  fi-om 
soliciting  research,  sharing  resources,  or 
discussing  its  bids  until  after  the 
winning  bidder  tenders  its  down 
payment.®®  BET  requests  that  the 
Commission  rely  on  antitrust  law  as  a 
safeguard  against  collusion. 

50.  Discussion.  While  we  intend  to 
rely  primarily  on  the  antitrust  laws  to 
prevent  bidding  collusion,  we  believe 
that  the  anticollusion  rules  in  the 
Second  Report  and  Order  will  provide 
an  important  tool  that  will  enable  the 
Commission  to  detect,  prevent,  and 
punish  collusion.  To  prevent  and  detect 
collusion,  we  believe  that  it  is  important 
to  have  clearly  stated  rules  concerning 
the  entities  with  whom  commimication 
about  bidding  strategies  is  permissible. 


**  Second  Report  and  Order  ^  225. 

bet  Petition  at  10. 

“Id.  at  11. 


The  requirement  that  an  entity  identify 
at  the  time  of  the  short-form  application 
those  affiliates,  or  others  with  whom  it 
has  agreements  concerning  bidding,  and 
the  prohibition  of  communication 
concerning  bidding  with  entities 
identified  by  other  bidders,  serve  this 
purpose  and  are  not  particularly 
burdensome.  Similarly,  prohibiting 
additional  agreements  and  alliances 
concerning  bidding  between  applicants 
bidding  for  the  same  licenses,  after 
applications  have  been  filed  and  the 
identities  of  all  applicants  are  known, 
seems  a  prudent  deterrent  to  collusion 
that  should  have  only  a  minimal  and 
temporary  effect  on  bidders’  flexibility. 
We  wish  to  make  explicit  our  intention 
that  the  prohibition  extend  to  post¬ 
application  settlement  agreements  and 
discussions  concerning  settlement 
agreements. 

51.  We  do  believe,  however,  that  our 
prohibition  on  commimication  among 
bidders  and  formation  of  agreements 
among  bidders  after  applications  have 
been  filed  may  have  been  excessively 
broad  in  that  it  includes 
communications  and  agreements  with 
bidders  who  are  not  bidding  against 
each  other,  and  so  may  prevent  useful 
agreements  that  have  no  effect  on  the 
competitiveness  of  bidding. 
Consequently,  we  are  modifying  our 
collusion  rules,  which  currently 
prohibit  bidders  fi'om  communicating 
with  another  after  short-form 
applications  have  been  filed  regarding 
the  substance  of  their  bids  or  bidding 
strategies  and  which  also  prohibit 
bidders  from  entering  into  consortium 
arrangements  or  joint  bidding 
agreements  of  any  kind  after  the 
deadline  for  short-form  applications  has 
passed.  In  order  to  permit  certain 
bidders  to  respond  to  higher  than 
expected  license  prices  by  combining 
their  resources  during  an  auction,  we 
will  now  permit  bidders  who  have  not 
filed  Form  175  applications  for  any  of 
the  same  licenses  to  engage  in 
discussions  and  enter  into  bidding 
consortia  or  joint  bidding  arrangements 
during  the  course  of  an  auction.  We 
conclude  that  where  bidders  have  not 
applied  for  any  of  the  same  licenses 
there  is  little  risk  of  anticompetitive 
conduct  and  therefore  we  believe  that  it 
is  appropriate  to  relax  our  collusion 
rules  to  permit  bidders  in  this  context 
to  have  great  flexibility  to  increase  their 
competitiveness  in  the  auction  by 
combining  their  resources,  provided 
that  no  change  of  control  of  any 
applicant  takes  place. 

52.  In  addition,  we  now  believe  that 
entering  into  consortium  arrangements 
or  adding  equity  partners  during  an 
auction  may  have  a  useful  effect  in 
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enabling  bidders  to  acquire  the  capital 
necessary  to  bid  successfully  for 
licenses.  We  have  concluded  that 
formation  of  constHtia  or  changes  in 
ownership  after  the  filing  of  short-form 
applications  will  not  necessarily  have 
anticompetitive  effects,  provided  they 
do  not  involve  parties  that  might  have 
bid  against  each  other  and  do  not  result 
in  a  change  in  control  of  the  applicant. 
Consequently,  we  wish  to  modify  our 
rules  regarding  amendments  to  short- 
form  applications.  As  a  result  of  our 
experience  in  the  nationwide 
narrowband  PCS  auction,  we  believe 
that  it  is  nece!:sary  to  allow  applicants 
to  amend  their  FCC  Form  175 
apphcations  to  make  ownership  changes 
after  the  filing  deadline  has  passed, 
provided  such  changes  do  not  result  in 
a  change  in  control  of  the  apphcant. 
Permitting  such  amendments  will 
provide  bidders  with  flexibility  to  seek 
additional  capital  after  applications 
have  been  filed,  whole  ensuring  that  the 
real  party  in  interest  does  not  change. 
Accordingly,  we  will  modify  Section 
1.2105(c)  to  permit  applicants  to  amend 
their  FCC  Form  175  applications  to 
reflect  ownership  changes  that  do  not 
result  in  a  change  in  control  of  the 
applicant,  provided  the  parties  have  not 
filed  Form  175  applications  for  any  of 
the  same  Ucenses.  Such  chemges  shall 
not  be  regarded  as  major  amendments  to 
an  application,  provided  they  do  not 
result  in  a  transfer  of  control  of  tlie 
license  or  the  applicant  and  do  not 
change  control  of  the  company. 

53.  Situations  may  arise  in  which  an 
applicant  has  some  common  ownership 
interest  with  another  bidder.  We  wish  to 
clarify  that,  unless  that  other  entity  is 
expressly  identified  as  an  entity  with 
whom  the  apphcant  has  an  agreement 
concerning  bidding,  we  will  prohibit 
communication  concerning  bidding 
with  that  bidder,  as  described  in  the 
Second  Report  and  Order,  even  if  the 
other  bidder  is  identified  on  the 
applicant’s  short  form  application  as 
haring  some  common  ownership 
interest  with  the  apphcant.  We  will 
retain  the  anticollusion  rule  as  set  forth 
in  the  Second  Report  and  Order,  with 
these  clarifications. 

K.  Information  Disclosure  by  Applicants 
and  Licensees 

54.  Petitions.  Two  petitions  deal  with 
the  amount  of  information  auction 
participants  are  required  to  disclose. 
GTE  requests  that  ^e  Commission 
require  applicants  to  provide  full 
ovraership  disclosiue  in  their  short  form 
applications.®*  GTE  asserts  that  by 
enabling  the  Commission  and 

““'GTE  Petition  at  2-4. 


competing  apphcants  to  assess  the 
legitimacy  of  auction  apphcants,  full 
disclosure  facilitates  the  award  of 
licenses  to  qualified  and  ehgible  service 
providers.  According  to  GTE,  full 
disclosiue  also  promotes  open  and 
informed  bidding  decision. 

55.  SBC  asks  that  the  Commission 
minimize  requirements  for  disclosure  of 
information  upon  transfer  of  licenses.*® 
SBC  states  that  the  point  of  transfer 
disclosures  is  to  “prevent  unjust 
enrichment  as  a  result  of  the  methods 
employed  to  issue  licenses  and 
permits.”*'  SBC  assserts  that  rules 
designed  to  prevent  unjust  enrichment 
should  be  solely  apphcable,  if  at  all,  to 
designated  entities  that  receive  special 
accommodations,  since  the  risk  of 
unjust  enrichment  is  high  only  in 
auctions  where  such  special 
accommodations  eue  provided.  SBC 
asserts  that  the  formation  of  reasonable 
and  efficient  alliances  would  be 
discouraged  by  the  mandate  to  expose 
the  details  of  the  alliance  to 
competitors.  SBC  particularly  objects  to 
the  requirement  that  any  mcmagement 
agreements  or  consulting  contracts  be 
filed.  SBC  seeks  clarification  that  the 
disclosure  requirements  will  apply  only 
to  the  licensees  which  either  have  not 
begun  to  offer  service  or  have  only 
offered  service  for  some  minimal  period 
of  time. 

56.  Discussion.  With  respect  to 
ownership  disclosiue  in  short-form 
applications,  in  the  Second  Report  and 
Order  we  decided  to  require  applicants 
to  furnish  only  minimal  information  in 
short-form  applications  and  bidder 
certifications  prior  to  auctions  in  order 
to  reduce  administrative  burdens  and 
minimize  the  potential  for  delay.®^ 
Further  ownership  disclosure 
requirements,  however,  were  adopted 
on  a  service  specific  basis  in  later 
Reports  and  Orders.*®  We  believe  that 
GTE’s  concerns  are  fully  met  by  these 
requirements. 

57.  As  for  transfer  disclosure 
requirements.  Congress  in  the  Budget 
Act  required  us  to  develop  and  test 
alternative  auction  designs.*^  We  noted 
in  the  Second  Report  and  Order  that  in 
addition  to  allowing  detection  of  unjust 
enrichment,  transfer  disclosure 
requirements  would  provide  data 
necessary  for  evaluation  on  our  auction 
designs.*®  We  noted  that  the  reporting 
requirements  would  allow  us  to  monitor 

SBC  Petition  at  6-8. 

Id.  at  6  {citing  47  U.S.C.  §  309{j)(4)(E)). 
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our  compliance  with  the  Congressional 
directive  in  Section  309(j)(3)(B)  to 
ensure  that  “new  and  innovative 
technologies  Eire  readily  accessible  to 
the  American  people  by  avoiding 
excessive  concentration  of  licenses  and 
by  disseminating  licenses  among  a  wide 
variety  of  applicants.  *  *  *.”96  fhe 
information  will  be  useful  in  meeting 
our  statutory  obligation  to  report  to 
Congress  on  the  outcome  of  the 
auctions.®^  The  information  we  acquire 
from  transfer  disclosures,  including 
purchase  price  and  other  aspects  of  the 
sale  contracts  and  management 
agreements,  will  enable  us  to  determine 
the  ultimate  distribution  of  licenses  and 
the  value  of  the  spectrum  for  particular 
uses,  and  will  permit  comparisons 
between  licenses  aw’arded  with  and 
without  designated  entity  provisions. 
Such  analyses  require  collection  of  data 
from  all  licensees,  not  just  from 
designated  entities  or  those  who  have 
not  begun  to  offer  service  or  have  only 
offered  service  for  a  short  period  of 
time.  As  we  stated  in  the  Second  Report 
and  Order,  we  do  not  expect  the  transfer 
disclosure  requirements  to  be 
burdensome  to  licensees  because  the 
documents  to  be  submitted  will  have 
been  prepared  for  other  purposes  in  any 
event.  Moreover,  parties  may  request 
confidential  ti-eatment  of  competitively 
sensitive  information  pursuant  to 
§§  0.457  and  0.459  of  our  Rules.*® 
Consequently  we  will  retain  transfer 
disclosure  requirements  for  all  transfers 
of  licenses  obtained  by  competitive 
bidding. 

L.  Application-Processing  Rules 

58.  In  the  NPRM  in  this  proceeding 
the  Commission  stated: 

In  order  to  avoid  needless 
duplication,  we  propose  that  the 
following  general  fi^g  and  processing 
rules  apply  to  all  PCS:  Sections  22.3- 
22.45  and  22.917(f),  and  22.916-22.945, 
47  CFR  22.3-22.45,  22.917(f),  and 
22.918-22.945.  For  those  PCS 
applicants  who  file  on  Form  574,  we 
believe  that  §§  90.113-90.159  of  our 
rules,  47  CFR  90.113-90.159,  could  be 
used  to  process  those  applications  with 
appropriate  modifications.*® 

59.  Petition.  AIDE  asserts  that  the 
Commission  acted  improperly  in 
proposing  substantive  PCS  application¬ 
processing  rules  in  the  NPRM  because, 
it  argues,  such  rules  are  outside  the 
scop>e  of  this  rulemaking,  which  is 
limited  to  implementation  of  the 

9«W.atl215. 
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competitive  bidding  requirements  of 
§  390(j)  of  the  Communications  Act.’““ 
AIDE  argues  that  the  Commission’s 
proposal  of  application-processing  rules 
is  legally  insufficient  to  constitute  a 
valid  notice  of  proposed  rules,  and  that 
some  of  the  rules  cited  have  no 
immediate  applicability  to  PCS  service. 
AIDE  asserts  that  in  the  Second  Report 
and  Order  the  Commission  failed  to 
respond  to  the  merits  of  the  arguments 
concerning  filing  and  processing  rules 
in  AIDE’S  comments  on  the  NPRM. 

AIDE  concludes  that  the  Commission 
needs  to  issue  a  supplemental  Notice  of 
Proposed  Rulemaldng  to  adopt  license¬ 
processing  rules  for  PCS. 

60.  Discussion.  The  competitive 
bidding  process  is  a  means  of  assigning 
licenses,  and  rules  and  procedures  for 
processing  of  license  application  are  an 
integral  and  necessary  part  of  that 
process.  The  Commission  adopted  few 
filing  or  processing  rules  in  the  Second 
Report  and  Order.  Those  rules  that  the 
Commission  did  adopt  pertaining  to  the 
filing  and  processing  of  applications 
and  certifications  were  clearly  proposed 
in  the  NPRM.^“^  The  rules  to  which 
AIDE  refers  were  adopted  not  in  the 
Second  Report  and  Order  but  in 
subsequent  Orders  establishing  auction 
rules  for  specific  services. We 
address  AIDE’S  petition  relating  to  those 
rules  either  in  the  Orders  in  which  they 
were  adopted  or  in  reconsiderations  of 
those  Orders.^®® 

M.  Financial  Qualifications 

61.  In  the  Second  Report  and  Order, 
the  Commission  stated  that  applicants 
filing  short  form  applications  would  be 
required  to  certify  that  they  are 
financially  qualified  pursuant  to  Section 
308(b)  of  the  Communications  Act.  The 
applicants  would  also  be  required  to 
certify  that  they  satisfy  any  financial 
qualification  requirements  for  the 
service  in  question.'®^ 

62.  Petition.  AIDE  states  that  applying 
competitive  bidding  and  payment 
requirements  in  addition  to  existing 
financial  qualification  requirements 
disadvantages  designated  entities,  who 
have  historically  been  constrained  by 
difficulties  in  capital  formation  and 
financing.  AIDE  recomuiends  that  short- 
form  applications  not  require  and 
certification  of  financial  qualification.  If 
an  application  become  mutually 
exclusive,  according  to  AIDE,  the 
applicant’s  payment  of  its  winning  bid 
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would  demonstrate  that  it  was 
financially  qualified.  If  the  application 
did  not  become  mutually  exclusive, 
then  the  applicant  should  have  a  short 
period  in  which  to  file  any  required 
demonstration  of  financial 
qualifications  by  amendment. ’®5 

63.  Discussion.  We  believe  that,  in 
order  to  prevent  the  delay  in  bringing 
service  to  the  public  that  might  be 
occasioned  by  bankruptcies  or  by 
prolonged  financial  negotiations,  it  is 
important  to  require  licensee  to  have  the 
financial  ability  to  construct  and  operate 
a  system  in  adffition  to  being  able  to 
purchase  the  license.  Consequently  we 
will  continue  to  require  applicants  to 
certify  on  their  short-form  applications 
that  they  meet  any  existing  financial 
qualification  requirements  of  the 
services  in  which  licenses  are 
auctioned.  We  will  not,  however, 
impose  additional  showings  of  financial 
qualification  as  part  of  the  auction 
process. 

IV.  Designated  Entities 
A.  Introduction 

64.  Several  provisions  of  the  Budget 
Act  address  participation  by  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  women  and 
minorities  (referred  to  collectively  as 
"designated  entities”)  in  the 
competitive  bidding  process  and  in  the 
provision  of  spectrum-based  services. 
Specifically,  Action  309(j)(4)(D)  of  the 
Act,  provides  that,  in  prescribing 
competitive  bidding  regulations,  the 
Commission  shall,  inter  alia,  ensure  that 
small  businesses,  rural  telephone 
companies,  and  businesses  owned  by 
members  of  minority  groups  and  women 
are  given  the  opportunity  to  participate 
in  the  provision  of  spectrum-based 
services,  and,  for  such  purposes, 
consider  the  use  of  tax  certificates, 
bidding  preferences,  and  other 
procedures  •  *  *  loe 

In  addition,  section  309(j)(3)(B), 
provides  that  in  establishing  eligibility 
criteria  and  bidding  methodologies  the 
Commission  shall  seek  to  promote  the 
objectives  of  “economic  opportunity 
and  competition  and  ensur[ej  that  new 
and  innovative  technologies  are  readily 
ccessible  to  the  American  people  by 
voiding  excessive  concentration  of 
licenses  and  by  disseminating  licenses 
among  a  wide  variety  of  applicants, 
including  small  businesses,  rural 
telephone  companies,  and  businesses 
owned  by  members  of  minority  groups 
and  women.”  To  promote  these 
objectives,  section  309(j)(4)(A)  expressly 
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states  that  the  Commission  is  required 
"to  consider  •  •  •  alternative  payment 
schedules  and  methods  of  calculation, 
including  lump  stuns  or  guaranteed 
installment  payments,  with  or  without 
royalty  payments,  or  other  schedules  or 
methods.”  ^®7 

65.  In  the  Second  Report  and  Order 
we  adopted  a  broad  menu  of  provisions 
that  the  Commission  might  employ  to 
implement  these  statutory  provisions. 

We  adopted  general  provisions  and 
eligibility  rules  designed  to  ensure  that 
small  businesses,  rural  telephone 
companies,  and  businesses  owned  by 
members  of  minority  groups  and/or 
women  were  afiorded  the  opportunity  to 
participate  in  both  the  competitive 
bidding  process  and  in  the  provision  of 
spectrum-based  services.  Specifically, 
we  provide  that  small  businesses 
(including  those  owned  by  women  and/ 
or  minorities  and  rural  telephone 
companies)  that  are  wnnning  bidders  for 
certain  blocks  of  spectrum  could  pay  in 
installments  over  the  term  of  their 
licenses.  We  also  indicated  that  rural 
telephone  companies  may  be  eligible  for 
bidding  credits  for  licenses  obtained  in 
their  service  areas  if  they  make  an 
additional  infrastructure  build-our 
commitment  beyond  any  existing 
performance  requirements.  We 
indicated  that  bidding  credits  may  be 
available  to  designated  entities  on 
certain  fiequency  blocks.  In  addition, 
we  retained  the  option  of  establishing 
set-aside  spectrum  in  certain  services,  in 
which  eligibility  to  bid  may  be  limited 
to  some  or  all  designated  entities. 
Finally,  we  stated  that  we  would 
consider  the  use  of  tax  certificates  as  a 
means  of  creating  incentives  both  for 
designated  entities  to  attract  capital 
from  non-controlling  investors  and  to 
encourage  licensees  to  assign  licenses  to 
designated  entities  in  post-auction 
transactions. 

66.  In  the  Second  Report  and  Order 
we  recognized  that  the  provisions 
applicable  to  particular  designated 
entities  would  vary  depending  on  the 


>•>’  See  also  47  U.S.C.  §  309(j)(4)(C)(ii),  requiring 
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of  the  public,  including  those  residing  in  rural 
areas,  without  administrative  or  judicial  delays"; 
section  309(j)(12)(D)(iv),  requiring  that  the 
Commission’s  1997  report  to  Congress  evaluate, 
inter  alia,  whether  and  to  what  extent  “small 
businesses,  rural  telephone  companies,  and 
businesses  owned  by  members  of  minority  groups 
and  women  wee  able  to  participate  successfully  in 
the  competitive  bidding  process.” 


44282  Federal  Register  /  Vol.  59,  No.  165  /  Friday.  August  26,  1994  /  Rules  and  Regulations 


nature  of  each  individual  service.  For 
example,  we  retained  the  discretion  to 
modify  our  general  designated  entity 
provisions  for  capital  intensive  services 
such  as  broadband  PCS.  In  this  regard, 
we  stated  that  we  would  evaluate  on  a 
ser\'ice-specific  basis  the  capital 
requirements  and  other  characteristics 
of  the  service  to  determine  the 
appropriate  provisions.  We  continue  to 
believe  that  it  is  essential  for  the 
Commission  to  retain  flexibility  to 
select,  and  if  necessary  to  modify,  the 
general  designated  entity  provisions  and 
eligibility  requirements  on  a  service- 
specific  basis  depending  on  the  capital 
requirements  and  construction  costs  of 
the  particular  service. 

B.  Rural  Telephone  Company  Definition 

67.  Background.  In  the  Second  Report 
and  Order,  we  adopted  a  definition  of 
“rural  telephone  company”  that 
includes  independently  owned  and 
operated  local  exchange  carriers  that  (1) 
do  not  serve  communities  with  more 
than  10.000  inhabitants  in  the  licensed 
area,  and  (2)  do  not  have  more  than 
50.000  access  lines,  including  all 
affiliates.^®*  We  stated  our  belief  that  a 
limitation  on  the  size  of  eligible  rural 
telephone  companies  was  appropriate 
because  Congress  did  not  intend  for  us 
to  provide  special  treatment  to  large 
LECs  that  happen  to  serve  small  rural 
communities.^®® 

68.  Petitions.  Several  parties  filed 
petitions  for  reconsideration  of  the 
Second  Report  and  Order  requesting 
that  we  modify  our  standard  definition 
for  rural  telephone  companies. 
Petitioners’  proposals  include  requests 
that  the  Commission  amend  its 

.  definition  of  “rural  telephone  company” 
(1)  to  expressly  include  municipal-  and 
government-owned  telephone 
companies  within  the  “rural  telephone 
company”  definition  in  accordance  with 
the  earlier  Senate  version  of  the  Budget 
Act.**®  (2)  to  define  “rural  telephone 
company”  as  a  local  exchange  carrier 
with  annual  revenues  of  less  than  $100 
million  or  serving  no  more  than  100,000 
access  lines;***  and  (3)  to  include 
within  the  definition  of  “independently 
owned  and  operated”  LECs  that  either 
operate  50,000  access  lines  or  less  serve 
communities  of  10,000  or  fewer 
inhabitants.**^ 


'“•47CFR  1.2110(b)(3>. 

See  Second  Report  and  Order  at  1 282. 

See  Anchorage  Telephone  Utility  (ATU) 
Petition. 

See  PtititioDS  of  The  National  Telephone 
Cooperative  Aasociation  (NTCA),  South  Dakota 
Network,  Inc.  (SDNl  and  U.S.  Intelco  Networks.  Inc. 
(USIN). 

See  Petitions  of  the  Rural  Cellular  Association 
(RCA)  and  SDN. 


69.  In  addition.  Blooston, 

Mordkofsky.  fackson  &  Dickens 
(Blooston)  and  South  Dakota  Networks, 
Inc.  (SDN)  request  that  the  Commission 
eliminate  the  term  “independently 
owned  and  operated"  firom  the 
definition  of  “rural  telephone 
company.”  According  to  Blooston,  this 
restriction  is  unnecessary  to  prevent  the 
largest  telephone  companies  from  taking 
advantage  of  provisions  provided  for 
rural  telephone  companies,  since  this 
same  purpose  is  already  served  by  the 
50,000  access  line  limit.  Blooston  argues 
the  Conunission  should  amend  its 
eligibility  rules  to  indicate  that  they 
include  the  a'..cess  lines  of  affiliates. 
Similarly,  SDN'  indicates  that  the 
Commission  should  include  “and 
affiliates”  after  “50,000  or  fewer  access 
lines”  in  the  current  definition.  SDN 
maintains  that  the  current  language 
penalizes  holding  companies  structured 
to  permit  telephone  companies  to  offer 
paging  and  other  nonregulated  services. 

70.  The  National  Telephone 
Cooperative  Association  (NTCA) 
requests  that  the  Commission  amend  the 
definition  of  rural  telephone  company 
to  include  any  local  exchange  carrier 
with  annual  revenues  of  less  than  $100 
million  or  serv'ing  no  more  than  100,000 
access  lines.  NTCA  also  indicates  that 
the  term  “independently  owned” 
should  not  exclude  small  rural 
telephone  companies  that  are  affiliated 
with  each  other  and  that  rural  telephone 
company  consortia  should  be  permitted. 
USIN  similarly  advocates  a  “rural 
telephone  company"  definition  based 
annual  revenues  of  less  than 
$100,000,000  or  less  than  100,000 
access  lines.  According  to  USIN  a 
revenue-based  test  is  more  accurate  than 
net  worth/net  profit  test. 

71.  The  Rurm  Cellular  Association 
(RCA),  South  Dakota  Network.  Inc. 
(SDN)  and  NTCA  ask  that  the 
Commission  amend  the  definition  of 
rural  telephone  companies  to  include 
any  independently  owned  and  operated 
local  exchange  carriers  (“LECs”)  that 
either  operate  50,000  access  lines  or  less 
or  serve  communities  of  10,000  or  fewer 
inhabitants.  According  to  NTCA  and 
RCA.  the  existing  defij^tion  needlessly 
excludes  many  small  independent 
telephone  companies  that  serve  rural 
areas.  SDN  alternatively  requests  that 
we  revise  the  definition  to  include 
carriers  with  100,000  or  fewer  access 
lines  or  up  to  $100  million  in  annual 
revenues. 

72.  Finally,  Anchorage  Telephone 
Utility  (ATU)  requests  that  the 
Commission  modify  the  definition  of 
rural  telephone  companies  to  include 
government-owned  telephone 
companies.  According  to  ATU,  such  a 


modification  is  necessary  to  achieve 
congressional  intent.  ATU  notes  that  the 
Senate  bill  included  municipally-owned 
telephone  companies  in  its  definition  of 
rural  telephone  companies.  ATU’s 
argues  that  the  Senate  Bill  mandates 
special  consideration  for  rural  telephone 
companies  and  directed  the  FCC  to 
grant  “rural  program  licenses”  to 
“qualified”  common  carriers  and 
explicitly  said  that  the  category  of 
“qualified”  carriers  include  all  state- 
owned  and  municipally-owned 
telephone  companies.**’  As  evidence 
Congress’  intent  to  include  these 
provisions  in  the  enacted  version  of 
Budget  Act,  ATU  asserts  that  the 
Conference  Report  declares  that  the 
Senate’s  “findings”  are" incorporated  by 
reference. 

73.  Oppositions  and  Replies.  In  its 
Comment  on  Petitions  for 
Reconsideration,  BET  supports  retention 
of  the  Commission’s  existing  generic 
rural  telephone  company  definition.**-* 
BET  maintains  that  adoption  of  RCA’s 
proposal  to  define  rural  telephone 
companies  as  LECs  that  have  50,000 
access  or  fewer  or  serve  communities 
with  no  more  than  10,000  inhabitants 
will  allow  large  LECs  that  “happen  to 
serve  rural  areas"  to  qualify  for 
designated  entity  provisions.  In 
response  to  BET’s  Comments,  RCA 
asserts  that  the  “independently  owned 
and  operated”  requirement  for  rural 
telephone  company  eligibility  will 
prevent  large  LECs  firom  qualifying  for 
rural  telephone  company  provisions. 
RCA  also  restates  its  request  for  an 
amendment  to  the  general  rural 
telephone  company  definition  to 
include  LECs  that  serve  100,000  access 
lines  or  fewer.’** 

74.  In  light  of  the  Commission’s 
decision  in  Fifth  Report  and  Order  in 
this  proceeding,  which  adopted  an 
alternative  rural  telephone  company 
definition,  NTCA  argues  that  the 
Commission  should  abandon  its  generic 
rural  telephone  company  definition  and 
instead  establish  rural  telephone 
company  eligibility  criteria  on  a  service- 
specific  basis.  Alternatively  NTCA 
proposes  that  we  define  rural  telephone 
companies  to  include  LECs  that  have 
annual  revenues  not  in  excess  of  $125 
million  or  that  serve  no  more  than 
100,000  access  lines.***  Tri-County 
Telephone  Company,  Inc.  (Tri-County) 
supports  SDN’s  proposed  rural 
telephone  company  definition  (50,000 
access  lines  or  serves  no  community 
with  more  than  10,000  inhabitants  or 


'•^See  ATU  Petitioa  at  2-3. 
BET  Comments  at  2. 

RCA  Reply  at  2. 

iiB  NTCA  Reply  Comments  at  4. 
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alternatively  100,000  access  lines  or 
less).’'^ 

75.  Discussion.  VVe  are  persuaded  by 
petitioner’s  arguments  that  the  current 
generic  "niral  telephone  company” 
definition  is  overly  restrictive  and 
effectively  excludes  many 
independently  owned  telephone 
companies'that  serve  rural  areas. In 
the  Fifth  Report  and  Order  we  departed 
horn  our  generic  definition  of  rural 
telephone  companies  in  the  context  of 
broadband  PCS  by  adopting  a  definition 
that  includes  any  local  exchange  carrier 
having  100,000  or  fewer  access  lines, 
including  all  affiliates.^^^  In  adopting 
this  definition  of  a  “rural  telephone 
company,”  we  sought  to  achieve  the 
congressional  goal  of  promoting  the 
rapid  deployment  of  service  in  rrual 
areas  by  targeting  only  those  telephone 
companies  whose  service  territories  are 
predominantly  rural  in  nature,  and  who 
are  thus  likely  to  use  their  wireline 
telephone  networks  to  build 
infi^tructures  to  serve  rural 
America.'2o  por  purposes  of  our  rules 
governing  broadband  PCS  licenses,  we 
indicated  our  belief  that  this  goal  could 
best  be  achieved  if  we  defined  “rural 
telephone  companies”  as  those  local 
exchange  carriers  having  100,000  or 
fewer  access  lines,  including  all 
affiliates.  We  concluded  that  this 
definition  included  virtually  all 
telephone  companies  whose  service 
areas  are  predominantly  rural. 

76.  For  the  foregoing  reasons,  we  also 
believe  that  using  the  100,000  access 
line  definition  as  our  standard  rural 
telephone  company  definition  will 
better  serve  our  goals  of  encouraging  the 
provision  of  service  to  rural  areas  thw 
the  definition  previously  adopted  in  the 
Second  Report  and  Order.  Accordingly, 
we  will  amend  our  standard  definition 
of  “rural  telephone  company”  to 
include  all  local  exchange  carriers  with 
100,000  access  lines  or  fewer,  including 
affiliates.  In  general,  we  believe  that  this 
definition  will  more  precisely  capture 
those  carriers  that  are  truly  rural  in 
nature,  while  excluding  the  largest 
telephone  carriers  that  do  not  face 
similar  capital  formation  problems.  We 
believe  that  this  definiticm  will  also 
better  achieve  Congress*  goal  for 
fostering  the  development  and  rapid 
deployment  of  new  technologies  and 
services  to  rural  areas  by  making  special 
measures  available  to  legitimate  rural 


Tri-Counly  Reply  at  3. 

>  >H  See  RCA  Petition  at  4-S;  USIN  Petition  at  tO; 
NTCA  Petition  at  2. 

’  See  Fifth  Report  and  Order  at  ^  198. 

<2o\Me  alto  note  that  the  unique  technological 
requirements  and  the  capita)  intensive  nature  of 
broadband  PCS  dictated  that  we  adopt  this 
derinitioD  of  "rural  telephone  company.” 


telephone  companies  that  require  such 
provisions  in  order  to  meaningfully 
participate  in  the  provision  of  service  to 
rural  areas  without  giving  such  benefits 
to  large  companies  that  do  not  require 
such  assistance.  Rural  telephone 
companies  that  satisfy  this  definition 
thus  will  be  eligible  for  rural  telephone 
company  provisions  in  each  service 
where  such  provisions  are 

established.^21  • 

77.  As  indicated  above,  Blooston, 

SDN  and  NTCA  request  that  we 
eliminate  the  phrase  “independently 
ovvmed  and  operated"  from  the 
definition  of  “rural  telephone 
company."  These  petitioners  assert  that 
the  “independently  owned  and 
operated”  restriction  in  the  rural 
telephone  company  definition  was 
intended  to  prevent  large  telephone 
companies  ^m  taking  advantage  of 
rural  telephone  company  benefits,  but 
that  this  purpose  is  served  by  the  access 
line  limit.  In. this  r^ard,  SEMM  argues 
that  such  language  unduly  penalizes 
holding  companies  of  noniegulated 
services  and  entities  created  by  groups 
of  telephone  companies  to  provide 
equal  access,  SS7,  and  other  services. 

78.  We  agree,  llie  new  100,000  access 
line  rural  telephone  compimy  definition 
adopted  above  includes  the  access  lines 
of  affiliates.  Under  the  affiliation  rules 
established  in  the  context  of  broadband 
PCS,  and  adopted  below  as  our  generic 
affiliation  rulm,  the  access  lines  of 
holding  companies,  parmit  companies 
or  affiliates  of  rural  telephone 
companies  that  are  not  independently 
owned  will  be  attributed  for  purposes  of 
determining  eligibility.  This  definition 
will  capture  most  of  the  independently 
owned  rural  telephone  companies, 
while  excluding  carriers  affiliated  with 
the  largest  LECs.  In  addition,  we  are 
concerned  that  the  requirement  that  a 
rural  telephone  company  must  be 
independently  own^  would 
unnecessarily  exclude  rural  telephone 
companies  that  are  part  of  a  holing 
company  structure.  Therefore  we  will 
delete  the  “independently  owned  and 
operated"  requirement  fium  our 
standard  rural  telephone  company 
definition. 

79.  With  respect  to  ATU’s  request  that 
we  amend  our  definition  of  rural 
telephone  company  to  include 
municipal  and  government  owned 
telephone  companies  that  are  owned  by 
governmental  authorities,  we  do  not 
believe  that  such  a  change  is  warranted. 
ATU  contends  that  Congress  meant  to 


Such  companies  also  will  be  eligible  for 
special  treatment  under  our  cellular  attribution 
rules  for  broadband  PCS.  See  47  CFR 
24.204(d)(2)|ii). 


mandate  special  consideration  not  only 
for  telephone  carriers  serving  rural  areas 
but  also  for  all  municipally-owned 
telephone  companies,  even  those  with 
wholly  or  predominantly  urban  service 
areas.^22  lliis  argument  is  based  on 
ATU’s  interpretation  of  the  Senate  bill 
which  preceded  the  enacted  Budget  Act. 
ATU  argues  that  the  Senate  bill 
containing  the  prototype  of  a  mandate 
for  special  consideration  for  rural 
telephone  companies  directed  the  PCC 
to  grant  “rural  program  licenses”  to 
“qualified”  common  carriers  and 
explicitly  said  that  the  category  of 
“qualified”  carriers  includ^  tdl  state- 
owned  and  munidpally-owned 
telephone  companies.  ATU  further 
states  that  the  report  of  the  conference 
committee  that  drafted  the  Budget  Act 
declares  that  the  Senate’s  “findings”  are 

incorporated  by  reference.'^a  aTU  also 
asserts  that  without  the  aid  of  special 
assistance  it  and  most  othw  state-owned 
and  municipal  telephone  companies 
will  not  be  able  to  purchase  spectrum 
licenses  at  auction  because  it  is 
politically  infeasible  for  them  to 
generate  and  retain  enough  surplus 
revenue^o  fund  such  investments,  due 
to  popular  aversion  to  increases  in  taxes 
or  telephone  rates. 

80.  As  we  indicated  in  the  Fifth 
Report  and  Order,  we  are  not  persuadiHl 
by  ATU’s  arguments.'^  We  can  find  no 
specific  evidence  that  Congress 
intended  the  term  “rural  telephone 
companies”  to  include  all  state  or 
municipally-owned  telephone 
companies.  In  fact,  the  preceding  bill 
contained  an  explicit  mandate  for 
preferential  treatment  of  government- 
owned  telephone  companies  that  was 
deleted  from  the  enacted  bilL  To  the 
contrary,  the  fact  that  an  antecedent  bill 
contained  an  explicit  mandate  for 
preferential  treatment  of  government- 
owned  telephone  companies  that  was 
deleted  frum  the  enacted  hill  could  just 
as  easily  be  interpreted  as  an  indication 
that  Congress  rejected  such  a  rule.  We 
also  disagree  that  state  and  municipal 
governments  are  without  the  means  to 
participate  successfully  in  auctions.  As 
we  noted  in  Fifth  Report  and  Order  such 
governments  have  substantial 
capabilities  to  raise  funds  through 
private  financing,  bond  offerings  and 
taxation.'^® 


•22  ATU  Petition  at  2-3. 

««W. 

'"W.  at  4-5. 

See  Fifth  Report  and  Order  at  1203. 

See  Fifth  Report  and  Order  at  1200i  in  any 
event,  most  state  and  mimicipaJly  owned  telephone 
systems  (although  not  ATU)  toill  be  captured  by  our 
new  180,000  access  line  rural  telephoiM  company 
dermition. 
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C.  Rural  Telephone  Company  Consortia 

81.  Petitions.  Telephone  and  Data 
Systems,  Inc.  (TDS)  requests  that  the 
Commission  relax  the  eligibility 
requirements  for  rural  telephone 
company  bidding  consortia  by  (1) 
eliminating  the  50,000  access  line  limit 
for  rural  telephone  company  consortium 
applicants;  (2)  allowing  companies  with 
more  than  50,000  access  lines,  directly 
or  through  affiliates,  to  participate  in 
rural  telephone  company  consortia  by 
demonstrating  that  more  than  50 
percent  of  their  access  lines  company¬ 
wide  (including  affiliates)  and  over  50 
percent  of  those  in  the  proposed  service 
area  serve  only  communities  with 
10,000  or  fewer  inhabitants  and  (3) 
providing  that  all  rural  telephone 
companies  in  consortia  with  50,000 
access  lines  or  less  have  the  right  to 
hold  up  to  60  percent  of  the  equity  in 
the  consortium.  SDN  and  NTCA  also 
argue  that  the  Commission  should  allow 
rural  telephone  companies  to  form 
consortia,  since  combining  telephone 
companies  would  not  alter  their  rural 
nature,  so  long  as  the  rural  telephone 
company  retains  at  least  50.1  percent 
equity  eind  control. 

82.  USIN  similarly  requests  that  small 
businesses,  including  rural  telephone 
companies,  be  allowed  to  qualify  for 
special  provisions  if  they  pool  their 
resources  into  consortia,  provided  such 
consortia  are  controlled  by  designated 
entities.  According  to  USIN,  if  such 
consortia  are  not  permitted,  rural 
telephone  companies  and  other  small 
businesses  may  be  foreclosed  from 
participation  in  the  auction  process  and 
in  the  provision  of  auctionable  services. 
USIN  also  indicates  that  efficiencies  and 
economies  of  scale  are  created  by 
aggregation  and  thus  special  measures 
should  be  provided  to  these  entities 
who  may  be  able  to  provide  service 
most  efficiently. 

83.  Discussion.  We  deny  the  requests 
of  TDS,  SDN,*27  and  NTCA  that  we 
modify  the  standard  definition  of  rural 
telephone  company  to  eliminate  or  relax 
the  access  line  limit  for  rural  telephone 
company  consortia.  In  the  Second 
Report  and  Order  as  a  general  matter, 
we  declined  to  provide  exceptions  to 
our  designated  entity  eligibility  criteria 
for  apphcants  that  are  consortia  of 
various  individual  entities,  which  in 
combination  fail  to  qualify  as  designated 


SDN  argues  that  the  Commission  should  allow 
rural  telephone  companies  to  form  consortia  among 
themselves,  since  combining  telephone  companies 
does  not  alter  their  rural  nature.  SDN  also  argues 
that  consortia  with  investors  should  be  permitted  so 
long  as  the  rural  telephone  company  retains  at  least 
SO.l  percent  equity  and  control.  SDN  Petition  at 
20-23. 


entities.^28  we  found  that  such 
combinations,  if  they  deviate  fi'om  our 
standard  definitions  of  designated 
entities,  should  not  be  eligible  for 
provisions  expressly  designed  for 
designated  entities.  This  conclusion  was 
based  on  our  desire  to  provide  economic 
opportunity  to  those  entities  designated 
in  the  statute  and  to  ensure  such  entities 
the  opportimity  to  provide  spectrum- 
based  services.  We  concluded  that 
establishing  exceptions  to  our 
definitions  for  consortia  (even  those 
wholly  comprised  of  otherwise  qualified 
designated  entities)  would  undermine 
this  objective  by  diluting  the  economic 
opportunity  for  individual  qualified 
designated  entities.  We  also  found  that 
allowing  applicants  to  be  formed  from  a 
combination  of  eligible  and  ineligible 
entities  would  invite  attempts  to  abuse 
the  designated  entity  provisions  by 
those  not  entitled  to  them. 

84.  However,  in  the  Second  Report 
and  Order  we  noted  that  we  may 
determine  on  a  service-specific  basis  to 
allow  a  designated  entity  consortium  to 
receive  other  benefits  based  on  equity 
and  operational  participation  in  the 
consortium  by  one  or  more  designated 
entities.  We  retained  the  flexibility  to 
enable  designated  entity  consortia  to 
qualify  for  special  provisions 
pailicularly  where  the  capital  costs  of  a 
particular  service  are  high  and  the 
formation  of  consortia  is  thus  essential 
to  foster  investment  in  designated  entity 
ventures  and  to  enable  such  entities  to 
compete  in  the  provision  of  such 
service.  In  this  regard,  in  the  Fifth 
Report  and  Order  we  allowed  consortia 
comprised  of  small  businesses  to  qualify 
for  all  of  the  measures  applicable  to 
individual  small  businesses  provided 
each  member  of  the  consortium 
individually  satisfies  the  definition  of  a 
small  business.  We  foimd  that  given  the 
“exceptionally  large  capital 
requirements”  associated  with 
broadband  PCS,  allowing  small 
businesses  to  pool  their  resoiuces  in  this 
manner  was  necessary  to  help  them 
overcome  capital  formation  problems 
and  thereby  ensure  their  opportunity  to 
participate  in  auctions  and  to  become 
strong  broadband  PCS  competitors. 

85.  As  a  general  matter,  we  will 
continue  to  determine  whether  to 
permit  designated  entities  to  receive 
benefits  based  on  their  participation  in 
consortia  on  a  service-specific  basis, 
depending  on  the  capital  requirements 
and  other  characteristics  of  the 
particular  service.  We  modify  the 
Second  Report  and  Order,  however,  to 
provide  that  consortia  may  be  permitted 
to  qualify  for  any  designated  entity 


provisions  (where  each  member 
individually  meets  the  eligibility 
requirements)  on  a  service-specific 
basis,  where  the  capital  requirements  of 
the  service  are  high.  Where,  as  in 
broadband  PCS,  we  wrill  find  that  the 
capital  requirements  necessitate 
allowing  designated  entities  to  pool 
their  resources  to  help  them  overcome 
capital  formation  problems  and  thereby 
ensure  their  opportunity  to  participate 
in  auctions  and  in  the  provision  of 
service,  we  may  adopt  rules  allowing 
such  consortia  to  qualify'  for  designated 
entity  provisions. 

D.  Affiliation  Rules 

86.  Petitions.  Blooston  and  NTCA 
request  that  the  Commission  clarify  the 
meaning  of  “affiliate”  for  purposes  of 
access  line  aggregation.  According  to 
Blooston,  passive  investments  by  a  rural 
telephone  holding  company  in  other 
telephone  companies  should  not 
preclude  eligibility  for  rural  telephone 
company  status,  so  long  as  there  is  no 
common  control  between  the  rural 
telephone  company  and  the  other 
carrier.  Blooston  reasons  that  the 
common  control  definition  is  used  in 
the  auction  rules  for  small  businesses’ 
affiliates,  has  been  used  by  the 
Commission  when  defining  connecting 
carriers,  and  is  generally  used  by  the 
financial  commimity  and  the  Securities 
and  Exchange  Commission.  Finally, 
Blooston  requests  that  the  Commission 
amend  its  designated  entity  provisions 
to  allow  rural  telephone  companies  to 
combine  into  consortia  and  partner  with 
investors  without  losing  designated 
entity  status  so  long  as  the  majority 
equity  control  resides  with  members 
who  are  rural  telephone  companies. 
NTCA  similarly  requests  that  the  term 
“affiliates”  be  clarified  to  indicate  what 
organizational  structures  are  permitted. 

87.  Discussion.  In  response  to  the 
requests  of  the  NTCA  and  Blooston  that 
we  clarify  the  meaning  of  the  term 
affiliate  to  indicate  the  types  of 
organizational  structures  that  will  be 
included,  we  amend  the  Second  Report 
and  Order  to  establish  as  our  standard 
affiliation  rules  the  same  affiliation 
rules  adopted  by  the  Commission  in  the 
Fifth  Report  and  Order.'^^^  Blooston 
specifically  requests  that  we  clarify  the 
meaning  of  “affiliate”  so  that  passive 
investments  by  a  rural  telephone 
company  in  other  rural  telephone 
companies  do  not  preclude  designated 
entity  status  if  there  is  no  common 
control.  As  described  more  fully  below, 
under  our  affiliation  rules  a  passive 
interest  in  another  telephone  company, 
which  does  not  constitute  control  of  that 


See  Second  Report  and  Order  at  1 286. 


>29  See  Fifth  Report  and  Order  at  11 201-217. 
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company  would  not  be  considered  an 
affiliation  for  purposes  of  access  line 
aggregation. 

88.  In  the  Second  Report  and  Order, 
we  referenced  the  SBA’s  affiliation  rules 
for  purposes  of  defining  generally 
whether  an  entity  qualifies  as  a  small 
business  and  gave  examples  of  how  the 
affiliation  rules  would  be  applied.  In  the 
Fifth  Report  and  Order  we  expanded  on 
the  SBA’s  affiliation  rules  in 
establishing  detail^  afiiliation 
standards  for  broadband  PCS  to  be  used 
in  the  context  of  determining  designated 
entity  eligibility  where  our  criteria  are 
based  on  the  size  of  the  entity  seeking 
special  treatment  and  require  applicants 
to  include  “affiliates”  when  calculating 
their  eligibility.  These  affiliation 
requirements  are  intended  to  prevent 
entities  that  do  not  meet  these  size 
standards  for  receiving  benefits  targeted 
to  smaller  entities.^®®  We  believe  that 
these  rules  are  appropriate  for 
determining  affiliations  generally,  and 
therefore  we  will  incorporate  these 
standards  into  our  generic  auction  rules 
for  purposes  of  determining  all  size- 
based  eligibility  requirements.  We 
summarize  these  standards  below. 

89.  Where  we  adopt  sized-based 
eligibility  rules  and  provide  that  such 
eligibility  determinations  shall  include 
the  applicant  and  all  its  “affiliates,”  the 
following  rules  shall  govern 
determinations  regarding  affiliation. 
Apart  from  determining  affiliation 
between  the  applicant  itself  and  outside 
entities,  the  ne^  to  determine 
affiliation  arises  where  an  investor  has 
an  attributable  interest  in  a  designated 
entity.i^'  In  this  context  it  is  necessary 
for  the  Commission  to  examine  whether 
such  investor  has  a  relationship  with 
other  persons  or  outside  entities  that 
rise  to  the  level  of  an  affiliation  with  the 
applicant,  and  if  so,  whether  the 
affiliate’s  assets,  revenues,  net  worth, 
number  of  access  lines,  or  other 
applicable  financial  thresholds,  when 
aggregated  with  the  applicant’s,  exceed 
the  Commission’s  size  eligibility 
thresholds. 

90.  General  Principles  of  Affiliation. 
An  affiliation  imder  the  SBA  rules 
would  arise,  first,  from  “control”  of  an 
entity  or  the  “power  to  control  it.” 
Thus,  under  the  SBA  rules,  entities  are 
affiliates  of  each  other  when  either 
directly  or  indirectly  (i)  one  concern 
controls  or  has  the  power  to  control  the 


»»See,  e.g..  Second  Report  and  Oder  at  1 272. 

>3>  In  the  context  of  broadband  PCS,  we  stated 
that,  generally,  investors  owning  nwre  than  25 
percent  of  the  applicant's  passive  equity  would  be 
considered  to  have  "attributable*’  interests.  See 
Fifth  Report  and  Order  at  1 158.  With  regard  to 
rVDS,  we  used  the  SBA  standard  to  detennlne 
attributable  interests.  i.e.,  control 


other,  or  (ii)  a  third  party  or  parties 
controls  or  has  the  power  to  control 
both.^32  In  determining  control,  the 
SBA’s  rules  provide  generally  that  every 
business  concern  is  considered  to  have 
one  or  more  peirties  who  directly  or 
indirectly  control  or  have  the  power  to 
control  it.  The  rules,  in  addition, 
provide  specific  examples  of  where 
control  resides  under  various  scenarios, 
such  as  through  stock  ownerehip  or 
occupancy  of  director,  officer  or 
management  positions.  The  rules  also 
articulate  general  principles  of  control, 
and  note,  for  example,  that  control  may 
be  affirmative  or  negative  and  that  it  is 
immaterial  whether  control  is  exercised 
so  long  as  the  power  to  control  exists.*^^ 
Second,  an  affiliation,  under  SBA  rules, 
may  also  arise  out  of  an  “identity  of 
interest”  between  or  among  parties.*'^'* 
We  adopted  these  same  general 
provisions  as  our  affiliation  rules  for 
broadband  PCS  and  will  also 
incorporate  them  into  our  general 
affiliation  rules. 

91.  In  adopting  these  affiliation  rules, 
we  emphasize  that  these  rules  will  not 
be  applied  in  a  manner  that  defeats  the 
objectives  of  our  service  specific 
attribution  rules.  For  example,  in  the 
context  of  broadband  PCS,  our 
attribution  rules  expressly  permit 
applicants  to  disregard  the  gross 
revenues,  total  assets  and  net  worth  of 
certain  passive  investors,  provided  that 
an  eligible  control  group  has  de  facto 
and  de  jure  control  of  the  applicant. 

Our  attribution  rules  are  designed  to 
preserve  control  of  the  applicant  by 
eligible  entities,  yet  allow  investment  in 
the  applicant  by  entities  that  do  not 
meet  the  size  restrictions  in  our  rules. 
Therefore,  so  long  as  the  requirements 
of  our  attribution  rules  are  met,  the 
affiliation  rules  will  not  be  used  to 
defeat  the  underlying  policy  objectives 
of  allowing  such  passive  investors.  More 
specifically,  if  a  control  group  has  de 
facto  and  de  jure  control  oPthe 
applicant,  we  shall  not  construe  the 
affiliation  rules  in  a  maimer  that  causes 
the  interests  of  passive  investors  to  be 
attributed  to  the  applicant. 

92.  Applying  these  SBA  affiliation 
rules,  an  affiliation  would  arise,  for 
example,  where  an  entity  with  an 
attributable  interest  in  an  applicant  is 
under  the  control  of  another  entity.  An 
affiliation  would  edso  arise  where  an 
entity  with  an  attributable  interest  in  an 
applicant  controls,  or  has  the  power  to 
control,  another  entity.  For  example,  if 
an  attributable  investor  in  an  applicant 


13  CFR  SJ21.401(a)(2)  (i).  (ii). 
>«W.§  121.401(c)(1). 

««  U.  §  121.401(a)(2)(iii).  (d). 

•  See  Fifth  Report  and  Order  at  1 205. 


is  also  a  shareholder  in  a  large 
Corporation  X,  when  should 
(Corporation  X  be  deemed  an  affiliate  of 
the  applicant  as  a  result  of  the 
shareholder’s  ownership  interest  in  both 
entities?  Under  the  SBA  rules  and  the 
rules  we  adopt  here,  (Corporation  X 
would  be  deemed  an  affiliate  of  the 
applicant  if  the  shareholder  controlled 
or  had  the  power  to  control  Corporation 
X,  in  which  case,  (Corporation  X’s  gross 
revenues  must  be  included  in 
determining  the  applicant's  gross 

revenues.^  36 

93.  For  purposes  of  determining 
control,  ownership  interests  will  be 
calculated  on  a  fully-diluted  basis. 

Thus,  for  example,  stock  options, 
convertible  debentures,  and  agreements 
to  merge  (including  agreements  in 
principle)  will  generally  be  considered 
to  have  a  present  effect  on  the  power  to 
control  or  own  an  interest  in  either  an 
outside  entity  or  the  P(CS  applicant  or 
licensee.  We  will  treat  such  options, 
debentures,  and  agreements  generally  as 
though  the  rights  held  thereunder  had 
been  exercised.'37  However,  an  affiliate 
cannot  use  such  options  and  debentures 
to  appear  to  terminate  its  control  over  or 
relationship  with  another  concern 
before  it  actually  does  so.^^* 

94.  Voting  and  Other  Trusts.  In  a 
similar  vein,  we  also  borrow  from  the 
SBA’s  rules  and  our  own  rules  in  other 
services  to  find  affiliation  under  certain 
voting  trusts  in  order  to  prevent  a 
circumvention  of  eligibility  rules.  The 
SBA’s  rules  provide  that  a  voting  trust, 
or  similar  agreement,  cannot  be  used  to 
separate  voting  power  from  beneficial 
ownership  of  voting  stock  for  the 
purpose  of  shifting  control  of  or  the 
pmwer  to  control  an  outside  concern,  if 
the  primary  purpose  of  the  trust  is  to 


See  Fifth  Report  and  Order  at  1 206. 

See  13  CFR  121.401(().  SBA's  rates  provide  the 
following  examples  to  guide  the  application  of  this 
provision;  Example  1.  If  company  “A”  holds  an 
option  to  purchaM  a  controlling  interest  in 
company  “B,’*  the  situation  is  treated  aa  though 
company  "A"  had  exercised  its  rights  and  had 
become  owner  of  a  controlling  interest  in  company 
"B.”  The  (annual  revenues)  of  both  concerns  must 
be  taken  into  account  in  determining  size.  Example 
2.  If  company  "A”  has  entered  into  an  agreement 
to  merge  with  company  "B”  in  the  future,  the 
situation  is  treated  os  though  the  merger  has  taken 
place.  (A  and  B  are  affiliates  of  each  other). 

■^fd.  SB.^’s  rales  provide  this  example:  If  large 
company  “A'*  holds  70  percent  (70  of  100 
outstanding  shares)  of  tiM  voting  stock  of  company 
"B”  and  gives  a  third  party  an  option  to  purchase 
66  of  the  70  shares  owned  by  A,  company  "B"  wilt 
be  deemed  to  be  an  afTiliate  of  company  "A"  until 
the  third  party  actually  exercises  its  option  to 
purchase  such  shares.  In  order  to  prevent  large 
company  "A"  from  circumveiUing  the  intent  of  the 
regulation  which  (gives)  present  eflecl  to  stock 
options,  the  option  is  not  considered  to  have 
present  effect  in  this  case. 
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meet  size  eligibility  rules.^^®  Similarly, 
under  the  Commission’s  broadcast 
multiple  ownership  rules,  stock 
interests  held  in  trust  may  be  attributed 
to  any  person  who  holds  or  shares  the 
power  to  vote  such  stock,  has  the  sole 
power  to  sell  such  stock,  has  the  right 
to  revoke  the  trust  at  will  or  to  replace 
the  trustee  at  will.^'*®  Also,  imder  the 
broadcast  rules,  if  a  trustee  has  a 
familial,  personal  or  extra-trust  business 
relationship  to  the  grantor  or  the 
beneficiary  of  a  trust,  the  stock  interests 
held  in  trust  will  be  considered  assets 
of  the  grantor  or  beneficiary,  as 
appropriate.^^^  Because  we  believe  the 
broadcast  rules  provide  more  definitive 
guidance  in  this  particular  area,  we 
shall  use  them  as  a  model  for  the 
general  affiliation  rules  adopted  here. 
Thus,  for  example,  if  an  investor  with 
an  attributable  interest  in  an  applicant 
holds  a  beneficial  interest  in  stock  of 
another  firm  that  amoimts  to  a 
controlling  interest  in  that  other  firm, 
depending  on  the  identity  of  the  trustee, 
the  other  firm  may  be  considered  an 
affiliate  and  its  assets  and  gross 
revenues  may  be  attributed  to  the 
applicant. 

95.  Officers,  Directors  and  Key 
Employees.  Under  the  SBA’s  affiliation 
rules,  which  we  adopt  as  our  generic 
approach,  affiliations  also  generally 
arise  where  persons  serve  as  the  officers, 
directors  or  key  employees  of  another 
concern  and  they  represent  a  majority  or 
controlling  element  of  that  other 
concern’s  board  of  directors  and/or 
management  of  the  outside  entity.^  ^2 
Thus,  if  a  person  with  an  attributable 
interest  in  an  applicant,  through  his  or 
her  other  key  employment  positions  or 
positions  on  the  board  of  another  firm, 
controls  that  other  firm,  then  the  other 
firm  will  be  considered  an  affiliate  of 
the  applicant.  Such  affiliations  may  or 
may  not  result  in  the  applicant’s 
exceeding  our  size  limitations.  As  this 
rule  reflects,  for  purposes  of  attributing 
the  financial  position  of  an  outside 
entity  in  this  context,  officers  and 
directors  of  an  outside  concern  are  not 
foreclosed  entirely  from  holding 
attributable  or  non-attributable  interests 
in  an  applicant.  Whether  or  not  such 
persons  control  the  outside  entity,  we 
also  do  not  want  to  prohibit  these 
persons,  who  may  be  experienced  in  the 
telecommimications,  finance,  or 
commimications  and  equipment 


13  CFR  121.401(g). 

140  See  47  CFR  73.3555  note  2(e). 

Id. 

>♦2 See  13  CFR  121.401(h).  A  key  employee  is  an 
employee  who.  because  of  his/her  position  in  the 
concern,  has  a  critical  influence  in  or  substantive 
control  over  the  operations  or  management  of  the 
concern.  13  CFR  121.405. 


industries,  finm  assisting  start-up 
companies  by  serving  as  officers  or 
directors  of  the  applicant.  Thus,  if  such 
persons  serving  as  officers  or  directors 
of  the  applicant  do  not  control  the 
applicant  or  otherwise  have  an 
attributable  interest  in  the  applicant, 
their  outside  affiliations  (even  if 
controlling)  will  not  be  considered  at  all 
for  purposes  of  determining  the 
applicant’s  eligibility  under  our 
rules.^‘*3 

96.  Affiliation  Through  Identity  of 
Interest:  Family  and  Spousal 
Relationships.  Consistent  with  the 
SBA’s  rules,  an  affiliation  may  arise  not 
only  through  control,  but  out  of  an 
“identity  of  interest’’  between  or  among 
parties.*'*'*  For  example,  affiliation  can 
arise  between  or  among  members  of  the 
same  family  or  persons  with  common 
investments  in  more  than  one  concern. 
In  determining  who  controls  or  has  the 
power  to  control  an  entity  ,  persons 
with  an  identity  of  interest  may  be 
treated  as  though  they  were  one 
person. *“*5  por  example,  if  two 

shareholders  in  Corporation  X  are  both 
attributable  shareholders  in  an 
applicant,  to  the  extent  that  together 
they  have  the  power  to  control 
Corporation  X,  Corporation  X  may  be 
deemed  an  affiliate  of  the  applicant. 

97.  Similarly,  as  under  the  SBA  rules, 
we  will  consider  spousal  and  other 
family  relationships  in  determining 
whether  an  affiliation  exists.  Under  the 
SBA  rules  for  determining  small 
business  status,  for  example,  members 
of  the  same  family  may  be  treated  as 
though  they  were  one  person  because 
they  have  an  “identity  of  interest.’’  *‘*® 
Likewise,  in  order  to  determine  whether 
individuals  are  economically 
disadvantaged,  the  SBA  rules  governing 
eligibility  for  participation  in  the 
govermnent’s  “section  8(a)’’  program  for 
socially  and  economically 
disadvantaged  small  businesses  have 
special  provisions  for  attributing 
spousal  interests.  The  latter  rules 
provide  generally  that  half  of  the  joint- 
owned  interests  of  an  applicant  and  his 
or  her  spouse  must  be  attributed  to  the 


SBA’s  size  standard  affiliation  rules  also 
provide  that  affiliations  can  arise  in  a  variety  of 
other  scenarios,  such  as  where  one  concern  is 
dependent  upon  another  for  contracts  and  business, 
where  firms  share  joint  facilities,  or  have  joint 
venture  or  franchise  license  agreements.  To  the 
extent  we  believe  these  rules  may  have  general 
applicability  we  shall  codify  them  in  our  affiliate 
rules.  We  caution  parties  that  issues  relating  to  de 
facto  control  of  the  applicant  (or  parties  with 
attributable  interests  in  the  applicant)  could  also 
arise  under  arrangements  not  expressly  codified  in 
the  rules. 

See  13  CFR  121.401(a)(2)(iii). 

>«/d.§  121.401(d). 

•♦»13CFR  121.401(d). 


applicant  for  purposes  of  determining  | 
the  applicant’s  net  worth.**^  ! 

98.  In  the  context  of  auction  size-  j 
based  eligibility  standards  at  issue  here,  > 
we  begin  by  clarifying  that  our  reason 

for  considering  spousal  and  kinship 
relationships  is  not  to  determine 
whether  the  spouse  or  other  kin  of  a 
women-owned  applicant  actually  is 
controlling  the  applicant,  thereby 
violating  our  eligibility  rules  for  ' 

woman-owned  businesses.  Our  rules  do 
not  embody  any  presumptions 
concerning  spousal  control  in  that 
context.  Rather,  our  objective  here  is  to 
ensure  both  that  entities  are  actually  in 
need  of  the  assistance  provided  by  our 
rules  and  that  entities  otherwise 
ineligible  under  applicable  size  criteria 
do  not  circumvent  the  rules  by  funding 
family  members  that  purport  to  be 
eligible  applicants. 

99.  In  formulating  these  rules,  we 
need  to  consider  also  that,  as  a  practical 
matter,  it  will  not  be  possible  for  us 
prior  to  the  auctions  to  resolve  all 
questions  that  pertain  to  the  individual 
circumstances  of  particular  applicants. 
Furthermore,  if  we  determine 
subsequent  to  an  auction  that  a  winning 
bidder  in  fact  was  ineligible  to  bid  or  to 
benefit  from  special  provisions,  such  as 
bidding  credits,  because  of  spousal  or 
kinship  relationships,  not  only  will 
authorization  of  service  be  delayed  but, 
as  discussed  above,  disqualified 
applicants  may  be  subject  to  substantial 
penalties.  In  these  circumstances,  we 
think  that  the  public  interest  requires 
that  we  endeavor,  insofar  as  possible,  to 
establish  bright-line  tests  for 
determining  when  the  financial  interests 
of  spouses  and  other  kin  should  be 
attributed  to  the  applicant. 

100.  We  have  decided  that,  for 
purposes  of  determining  whether  the 
financial  limitations  in  our  eligibility 
rules  have  been  met,  interests  of  an 
applicant’s  spouse  to  the  applicant.  This 
will  resolve  any  concern  that  an^ 
applicant  might  transfer  his  or  her  assets 
to  a  spouse  in  order  to  satisfy  the 
financial  restrictions  that  apply  to 
eligible  entities.  For  exeunple,  an 
applicant  could  not  transfer  stock  or 
other  assets  to  his  or  her  spouse  and 
thereby  dispose  of  interests  that,  I  held 
by  the  applicant,  would  render  the 
applicant  ineligible.  Just  as  importantly, 
this  approach  will  resolve  any  concern 
that  am  applicant  might  participate  in 
bidding  by  using  the  personal  assets  of 
an  ineligible  spouse,  which  would 
defeat  entirely  the  objective  of  providing 
special  financial  measures  for 
designated  entities. 


See  13  CFR  124.106(a)(2)(i)(A)(l). 


I 
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101.  In  adopting  this  rule,  we  fully 
recognize  that  instances  could  arise  in 
which,  if  all  factors  were  considered, 
attributing  a  spouse’s  financial  interests 
to  the  applicant  could  lead  to  harsh 
results.  As  a  general  matter,  however, 
we  think  it  provides  a  workable  bright- 
line  standard  that  resolves  fully  our 
policy  concerns  and  avoids  undesirable 
ambiguity  concerning  the  nature  of  our 
requirements.  As  in  Ae  SBA  rules, 
however,  one  exception  is  clearly 
warranted;  this  affiliation  standard 
would  not  apply  if  the  applicant  and  his 
or  her  spouse  are  subject  to  a  legal 
separation  recognized  by  a  court  of 
competent  jurisdiction.  In  calculating 
their  personal  net  worth,  for  example, 
investors  in  the  applicant  who  are 
legally  separated  must,  of  course,  still 
include  their  share  of  interests  in 
community  property  held  with  a 
spouse. 

102.  As  indicated  above, 
circumstances  could  also  arise  in  which 
other  kinship  relationships  are  used  as 
a  means  to  evade  our  eligibility 
requirements.  Because  we  believe 
kinship  relationships  in  many  cases  do 
not  present  the  same  potentid  for  abuse 
that  bxists  with  spou^  relationships, 
particularly  in  terms  of  the  "identity  of 
interests"  &at  are  likely  to  exist 
between  the  persons  involved,  we  shall 
adopt  a  more  relaxed  standard  for 
determining  when  kinship  interests 
must  be  attributed  to  applicants.  In  this 
area,  we  shall  follow  the  same  standard 
that  is  applied  by  the  SBA  when 
interpreting  its  “identity  of  interest” 
rule  described  above.  Specifically,  an 
identity  of  interests  between  family 
members  and  applicants  will  be 
presumed  to  exist,  but  the  presumption 
can  be  rebutted  by  showing  that  the 
family  members  are  estranged,  or  that 
their  family  ties  are  remote,  or  that  the 
family  members  are  not  closely  related 
in  business  matters.'^®  For  purposes  of 
determining  who  is  a  family  member 
imder  this  rule,  we  shall  use  a  definition 
that  is  identical  to  the  definition  of 
“immediate  family  member"  in  the 
SBA’s  rules,  13  CFR  124.100. 

103.  In  appropriate  cases,  an 
applicant  should  be  able  to  rebut  the 
presiunption  regarding  kinship 
affiliations  with  relative  ease,  simply  by 
demonstrating  that  the  applicant  has  no 
close  relationship  in  business  matters 
with  the  relevant  family  members.  Of 
course,  should  such  business 
relationships  arise  with  a  winning 
applicant  after  the  auction,  we  might 
need  to  consider  whether  the  applicant 

See  generally  Texas-Capital  Contractors,  Inc. 

Abdnor,  933  F.2d  261  (5th  Cir.  1990). 


intended  to  circumvent  the 
requirements  of  our  eligibility  rules. 

104.  The  affiliation  requirement  is 
intended  to  prevent  entities  that,  for  all 
practical  purposes,  do  not  meet  the  size 
standard  required  for  efigibility  from 
receiving  benefits  targeted  to  smaller 
entities.^'*®  We  believe  that  the 
affiliation  rules  described  above  will 
accomplish  this  objective. 

E.  Rural  Telephone  Company  Bidding 
Credits. 

105.  Petitions.  NCTA,  USIN  and  SDN 
argue  that  the  FCC  should  retain  the 
rural  telephone  company  bidding  credit 
provision  adopted  in  the  Second  Report 
and  Order  hut  delete  the  accelerated 
build-out  requirement  as  a  condition  for 
receipt  of  bidding  credits.  USIN  asserts 
that  bidding  credits  will  not  help  attract 
capital  when  tied  to  such  an  expanded 
build-out  requirement.  According  to 
USIN,  making  bidding  credits 
contingent  on  an  accelerated  build-out 
effectively  nullifies  the  provision 
because  the  commitment  of  additional 
capital  for  network  build-out  will 
reduce  the  amoimt  available  to  finance 
the  license  price  by  enough  to  oftset  any 
benefit  conferred  by  the  availability  of 
the  credit.^®®  SDN  agrees  that  additional 
build-out  should  not  be  required  as  a 
prerequisite  for  rural  telephone 
company  bidding  credits,  but  states  that 
a  rural  telephone  company  should 
receive  additional  bidding  credits  if  it 
substantially  covers  its  certified  rural 
service  area  during  its  license  term.'®* 
NTCA  argues  that  the  accelerated  build¬ 
out  requirement  for  bidding  credits 
should  be  eliminated  since  this 
requirement  is  unrelated  to  the  statutory 
purpose  of  promoting  investment  in  and 
rapid  deplo3mient  of  new  technologies 
and  services  in  rural  areas.'®^ 

106.  SDN  also  contends  that  the  risk 
of  forfeiting  the  bidding  credit  (plus 
interest]  for  failure  to  meet  the 
expanded  build-out  commitment  will 
have  a  chilling  effect  because  of  the 
difficulty  of  anticipating  potential 
problems  that  may  be  encountered  in 
attempting  to  extend  service  rapidly  to 
remote  areas.  Further,  SDN  maintains 
that  an  accelerated  build-out 
requirement  could  engender  a  perverse 
incentive  for  a  rural  telephone  company 
that  would  otherwise  concentrate 
primarily  on  providing  PCS  service  in 
the  rural  portions  of  a  BTA  or  MTA 
(which,  according  to  SDN  might  be  a 

See,  e.g..  Second  Report  and  Order  at  1 272. 

150USIN  Petition  at  12. 

»*>  SDN  Petition  at  14. 

152  See  47  u.S.C.  309(j)(3){A). 


commercially-attractive  strategy  because 
of  in  densely-populated  areas.'®® 

107.  Finally,  SDN  and  USIN  contend 
that  it  is  inequitable  to  provide  rural 
telephone  companies  with  a  less 
favorable  bidding  credit  provision  than 
other  designated  entities.  In  this  regard, 
USIN  argues  that  the  Second  Report  and 
Order  fails  to  explain  why  rural 
telephone  company  bidding  credits 
should  contain  more  restrictive  terms 
than  other  designated  entity  bidding 
credits.  On  the  contrary,  SDN  contends 
that  rural  telephone  companies  should 
receive  a  greater  bidding  credit  than 
other  entities,  because  they  face  higher 
service  and  construction  costs. 
Accordingly,  SDN  maintains  that  if 
accelerated  build-out  is  to  be  included 
in  the  rural  telephone  company 
provision,  an  incentive  should  be 
provided  in  the  form  of  bonus  credit 
over  and  above  the  standard  bidding 
credit  available  to  other  designated 
entities. 

108.  Discussion.  In  the  Second  Report 
and  Order  we  adopted  a  system  of 
bidding  credits  for  rural  telephone 
companies  designed  to  further  promote 
the  investment  in  and  rapid  deployment 
of  new  technologies  and  services  in 
rural  areas. '®^  We  generally  concluded 
that  any  special  measures  adopted  for 
rural  telephone  companies,  including 
bidding  credits,  should  be  limited  to 
bidding  for  licenses,  in  their  rural 
service  eireas.  We  found  that  this 
limitation  satisfied  Congress’  objectives 
without  unduly  favoring  rural  telephone 
companies  in  markets  where  there  was 
no  compelling  reason  to  do  so. 
Specifically,  we  concluded  that 
Congress  was  primarily  concerned  with 
assuring  rural  consumers  the  benefits  of 
new  technologies  and  providing 
opportrmities  for  participation  by  rural 
telephone  companies  in  the  provision  of 
wireless  services  that  supplement  or 
replace  their  landline  facilities.'®® 
Accordingly,  we  provided  that  rural 
telephone  companies  would  be  eligible 
for  bidding  credits  for  specified  licenses 
only  in  their  service  areas. 

109.  However,  unlike  bidding  credits 
available  to  women  and  minority-owned 
firms,  we  linked  the  amount  of  the 
bidding  credit  for  rural  telephone 
companies  to  their  commitment  to 
achieve  certain  expanded  infi-astructure 
build-out  requirements  in  their  rural 
service  areas.  We  provided  that  the 
amount  of  the  bidding  credit  would  be 
proportionately  linked  to  the  amount  by 
which  the  rural  telephone  company 
agreed  to  expand  its  build-out 

SDN  Petition  at  14-15. 

See  47  U.S.C  309(j)(3)(A). 

Second  Report  and  Order  at  1 243. 
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commitment.  In  this  regard,  we 
indicated  that  failure  to  meet  the 
expanded  build-out  commitment  would 
result  in  liability  for  a  penalty  in  the 
£imount  of  the  bidding  credit,  plus 
interest  at  the  rate  applicable  to 
installment  payments.  We  further 
provided  that  grant  of  the  licenses  to 
rural  telephone  companies  utilizing 
bidding  credits  would  be  conditioned 
upon  payment  of  this  penalty,  if  and 
when  it  becomes  applicable.  We 
concluded  that  this  added  construction 
requirement  would  fulfill  the 
congressional  objective  of  developing 
eind  rapidly  deploying  new  services  to 
those  residing  in  rural  areas. 

110.  On  reconsideration  of  this  issue, 
we  no  longer  believe  the  provision  in 
the  Second  Report  and  Order,  which 
links  the  availability  of  bidding  credits 
for  nual  telephone  companies  to  their 
agreement  to  satisfy  an  expanded 
construction  requirement,  is  necessary 
or  appropriate  to  promote  the  statutory 
objectives.  We  agree  with  petitioners’ 
assertions  that  the  expanded  build-out 
requirement  may  have  adverse 
consequences  contrary  to  the  purpose  of 
bidding  credit  provision.  We  are  also 
concerned  that  the  expanded 
construction  requirement  may  be 
unduly  burdensome  both  to  rural 
telephone  company  licensees  and  the 
Commission.  In  this  regard,  we  are 
concerned  that  the  accelerated  build-out 
requirement  may  not  be  economically 
feasible  in  some  rural  areas  and  thus 
may  result  in  frequent  forfeitures  of  the 
bidding  credit  amount  by  rural 
telephone  companies.  As  discussed 
more  fully  below,  we  now  believe  that 
Congress’  objectives  of  promoting 
investment  in  and  rapid  deployment  of 
new  technologies  and  services  to  rural 
areas  will  best  be  achieved  through  the 
use  of  other  provisions  such  as 
installment  payments,  bidding  credits 
(without  an  expanded  build  out 
requirement),  and  service  area 
partitioning.  Thus,  we  amend  our  rules 
to  retain  flexibility  to  adopt  any  of  these 
or  other  provisions  for  rural  telephone 
companies  on  a  service-specific  basis 
after  considering  the  characteristics  and 
capital  requirements  of  the  particular 
service. 

F.  Rural  Telephone  Company  Eligibility 
for  Installment  Payments 

111.  Petitions.  SDN,  USIN,  and  NCTA 
all  reqviest  that  installment  payments  be 
extended  to  rural  telephone  companies 
regardless  of  their  status  as  small 
businesses.  AIOE  and  Cook  Inlet  argue 
that  all  designated  entities  shoiild  1^ 
permitted  to  pay  for  their  licenses  in 
installment  payments  irrespective  of 
their  size.  These  parties  all  object  to  the 


decision  to  limit  eligibility  for 
installment  payments  to  small 
businesses  as  ^fined  in  §  1.2110(b)(1), 
(i.e..  companies  with  net  worth 
including  that  of  affiliates  of  $6  million 
or  less  and  no  more  than  $2  million  of 
annual  after-federal-tax  profit  for  the 
last  two  years).  USIN  argues  that  there 
is  no  statutory  support  in  the  provisions 
cited  by  the  Commission  as  authority  for 
adopting  different  provisions  for  one 
designated  entity  group  as  opposed  to 
another. 

112.  Citing  the  legislative  history  to 
the  Budget  Act  and  H.R.  Report  No. 
103-111  in  particular,  USIN  also 
maintains  that  the  statutory  purpose  of 
requiring  special  provisions  for 
designated  entities  was  to  promote  entry 
by  firms  with  difficulty  in  obtaining 
access  to  capital.  Petitioners  maintain 
that  the  $6  million  net  worth/$2  million 
net  revenue  standard  for  installment 
payment  eligibility  is  too  strict  and  will 
prevent  rural  telephone  companies  from 
qualifying  f(W  the  installment  payment 
option  although  they  face  significant 
difficulty  in  obtaining  access  to  capital. 
USIN  asserts  that  as  a  practical  matter 
rural  telephone  companies  may  have 
high  levels  of  non-amortized  assets  and 
yet  have  less  capital  available  for 
investment  than  many  businesses  that 
meet  the  small  business  definition.  SDN 
maintains  that  rural  telephone 
companies  should  be  eligible  for 
installment  payments  regardless  of 
whether  they  qualify  as  small 
businesses  because  they  will  generally 
incur  higher  build  out  costs  with  lower 
revenue  streams  than  other  designated 
entities.  According  to  USIN,  a  rmal 
telephone  company  bidding  for  a 
license  in  a  capital-intensive  service 
should  be  eligible  for  installment 
payments  if  its  annual  revenue  are 
under  $100  million.  USIN  asserts  that 
vdthout  installment  payments  such 
telephone  companies  will  be  unable  to 
bid  for  broad-coverage  licenses  as 
traditional  rural  telephone  company 
lenders  have  indicated  unwillingness  to 
finance  auction  bids. 

113.  AIDE  objects  to  the 
determination  in  the  Second  Report  and 
Order  that  limits  the  installment 
payment  option  to  small  businesses 
bidding  on  licenses  for  “those  smaller 
spectrum  blocks  that  are  most  likely  to 
match  the  business  objectives  of  bona 
fide  small  businesses.’’  *^6  According  to 
AIDE,  such  the  installment  payment 
option  should  be  available  to  all 
designated  entities  bidding  on  all 
licenses.  AIDE  maintains  ffiat  Congress 
did  not  intend  to  give  the  FCC 
discretion  to  offer  special  provisions  to 


See  Second  Report  and  Order  at  ^  237. 


some  designated  entities  in  some 
auctions  but  not  in  others.  AIDE  argues, 
moreover,  that  these  limitations  on  the 
availability  of  installment  payments  are 
not  justifi^  by  the  Commission’s  desire 
to  prevent  abuse  of  its  designated  entity 
provisions  since  there  are  other 
safeguards  designed  specifically  for  that 
purpose,  such  as  the  rules  for  disclosure 
of  real  parties  in  interest,  the 
definitional  requirements  including  the 
assets  of  affiliates  and  the  financial 
qualification  rules. 

114.  Discussion.  For  the  reasons  set 
forth  below,  we  deny  petitioners’ 
requests  to  expand  the  installment 
payment  option  to  other  designated 
entities  irrespective  of  their  economic 
status.  However,  we  will  retain  the 
flexibility  to  expand  or  modify  the 
installment  payment  option  on  a 
service-specific  basis  for  other 
appropriately-sized  entities  where  the 
spectrum  costs  and  capital 
infrastructure  requirements  necessitate 
their  application  to  other  entities.  For 
example,  in  the  Fifth  Report  and  Order 
we  recognized  that  the  substantial 
expected  capital  required  to  acquire  and 
construct  broadband  PCS  licenses 
warranted  expansion  of  the  installment 
payment  option  to  most  entities 
acquiring  licenses  in  the  entrepreneurs’ 
blocks.  157  Under  the  broadband  PCS 
rules,  installment  payments  are 
available  to  smaller  entities  that  do  not 
technically  qualify  as  small  businesses 
and  an  Nihanced  installment  payment 
option  is  available  to  eligible  small 
businesses  and  businesses  owned  by 
women  and/or  minorities. 

115.  In  the  Second  Report  and  Order, 
we  concluded  that  for  some  auctions, 
small  businesses  would  be  eligible  for 
installment  payments.  We  noted  that  by 
allowing  payment  in  installments,  the 
govenunent  would  be  extending  credit 
to  an  eligible  winning  bidder,  thus 
reducing  the  amount  of  private 
financing  needed  in  advance  of  the 
auction  by  a  prospective  licensee.  We 
noted  that  this  will  assist  small  entities 
who  are  likely  to  have  difficulty 
obtaining  adequate  private  financing.  As 
a  result,  we  concluded  that  installment 
payments  would  be  an  effective  way  to 
promote  efficiently  the  participation  of 
small  businesses  in  the  provision  of 
spectrum-based  telecommunications 
service  and  an  effective  tool  for 
efficiently  distributing  licenses  and 
services  among  geographic  areas.  ^5® 
Thus,  we  limited  application  of 
installment  payments  to  small  entities, 
including  such  entities  that  are  owned 
by  minorities  and/or  women.  We  found 


**'  See  Fifth  Report  and  Order  at  n  136-140. 
See  Second  Report  and  Order  at  233-240. 
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that  this  approach  best  served  the  intent 
of  Congress  in  enacting  section 
309(j)(4)(A),  to  avoid  a  competitive 
bidding  program  that  has  the  effect  of 
favoring  inciunbents,  with  established 
revenue  streams,  over  new  companies  or 

start-ups. ’59 

116.  Consistent  with  Congress’s 
concern  that  auctions  not  operate  to 
exclude  small  businesses,  the  provisions 
relating  to  installment  payments  for 
minorities  and/or  w’omen  also  were 
intended  to  assist  only  minorities  and 
women  who  are  small  businesses.  The 
House  Report  states  that  these  related 
provisions  were  drafted  to  "ensure  that 
all  small  businesses  will  be  covered  by 
the  Commission’s  regulations,  including 
those  owned  by  members  of  minority 
groups  and  women.”  ’5®  (emphasis 
added).  It  also  states  that  the  provisions 
in  section  309(j)(4)(A)  relating  to 
installment  payments  were  intended  to 
promote  economic  opportunity  by 
ensuring  that  competitive  bidding  does 
not  inadvertently  favor  incumbents  with 
“deep  pockets”  "over  new  companies  or 
start-ups.”  Because  the 
Congressional  objective  here  was  to 
assist  "new  companies  or  start-ups,”  we 
therefore  concluded  that  the 
Commission  should  use  installment 
payments  only  for  smaller  sized  entities. 
As  indicated  by  the  legislative  history, 
large  entities  with  established  revenue 
streams  were  not  intended  to  be 
beneficiaries  of  thi§  particular  means  of 
financial  assistance.  We  concluded  that 
the  statutory  language,  when  read  in 
conjunction  with  the  legislative  history, 
does  not  indicate  that  Congress’s 
purpose  was  to  accord  special  financial 
assistance  measures  under  section 
309(j)(4)(A)  to  entities  other  than  those 
with  small  economic  status. in  this 
regard,  we  reject  petitioner’s  proposals 
to  allow  installment  payments  for  rural 
telephone  companies  or  other 
designated  entities  irrespective  of  their 
size.  We  wrill  continue  to  determine  on 
a  service-specific  basis  the  appropriate 
economic  eligibility  criteria  for 
installment  payments.  And  we  may,  as 
we  did  in  the  context  of  broadband  PCS, 
establish  different  installment  payment 
options  for  entities  who  face  different 
economic  barriers. 


>5»SeeH.R.  Rep.  No.  103-111  at  255. 

»»>  Id. 

Under  authority  of  Section  309(j)(4))(D),  we 
have,  however,  afforded  other  types  of  financial 
assistance  measures,  such  as  bidding  credits,  to 
other  designated  entities.  See  e.g..  Third  Report  and 
Order,  in  PP  Docket  No.  92-253,  59  FR  26741,  May 
24, 1994,  at  72-81  (which  provides  bidding 
credits  to  businesses  owned  by  minorities  and/or 
women). 


117.  In  addition,  and  consistent  with 
our  decision  to  limit  installment 
payments  to  small  entities,  we  decline 
to  make  installment  payments  available 
for  all  licenses  in  all  auctions.  Rather,  in 
order  to  match  the  provisions  with 
eligible  recipients,  we  will  continue  to 
m^e  installment  payments  available 
only  for  certain  licenses  that  do  not 
involve  the  largest  spectrum  blocks  and 
service  areas.  In  this  regard,  in  the 
context  of  narrowband  PCS,  we  adopted 
installment  payments  only  for  the 
regional,  MTA  and  BTA  licenses. 
Similarly,  for  broadband  PCS,  we 
limited  eligibility  for  installment 
payments  to  the  BTA  licenses  contained 
in  the  entrepreneurs’  blocks.  We 
continue  to  believe  that  where  large, 
valuable  blocks  of  spectrum  are  being 
auctioned  we  should  not  give  ineligible 
entities  the  incentive  to  create  small 
business  "fronts,”  thereby  enabling 
large  businesses  to  become  eligible  for 
low-cost  government  financing.  Nor  do 
we  desire  to  delay  service  to  the  public 
by  encoiu-aging  under-capitalized  firms 
to  receive  licenses  for  facilities  which 
they  may  lack  the  resources  adequately 
to  finance.’fi5  Accordingly,  we  will 
continue  to  allow  installment  payments 
only  for  licenses  in  those  smaller 
spectrum  blocks  and  service  areas  that 
are  most  likely  to  match  the  business 
objectives  of  bona  fide  small  entities  in 
the  context  of  a  particular  service.  The 
particular  spectrum  block  sizes  that  will 
be  eligible  for  installment  payments  will 
be  decided  in  the  context  of  each 
particular  service  taking  into  account 
the  cost  of  acquiring  the  spectrum  and 
constructing  the  system. 

G.  Rural  Telephone  Company 
Partitioning 

118.  Petitions.  SDN  requests  that  rural 
telephone  companies  be  allowed  to 
partition  their  rural  service  areas  either 
pursuant  to  an  agreement  with  the  BTA 
or  MTA  licensee,  or  by  licensing  a 
separate  PCS  service  area  using  a  system 
similar  to  the  cellular  unserved  area 
application  process. ’5'* 

119.  Several  commenters  responding 
to  the  NPRM  in  this  proceeding 
suggested  that  the  Commission  allow 
partitioning  of  PCS  licenses  so  as  to 
permit  rural  telephone  companies  to 
hold  licenses  to  provide  service  only  in 
their  service  areas. in  the  Second 
Report  and  Order  we  recognized  that 
partitioning  may  be  an  effective  means 
to  achieve  Congress’s  goal  of  ensuring 

^that  advanced  services  are  provided  in 


See  47  U.S.C.  §  309(j)(3)(A). 

See  SDN  Petition  at  7. 

See,  e.g.,  comments  of  GVNW  at  2-4,  a.nd 
NfCAat  13. 


rural  areas.’®®  In  the  context  of 
broadband  PCS,  we  adopted  a  system  of 
geographic  partitioning,  for  rural 
telephone  companies  which  allows 
rural  telephone  companies  to  acquire 
partitioned  broadband  PCS  licenses  in 
one  of  two  ways:  (1)  they  may  form 
bidding  consortia  to  participate  in 
auctions,  and  then  partition  the  licenses 
won  among  consortia  participants,  or  (2) 
they  may  acquire  partitioned  broadband 
PCS  licenses  fi'om  other  licensees 
through  private  negotiation  and 
agreement  either  before  or  after  the 
auction  (provided  the  partitioned  area  is 
reasonably  related  to  the  size  of  the 
rural  telephone  company’s  rural  service 
area).’®^  We  require  that  partitioned 
areas  conform  to  established 
geopolitical  boimdaries  and  that  each 
area  include  the  wireline  service  area  of 
the  rural  telephone  company  applicant. 
We  believe  that  this  system  of 
partitioning  of  rural  service  areas  will 
provide  a  significant  opportunity  for 
many  of  these  designated  entities  who 
desire  to  offer  PCS  to  their  customers  as 
a  complement  to  their  local  telephone 
services.  Therefore,  we  will  retain  the 
flexibility  in  the  generic  auction  rules  to 
adopt  a  system  of  partitioning  on  a 
service-specific  basis  where  the  capital 
requirements  and  construction  costs  are 
such  that  a  system  is  necessary  to  assist 
rural  telephone  companies  who  cannot 
afford  or  do  not  desire  to  bid  for  or 
construct  systems  for  an  entire  seivice 
area.’®® 

H.  Unjust  Enrichment  Provisions 

120.  Petitions.  AIDE  requests  that 
when  the  Commission  recaptures  the 
benefits  accruing  to  a  designated  entity 
pursuant  to  the  unjust  enrichment 
provisions,  the  unjust  enrichment 
penalty  should  credit  the  licensee’s  pre¬ 
sale  investments  in  the  license  and 
should  be  based  on  the  portion  of  the 
licensee’s  taxable  gain  on  the  sale 
allocated  to  the  license,  with 
appropriate  adjustments.  BET  similarly 
requests  that  the  Commission  revise  the 
unjust  enrichment  provisions  to  credit 
the  designated  entity  for  its  pre-transfer 
expenditures  on  the  license  including 
construction  costs. 

121.  Discussion.  We  deny  the  requests 
of  AIDE  and  BET.  In  the  Second  Report 
and  Order  the  Commission  crafted 
unjust  enrichment  provisions  designed 
to  prevent  designated  entities  from 
profiting  by  the  rapid  sale  of  licenses 


See  Second  Report  and  Order  at  ^243  n.  156 
See  Fifth  Report  and  Order  at  1 152. 

"■’“In  a  Further  Notice  of  Proposed  Rulemaking  in 
this  docket,  the  Coiiunis.sion  will  also  e.xplore  the 
merits  of  allowing  businesses  owned  by  minorities 
and/or  women  to  acquire  partitioned  PCS  licenses, 
as  well  as  partitioned  licenses  in  other  services. 
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acquired  through  the  benefit  of 
provisions  and  policies  meant  to 
encourage  their  participation  in  the 
provision  of  spectrum-based  services. 
These  rules  were  intended  to  deter 
designated  entities  from  prematurely 
transferring  licenses  obtained  through 
the  benefit  of  provisions  designed  to 
create  opportunities  for  such  designated 
entities  in  the  provision  of  spectrum- 
based  servuces.  We  sought  through  our 
unjust  enrichment  provisions  to 
discourage  designated  entities  who  do 
not  intend  to  provide  service  to  the 
public  from  abusing  our  provisions  by 
obtaining  a  license  at  a  lower  cost  than 
other  licensees  and  then  selling  the 
license  after  a  short  time  to  a  non- 
designated  entity  at  a  profit.  In  addition, 
the  unjust  enrichment  rules  were 
intended  to  recapture  for  the 
government  a  portion  of  the  value  of  the 
bidding  credit  or  other  special  provision 
if  such  a  designated  entity  prematurely 
transfers  its  licenses  to  an  ineligible 
entity,  thereby  frustrating  the 
government's  efforts  to  encourage  the 
inclusion  of  designated  entities  in  the 
provision  of  new  spectrum-based 
services. 

122.  We  recognize  that  over  time,  a 
designated  licensee  may  have  made 
substantial  investments  in  a  license 
prior  to  transfer.  In  order  to  reward 
efficiency  and  encourage  such 
investments  in  infrastructure 
development,  we  provided  that  we  will 
generally  reduce  the  amount  of  the 
recapture  penalty  as  time  passes  or 
construction  benchmarks  are  met.^®®  We 
further  provided  that  our  recapture 
provisions  would  not  apply  to  the 
transfer  or  assigiunent  of  a  license  that 
has  been  held  for  more  than  five 
years,  In  addition,  where  a  recapture 
penalty  is  assessed,  we  stated  that  the 
penalty  will  not  prevent  the  transferring 
designated  entity  fit)m  recovering  the 
depreciated  value  of  its  capital 
investment.  Moreover,  we  indicated  that 
in  appropriate  circumstances,  we  might 
waive  recapture  “if  the  licensee  has 
incurred  substantial  start-up  costs  or 
made  significant  capital  investments 
with  the  intention  of  starting  service, 
but  due  to  circumstances  beyond  its 
control,  was  unable  to  provide 
service." 

123.  We  believe  that  these  measures 
adequately  account  for  a  designated 
entity's  pre-transfer  investments  in  a 
license,  including  construction 
expenses.  Therefore,  we  decline  to 
adopt  AIDE'S  proposal  that  we  credit  the 
licensee’s  pre-sale  investments  in  the 


See  Second  Report  and  Order  at  1 262. 
'»>!d. 

W.  at  n.205. 


license  and  base  the  recapture  amount 
on  the  portion  of  the  licensee’s  taxable 
gain  on  the  sale  allocated  to  the  license, 
because  such  provisions  would  require 
the  government  to  undertake  lengthy 
and  complex  accounting  and  allocation 
proceedings  to  determine  the  amount  of 
the  penalty.  Similarly,  w^e  deny  BET’s 
request  that  w'e  credit  designated 
entities  for  their  pre-transfer 
expenditures  on  a  license  because  we 
believe  that  our  recapture  provisions 
adequately  account  for  these 
expenditures  by  reducing  the  amount  of 
the  penalty  over  time.  Moreover,  the 
unjust  enrichment  provisions  were 
designed  to  act  as  a  penalty  to  deter 
premature  licerise  transfers  by 
designated  entities.  Therefore  we 
decline  to  modify  the  recapture 
provisions  adopted  in  the  Second 
Report  and  Order.  We  note,  however, 
that  because  license  terms  and 
construction  requirements  vary  by 
service,  and  because  w’e  may  adopt 
different  designated  entity  provisions 
for  different  services,  we  will  set  forth 
the  specific  recapture  provisions  in  the 
service-specific  competitive  bidding 
rales  of  each  auctionable  service. 
Moreover,  we  modify  our  general 
recapture  provisions  to  provide 
flexibility  on  a  service-specific  basis  to 
extend  the  duration  of  the  recapture 
provisions  beyond  five  years. 

I.  Upfront  Payment  Amount 

124.  Petitions.  AIDE  requests  that  the 
Commission  reduce  the  amount  of  the 
upfront  payment  for  designated  entities. 
AIDE  asserts  that  a  reduced  upfront 
payment  would  help  ensure  that  capital 
constrained  designated  entities  have  the 
opportunity  to  participate  in  the 
competitive  bidding  process.  According 
to  AIDE,  a  reduced  upfront  payment  is 
necessary  to  create  opportunities  for 
designated  entities  to  participate  in 
competitive  bidding  and  will  allow  such 
entities  to  preserve  their  limited 
resources  for  post -auction  infrastructure 
development. 

125.  Discussion.  The  Commission 
adopted  ein  upfront  payment 
requirement  in  order  to  ensure  that  only 
serious,  qualified  bidders  participate  in 
our  auctions.  We  reasoned  that  cin 
upfront  payment  requirement  would 
ensure  the  validity  of  the  information 
generated  during  auctions  and  increase 
the  likelihood  that  licenses  will  be 
awarded  to  the  qualified  bidders  who 
value  them  the  most,  thus  promoting  the 
rapid  deployment  of  new  technology. 
Upfrx)nt  payments  will  also  provide  the 
Commission  with  a  source  of  available 
funds  in  the  event  a  bid  withdrawal 
penalty  must  be  assessed.  By  requiring 

a  substantial  upfront  payment  amount. 


the  Commission  seeks  to  deter 
speculative  and  frivolous  bidding  by  all 
bidders,  including  designated  entities. 
Moreover,  the  standard  upfront  payment 
formula  ($.02  per  MHz  per  pop  for  the 
maximum  MHz-pops  a  bidder  intends  to 
bid  on  in  any  single  round  of  bidding), 
is  based  on  the  amount  of  spectrum  and 
population  coverage  on  which  a  bidder 
seeks  to  bid  and  therefore  is  directly 
linked  to  the  expected  value  of  the 
license  and  anticipated  construction 
costs  a  licensee  will  incur. 

126.  Nevertheless,  in  the  Second 
Report  and  Order  we  retained  the 
flexibility  to  cap,  reduce  or  modify  the 
upfront  payment  amount  for  designated 
entities.^^2  \(Ve  indicated  that  such 
decisions  would  be  made  in  the  service- 
specific  competitive  bidding  rules  for 
individual  services.  In  the  Fifth  Report 
and  Order,  recognizing  that  the  standard 
upfront  payment  formula  may  create  a 
barrier  for  smaller  entities  wishing  to 
participate  in  auctions,  we  reduc^  by 
25  perc:ent  the  upfront  payment  amount 
required  for  designated  entities  bidding 
in  the  entrepreneur’s  blocks.^’’^  Given 
the  varied  spectrum  costs  of  different 
services,  we  will  continue  to  consider 
such  reduced  upfront  payments  for 
designated  entities  on  a  ser\'ice-specific 
basis.  Generally,  we  will  only  reduce 
the  upfront  payment  amounts  for 
designated  entities  in  capital  intensive 
services,  such  as  broadband  PCS,  where 
the  spectrum  bandwidth  will  result  in 
upfront  payment  amounts  that  may  be 
prohibitive  for  some  smaller  entities. 

J.  Installment  Payments 

127.  In  the  Second  Report  and  Order, 
we  stated  that,  for  some  auctions, 
winning  bidders  that  are  small 
businesses  would  be  eligible  to  use 
installment  payments  in  paying  for 
licenses. We  provided  that  for  these 
winning  bidders,  a  down  payment  of  10 
percent  would  be  due  within  five 
business  days  of  the  close  of  the 
auction,  and  that  an  additional  10 
percent  would  be  due  within  five  days 
of  grant  of  the  license.  We  stated  that 
we  would  impose  interest  on 
installment  payments  at  a  rate  equal  to 
the  rate  for  U.S.  Treasury  obligations  of 
maturity  equal  to  the  license  term.  We 
stated  that  the  schedule  of  installment 
payments  would  begin  with  interest- 
only  payments  for  the  first  two  years, 
and  that  thereafter  principal  and  interest 
would  be  amortized  over  the  remaining 
term  of  the  license.'’’® 


*  See  Second  Report  and  Order  at  1  17Bn.37 

See  Fifth  Report  and  Order  at  f  156. 

>'♦/£/.  at  1  233. 

>”/d.  at  1  238. 
at  1  239. 
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1?8.  Upon  reconsideration,  we  have 
decided  that  we  may  need  to  tailor 
installment  payment  provisions  more 
precisely  to  needs  of  various  groups  of 
designated  entities  and  the 
characteristics  of  particular  services.  In 
the  Fifth  Report  and  Order  we  provided 
installment  payments  for  minorities  and 
women  in  some  blocks,  and  provided 
different  installment  provisions  for 
small  businesses  of  different  sizes.^^^ 

We  will  continue  to  establish  different 
installment  payment  provisions  on  a 
serv'ice-specific  basis.  We  may  offer 
instadment  payments  to  minorities  and 
women,  in  some  circumstances,  and 
may  offer  installment  payments  having 
differing  terms  to  different  classes  of 
designated  entities.  We  may  vary  the 
interest  rate  and  the  payment  schedule 
for  installment  payments,  including  the 
amount  and  timing  of  the  down 
payment  and  the  schedule  for 
amortization  of  principal  and  interest. 
Installment  payment  provisions  for  each 
service  will  be  specified  in  Orders 
establishing  auction  rules  for  that 
serv'ice.  We  believe  that  this  additional 
flexibility  will  allow  us  to  take  account 
of  differences  in  capital  requirements 
across  services  and  license  blocks,  and 
to  provide  access  to  capital  in  ways  that 
will  give  various  groups  of  designated 
entities  a  realistic  chance  to  participate 
in  offering  service. 

K.  Eligibility  Issues 

1 29.  Petitions.  Black  Entertainment 
Television  Holdings,  Inc.  (BET)  requests 
that  the  FCC  reconsider  the  public 
company  restriction  on  the  availability 
of  provisions  for  minority  and  wommi- 
owned  companies  in  broadband  PCS. 
BET  argues  that  given  the  costs  of 
acquiring  spectrum  and  the  construction 
expense,  such  a  limitation  would  defeat 
realistic  opportunities  for  a  ivide  range 
of  minority-owned  firms.  BET  also 
requests  that  we  clarify  that  provisions 
for  minority  and  women-owned  firms 
are  separate  and  distinct  from 
provisions  for  small  businesses.  Finally, 
BET  argues  that  rights,  privileges, 
options  or  other  forms  of  ownership  that 
do  not  affect  the  ability  of  a  designated 
entity  to  control  a  company,  or  diminish 
a  designated  entity  financial  stake  in  a 
venture,  should  not  be  considered  in  the 
definitional  analysis  for  purposes  of 
determining  eligibility. 

130.  FHscussion.  In  the  Second  Report 
and  Order,  we  stated  that  publicly 
traded  minority  and  women-owned 
companies  would  not  be  eligible  for 
provisions  applicable  to  these 
designated  entities.  In  the  Fifth  Report 
and  Order,  however,  we  deviated  from 


'  ”  Fifth  Report  and  Order  at  137-1 39 


this  restriction  to  allow  publicly  traded 
minority  and  women-owned  companies 
to  qualify  to  bid  in  the  entrepreneurs’ 
block,  and  under  certain  circumstances 
to  qualify  forbidding  credits.'^®  We  will 
continue  to  consider  exceptions  to  our 
restriction  on  publicly  traded  company 
eligibility  for  minority  and  women- 
owned  businesses  on  a  service-specific 
basis,  in  each  case  considering  the 
capital  requirements  and  the  expected 
build-out  cost  of  the  service.  We  agree 
with  BET  that  in  services  v\dth  high 
entry  costs,  precluding  publicly  traded 
companies  from  receiving  measures 
intended  for  minority  and  women- 
owned  businesses  may  undermine  our 
objective  of  ensuring  the  opportunity  for 
these  designated  entities  to  participate 
in  the  provision  of  spent  nim-based 
services. 

1 3 1 .  As  requested  by  BET,  we  clarify 
that  the  provisions  for  businesses 
owned  by  women  and  minorities  are 
separate  and  distinct  from  the 
provisions  for  small  businesses.  Thus, 
women  and  minority-owned  businesses 
may  qualify  for  measures  adopted  for 
these  entities  irrespective  of  their  size, 
and  small  businesses  may  qualify  for 
small  business  provisions  regardless  of 
their  ownership  by  minorities  and 
women.  And  small  businesses  that  are 
owned  by  members  of  minorities  and/or 
women  may  qualify  for  provisions 
applicable  to  both  ^oups. 

132.  Finally,  in  the  general  auction 
rules,  we  indicated  that  in  determining 
designated  entity  eligibility  we  would 
consider  all  rights,  warrants  and  options 
on  a  fully  diluted  basis,  i.e.,  they  will  be 
treated  as  if  already  exercised.  We 
intend  to  maintain  the  existing  rule  of 
calculating  these  ownership  interests  on 
a  fully  diluted  basis,  since  we  expect 
that  such  ownership  interests  will 
almost  always  have  the  potential  either 
to  impact  the  ability  of  a  designated 
entity  to  control  a  company  or  to 
diminish  a  designated  entity's  financial 
stake  in  the  venture.  However,  in  the 
rare  circumstance  where  such 
ownership  interests  have  no  effect  on  a 
designated  entity's  ability  to  control  a 
firm  or  to  diminish  the  designated 
entity’s  financial  stake,  we  will  consider 
requests  for  w'aivers.*®®  We  note, 
however,  that  we  e)q>ect  such  instances 
to  be  rare,  and  petitioners  will  be 
required  to  maire  an  affirmative  showing 
sufficient  to  overcome  the  presumption 
that  such  ownership  interests  should  be 
calculated  as  if  exercised  for  purposes  of 
determining  eligibility  issues. ' 


>?*  See  Fifth  Report  and  Orcferat  ^  163-164. 
'^347  CrR  t.21ie(bK2t. 

"«>.See47eFR  1.2110. 


133.  Petitions.  AfDE  and  Cook  Inlet 
propose  stricter  eligibility  and  anti¬ 
sham  measures  to  avoid  designated 
entity  shams.  Specifically,  Cook  Inlet 
proposes  requiring  that  a  designated 
entity  maintain  clear  structural  control 
of  an  entity  in  order  to  be  eligible  for 
designated  entity  provisions.  In  this 
regard.  Cook  Inlet  argues  that  in  limited 
partnerships,  the  general  partner  should 
be  required  to  be  a  designated  entity  and 
restrictions  should  be  imposed  on  the 
ability  of  other  general  partners  to 
exercise  management  control.  Cook  Inlet 
also  proposes  that  the  Commission 
require  designated  entities  to  document 
their  eligibility  by  attaching 
documentation  to  their  long  form 
application. 

134.  We  agree  with  AIDE  that  in  some 
instances  stricter  eligibility 
requirements  are  appropriate  to  ensure 
that  only  legitimate  designated  entities 
are  the  beneficiaries  of  the  special 
provisions  established  under  our  rules. 

In  particular,  we  clarify  that,  when  an 
applicant  or  a  licensee  is  a  partnership, 
because  each  general  partner  generally 
has  the  ability  to  act  on  behalf  of  the 
partnership,  all  general  partners  in  the 
license  applicant  must  designated 
entities  in  order  to  qualify  for 
designated  entity  status.  We  believe  that 
this  clarification  is  consistent  with  the 
Commission’s  long-standu^  practice  of 
attributing  control  in  the  context  of 
partnerships  to  the  general  partners. 

I'his  clarification  will  ensure  that 
designated  entities  in  partnerships 
retain  de  facto  as  well  as  de  jure  control. 

135.  In  addition,  weagjee  with  AIDE 

that  documentation  of  designated  entity 
status  should  be  submitted  along  with 
the  applicants’  long-form  applications 
in  order  to  enable  the  Commission  to 
verify  designated  entity  eUgibility.  ' 

Accordingly,  we  will  require  designated 
entities  to  substantiate  t^ir  eligibility 

by  describing  on  their  long-form 
application  how  they  satisfy  the 
requirements  for  ebgibility.  We  will  also 
require  desi^iated  entity  applicants  to  | 

list  on  their  long-form  application  all  • 

agreements  that  effect  designated  entity  | 

status,  such  as  all  partnership  j 

agreements,  shareholder  agreements,  j 

management  agreements  and  other  j 

agreements,  including  oral  agreements,  | 

which  establish  that  the  designated 
entity  will  have  both  de  facto  and  de 
jure  control  of  the  entity.  In  addition, 
we  will  require  that  su^  information  be 
maintained  at  the  hcensee's  facilities,  or 
by  its  designated  agent,  for  the  term  of 
the  license,  and  that  the  infonnation  be 
made  available  to  Commission  staff 
upon  request  in  order  to  enable  the 
Commission  to  audit  designated  entity 
eligibility  on  an  ongoing  basis. 
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136.  In  addition,  if  an  applicant  for 
designated  entity  status  proves 
unqualified,  and  the  Commission 
determines  that  the  application  for 
designated  entity  status  involved  willful 
misrepresentation  or  other  serious 
misconduct,  the  Commission  will 
impose  severe  penalties.  These  may 
include  monetary  forfeitures,  revocation 
of  licenses,  and  prohibition  of 
participation  in  future  auctions. 

137.  With  respect  to  AIDE’S  proposal 
that  clear  structural  control  should  be 
required  to  establish  designated  entity 
eligibility,  we  believe  that  as  a  general 
rule,  our  strict  requirement  that  women 
and  minority  principals  control  the 
applicant  and  maintain  a  50.1  percent 
voting  interest  (in  a  corporate  applicant) 
and  a  50.1  percent  equity  stake  in  the 
entity  is  sufficient  to  prevent  “fronts” 
and  to  ensure  that  our  provisions  are 
only  made  available  to  legitimate 
qualified  designated  entities.  However, 
we  reserve  the  flexibility  on  a  service- 
specific  basis,  taking  into  account  the 
nature  of  the  specific  provisions 
applicable  in  that  service,  to  adopt 
additional  or  different  requirements  for 
designated  entity  eligibility.^®^ 

138.  While  we  conclude  that  our 
requirement  that  control  and  substantial 
equity  rest  with  minorities  and/or 
women  will  generally  be  adequate  to 
ensmc  that  parties  do  not  attempt  to 
evade  the  statutory  requirement  to 
provide  economic  opportunities  and 
ensure  participation  by  businesses 
owned  by  these  groups,  we  also  reaffirm 
our  commitment  to  investigate  all 
allegations  of  fronts,  shams  or  other 
methods  used  to  try  to  evade  our 
eligibility  rules.  In  this  regard,  we 
remind  pcuties  that  we  will  conduct 
random  pre  and  post-auction  audits  to 
ensure  that  applicants  receiving 
designated  entity  benefits  are  bona  fide 
designated  entities. 

L.  Small  Businesses 

139.  Petitions.  NTCA  and  USIN 
request  that  we  amend  the  small 
business  definition  so  that  it  can  be 
flexibly  modified  in  the  context  of  a 
particular  service.  NTCA  and  USIN 
advocate  that  such  flexibility  is 
appropriate  because  the  existing  $6 
million  net  worth/$2  million  net  income 
test  is  too  low  to  reflect  the  capital- 
intensive  nature  of  the  broadband  PCS 


>»>  For  example,  in  the  Fifth  Report  and  Order  we 
allowed  minority  or  women-owned  broadband  PCS 
applicants  to  sell  up  to  75  percent  of  the  company's 
equity  to  ftassive  investors  so  long  as  the  control 
groups  retained  control  and  25  percent  of  the  equity 
and  each  other  investor  owned  less  than  25  percent 
of  the  passive  equity.  We  also  established  control 
group  tests  for  small  businesses  and  entities  that 
wished  to  bid  in  certain  blocks. 


business.  NTCA  asserts  that  most 
telephone  companies  are  unable  to  meet 
this  test  even  though  they  have  few 
subscribers  and  few  employees.  USIN 
states  that  the  current  definition 
discriminates  against  small  rural 
telephone  companies,  and  that  the 
proper  measure  for  small  businesses  in 
capital-intensive  service  is  those  with 
annual  revenues  of  less  than  $100 
million. 

140.  Discussion.  We  agree  with 
NTCA.  In  the  Second  Report  and  Order 
we  relied  on  the  Small  Business  ^ 
Administration’s  (SBA)  standard 
definition.  The  SBA  definition  permits 
an  applicant  to  qualify  for  financial 
assistance  based  on  a  net  worth  not  in 
excess  of  $6  million  with  average  net 
income  after  Federal  income  taxes  for 
the  two  preceding  years  not  in  excess  of 
$2  million.^®2  The  record  in  this 
proceeding  reflected  broad  disagreement 
about  the  appropriate  definition  of  small 
businesses.  Many  commenters, 
including  the  Chief  Counsel  for 
Advocacy  of  the  SBA,  argued  that  the 
SBA  net  worth/revenue  definition  was 
too  restrictive  and  would  exclude 
businesses  of  sufficient  size  to  survive, 
much  less  succeed,  in  the  competitive 
wireless  communications  marketplace. 
The  SBA’s  Chief  Coimsel  for  Advocacy 
and  Suite  12  Group  advocated  adoption 
of  a  revenue  test,  arguing  that  a  net 
worth  test  could  be  misleading  as  some 
very  large  companies  have  low  net 
worth.  The  SBA’s  Chief  Counsel 
recommended  that  the  revenue  standard 
be  raised  to  include  firms  that  (together 
with  affiliates)  have  less  than  $40 
million  in  revenue.  The  SBA  Chief 
Counsel  suggested  that  the  Commission 
consider  a  higher  revenue  ceiling  or 
adopt  different  size  standards  for 
different  telecommunications 
markets.^®® 

141.  Other  parties  indicated  that  the 
definition  used  by  the  Commission 
might  impede  the  ability  of  small 
businesses  to  raise  capital  in 
anticipation  of  auctions.  They  noted 
that  many  small  firms  are  soliciting 
investors  to  enable  these  firms  to 
compete  better  in  auctions,  and  argued 


>»2 13  CFR  121.802. 

Some  parties  recommend  using  the  SBA's 
1500  employee  standard.  See,  e.g.,  comments  of 
SBA  Associate  Administrator  for  Procurement 
Assistance  at  2,  CFW  Communications  at  2,  and 
Iowa  Network  at  17.  A  number  of  other  commenters 
argue,  however,  that  adoption  of  this  alternative 
SBA  definition  would  open  up  a  huge  loophole  in 
the  designated  entity  eligibility  criteria. 

S|;>ecifically,  they  contend  that  telecommunications 
is  a  capital,  rather  than  labor,  intensive  industry, 
and  that  an  entity  with  1,500  employees  is  likely 
to  be  extremely  well  capitalized  and  have  no  need 
for  the  special  treatment  outlined  by  Congress  in 
the  Budget  Act.  See,  e.g.,  comments  of  LuxCel 
Croup,  Inc.  at  4,  Suite  12  Croup  at  10-11. 


that  their  designated  entity  status 
should  not  be  jeopardized  as  a  result. 
Thus,  these  commenters  suggested,  if 
the  FCC  adopts  the  SBA’s  net  worth 
standard,  the  net  worth  valuation 
should  relate  back  to  the  date  of  the  PCS 
Final  Report  and  Order  (September  23, 
1993). 

142.  In  contrast,  several  commenters 
argue  that  the  small  business  definition 
must  be  made  more  restrictive  in  order 
to  prevent  large  firms  from  spinning  off 
companies  to  compete  as  designated 
entities.  In  this  regard,  some  parties 
recommend  limiting  provisions  to  those 
small  businesses  that  were  in  existence 
for  the  previous  two  years. 

143.  In  the  Second Report  and  Order, 
we  adopted  the  existing  SBA  net  worth/ 
net  income  size  standard  as  the  generic 
threshold  for  small  businesses  to  qualify 
as  designated  entities  because  at  that 
time  we  were  unable  to  conclude  that 
the  other  proposals  suggested  by 
commenters  were  superior  to  this 
established  standard.  However  we 
acknowledged  that  for  certain 
telecommunications  industry  sectors 
this  standard  may  not  be  hig^  enough  to 
encompass  those  entities  that  require 
the  benefits,  but  also  have  the  financial 
wherewithal  to  construct  and  operate 
the  systems.  Accordingly,  we  indicated 
that  this  “threshold  could  be  adjusted 
upward  on  a  service-by-service  basis  to 
accommodate  such  situations.”  We  also 
noted  that  we  may  modify  the  small 
business  definition  if  the  SBA  changed 
its  definition  or  the  Commission 
determined  that  an  alternative 
definition  was  more  appropriate  for 
capital  intensive  services. 

144.  In  this  regard,  in  the  Fifth  Report 
and  Order  we  revised  the  definition  of 
a  small  business  set  forth  in  the  Second 
Report  and  Order  to  include  entities 
with  up  to  $40  million  in  gross 
revenues,  and  we  provided  that  these 
small  businesses  would  permit  to  pool 
their  resources  and  form  consortia  to  bid 
in  the  entrepreneurs’  blocks  or  to 
receive  other  small  business  benefits. 

We  also  adopted  rules  that  allow  small 
businesses  and  businesses  owned  by 
women  and/or  minorities  to  raise 
capital  by  selling  passive  ownership 
interests  in  their  companies.  Thus,  for 
example,  under  certain  conditions, 
businesses  owned  by  women  and 
minorities  have  the  option  of  taking  on 
one  large  passive  partner  (holding  up  to 
49.9  percent  of  the  enterprise)  or  selling 
a  greater  portion  of  their  companies’ 
equity  (up  to  75  percent  of  the  equity) 
to  passive  investors  in  smaller 
increments.  Either  of  these  structures 
should  enhance  the  ability  of  these 
entities  to  obtain  the  necessary  fimding 
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to  meet  long-term  construction, 
operation  and  expansion  goals.^^'* 

145.  Given  the  diversity  of  services 
that  may  be  subject  to  competitive 
bidding  and  the  varied  spectrum  costs 
and  build-out  requirements  associated 
with  each,  we  cxmclude  that  it  is  more 
appropriate  to  define  the  eligibility 
requirements  for  small  businesses  on  a 
service-specific  basis,  taking  into 
account  the  capital  reqmrements  of  each 
particular  service  in  establishing  the 
appropriate  threshold.  Therefore  we 
will  amend  our  generic  auction  rules  to 
replace  the  small  business  definition 
with  a  provision  enabling  the 
Commissimi  to  establish  a  small 
businesses  definition  in  the  context  of 
each  particular  service. 

V.  Final  Regulaiory  Flexibility  Analysis 

146.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  §604, 
the  Commission’s  final  analysis  is  as 
follows: 

A.  Need  for.  and  Purpose  of,  this  Action 

147.  As  a  result  of  new  statutory 
authority,  the  Commission  may  utilize 
competitive  bidding  mechanisms  in  the 
granting  of  certain  initial  licenses.  The 
Commission  published  an  Initial 
Regulatory  Flexibility  Analysis,  see 
generally  5  U.S.C.  §  603,  within  the 
Notice  of  Proposed  Rule  Making  in  this 
proceeding,  and  published  a  Final 
Regulatory  Flexibility  Analysis  within  . 
the  Second  Report  and  Order  (at 

299-302).  As  noted  in  these  previous 
final  analyses,  this  proceeding  will 
establish  a  system  of  competitive 
bidding  for  choosing  among  certain 
applications  for  initial  licenses,  and  will 
carry  out  statutory  mandates  that  certain 
designated  entities,  including  small 
entities,  be  afforded  an  opportunity  to 
participate  in  the  competitive  bidding 
process  and  in  the  provision  of 
spectrum-based  services. 

B.  Summary  of  the  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  ISeguIalory  Flexibility  Analysis 

148.  No  comments  were  submitted  in 
response  to  our  Initial  Regulatory 
Flexibility  Analysis. 

C.  Significant  Alternatives  Considered 

149.  Although,  as  described  in  (B) 
above,  no  comments  were  received 
pertaining  to  our  Initial  Regulatory 
Flexibility  Analysis,  the  Second  Report 
and  Order  addressed  at  length  the 
general  policy  considerations  raised  as  a 
result  of  the  Commission’s  new  auction 
authority. 


See  Fifth  Report  and  Order  at  1 185. 


VI.  Procedural  Matters  and  Ordering 
Clauses 

150.  Accordingly,  It  Is  Ordered,  that 
the  petitions  for  reconsideration  Are 
Granted  to  the  extent  described  above 
and  Denied  in  all  other  respects,  and 
that  the  petition  of  William  E.  Zimsky 
Is  Dismissed  as  moot. 

151.  It  Is  Further  Ordered,  that  Part  1 
of  the  Commission’s  Rules  Is  Amended 
as  set  forth  in  Appendix  B,  attached.  It 
Is  Ordered  that  the  rule  changes  made 
herein  Will  Become  Effective  30  days 
after  their  publication  in  the  Federal 
Register.  This  action  is  taken  pursuant 
to  Sections  4(i),  303(r)  and  309(j)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154(i),  303(r)  and 
309(1). 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Telecommunications. 
Federal  Communications  Commission. 
LaVera  F.  Marshall, 

Acting  Secretary. 

Final  Rales 

Part  1  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C  151,154,  303,  and 
309(j)  unless  otherwise  noted. 

2.  Subpart  Q  of  Part  1  is  revised  to 
read  as  follows: 

Subpart  O— Competitive  Bidding 
Proceedings 

Genera)  Procedures 

1.2101  Pxirpose. 

1.2102  EligibiLity  of  applications  for 
competitive  bidding. 

1.2103  Competitive  bidding  design  options. 

1.2104  Competitive  bidding  mechanisms. 

1.2105  Bidding  application  and  certification 
procedures;  prohibition  of  collusion. 

1.2106  Submission  of  upfront  payments. 

1.2107  Submission  of  down  payment  and 
filing  of  long-form  applications. 

1.2108  Procedures  for  filing  petitions  to 
deny  against  long-form  applications. 

1.2109  License  grant,  denial,  default,  and 
disqualification. 

1.2110  Designated  entities. 

1.2111  Assignment  or  transfer  of  control; 
unjust  enrichment. 

Subpait  Q— Competitive  Bfckfing 
Proceedings 

§1.2101  Purpose. 

The  provisions  of  this  subpart 
implement  Section  309(j)  of  the 


Communications  Act  of  1934,  as  added 
by  the  Onmibits  Budget  Reconciliation 
Act  of  1993  (PX.  103-66).  authorizing 
the  Ctnnmission  to  employ  competitive 
bidding  procedures  to  choose  from 
among  two  or  more  mutually  e.xchasive 
applicatioas  foe  certain  initial  licenses. 

§  1 .21 02  Eligibility  of  applications  for 
competitive  bidding. 

(a)  Mutually  exclusive  initial 
applications  in  the  following  services  or 
classes  of  services  are  subject  to 
competitive  bidding: 

(1)  Interactive  Video  Data  Service  (see 
47  CFR  Part  95,  Suhpart  F).  This 
paragraph  does  not  apply  to 
applications  which  were  filed  prior  to 
July  26, 1993; 

(2)  Marine  Public  Coast  Stations  (see 
47  CFR  Part  80,  Subp^  J); 

(3)  Multipoint  Distribution  Service 
and  Multichannel  Multipoint 
Distribution  Service  (see  47  C5'F.Part  21, 
Subpart  K).  This  paragraph  does  not 
apply  to  applications  which  were  filed 
prior  to  July  26, 1993; 

(4)  Exclusive  Private  Cartier  Paging 
above  900  MHz  (see  47  CFR  Part  90, 
Subpart  P.) 

(5j  Public  Mobile  Services  (see  47 
CFR  Part  221.  except  in  the  800  MHz 
Air-Ground  Radiotelephone  Service, 
and  in  the  Rural  Radio  Service.  This 
paragraph  does  not  apply  to 
applications  in  the  cellular  radio 
service,  such  as  cellular  unserved  area 
applications,  that  were  filed  prior  to 
July  26, 1993; 

(6)  Specialized  Mobile  Radio  Service 
(SMR)  (see  47  CFR  Part  90.  Subpart  S) 
including  applications  based  on  finder’s 
preferences  for  frequencies  allocated  to 
the  SMR  service  (see  47  CFR  90.173); 
and 

(7)  Personal  Communications  Services 
(PCS)  (see  47  CFR  Part  24). 

Note  to  paragraph  (a):  To  determine  the 
rules  that  apply  to  competitive  bidding  in  the 
foregoing  services,  specific  service  rules 
should  also  be  consulted. 

(b)  The  following  types  of  license 
applications  are  not  subject  to 
competitive  bidding  procedures: 

(1)  Applications  for  renew’al  of 
licenses: 

(2)  Applications  for  modification  of 
license:  provided,  however,  that  the 
Commission  may  determine  that 
applications  for  modification  that  are 
mutually  exclusive  with  other 
applications  should  be  subject  to 
competitive  bidding; 

(3)  Applications  for  subsidiary 
communications  services.  A  “subsidiary 
communications  service’’  is  a  class  of 
service  where  tte  signal  for  that  service 
is  indivisible  from  that  of  the  main 
channel  signal  and  that  main  channel 
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signal  is  exempt  from  competitive 
bidding  under  other  provisions  of  these 
rules.  See.  e.g.,  §  1.2102(c)  (exempting 
broadcast  services).  Examples  of  such 
subsidiary  communications  services  are 
those  transmitted  on  subcarriers  within 
the  FM  baseband  signal  (see  47  CFR 
73.295),  and  signals  transmitted  within 
the  Vertical  Blanking  Interval  of  a 
broadcast  television  signal;  and 

(4)  Applications  for  Iroquencies  used 
as  an  intermediate  link  or  links  in  the 
provision  of  a  continuous,  end-to-end 
service  where  no  service  is  provided 
directly  to  subscribers  over  the 
frequencies.  Examples  of  such 
intermediate  links  are: 

(i)  Point-to-point  microwave  facilities 
used  to  connect  a  cellular  radio 
telephone  base  station  with  a  cellular 
radio  telephone  mobile  telephone 
switching  office;  and 

(ii)  Point-to-point  microwave  facilities 
used  as  part  of  the  service  offering  in  the 
provision  of  telephone  exchange  or 
interexchange  service. 

(c)  Applications  in  the  following 
services  or  classes  of  services  are  not 
subject  to  competitive  bidding: 

(1)  Alaska-Private  Fixed  Stations  (see 
47  CFR  Part  80,  Subpart  O); 

(2)  Broadcast  radio  (AM  and  FM)  and 
broadcast  television  (VHF,  UHF,  LPTV) 
under  47  CFR  Part  73; 

(3)  Broadcast  Auxiliary  and  Cable 
Television  Relay  Services  (see  47  CFR 
Part  74,  Subparts  D,  E,  F,  G,  H  and  L  and 
Part  78,  Subpart  B); 

(4)  Instructional  Television  Fixed 
Service  (see  47  CFR  Part  74,  Subpart  I); 

(5)  Maritime  Support  Stations  (see  47 
CFR  Part  80,  Subpart  N); 

(6)  Marine  Operational  Fixed  Stations 
(see  47  CFR  Part  80,  Subpart  L); 

(7)  Marine  Radiodetermination 
Stations  (see  47  CFR  Part  80,  Subpart 
M); 

(8)  Personal  Radio  Services  (see  47 
CFR  Part  95),  except  applications  filed 
after  July  26, 1993,  in  the  Interactive 
Video  Data  ^rvice  (see  47  CFR  Part  95, 
Subpart  F); 

(9)  Public  Safety,  Industrial/Land 
Transportation,  General  and  Business 
Radio  categories  above  800  MHz, 
including  finder’s  preference  requests 
for  frequencies  not  allocated  to  the  SMR 
service  (see  47  CFR  90.173),  and 
including,  until  further  notice  of  the 
Commission,  the  Automated  Vehicle 
Monitoring  Service  (see  47  CFR  90.239); 

(10)  Private  Land  Mobile  Radio 
Services  between  470-512  MHz  (see  47 
CFR  Part  90,  Subparts  B-F),  including 
those  based  on  finder’s  preferences,  (see 
47  CFR  90.173); 

(11)  Private  Land  Mobile  Radio 
Services  below  470  MHz  (see  47  CFR 
Part  90,  Subparts  B-F)  except  in  the  220 


MHz  band  (see  47  CFR  Part  90,  Subpart 
T),  including  those  based  on  finder’s 
preferences  (see  47  CFR  Section  90.173); 
and 

(12)  Private  Operational  Fixed 
Services  (see  47  CFR  Part  94). 

§  1 .21 03  Competitive  bidding  design 
options. 

(a)  The  Commission  will  select  the 
competitive  bidding  design(s)  to  be  used 
in  auctioning  particular  licenses  or 
classes  of  licenses  on  a  service-specific 
basis.  The  choice  of  competitive  bidding 
design  will  generally  be  made  pursuant 
to  the  criteria  set  forth  in  PP  Docket  No. 
93-253,  FCC  94-61,  adopted  March  8, 
1994,  available  for  purchase  from  the 
International  Transcription  Service, 

Inc.,  2100  M  St.  NW,  suite  140, 
Washington,  DC  20037,  telephone  (202) 
857-3800,  but  the  Commission  may 
design  and  test  alternative 
methodologies.  The  Commission  will 
choose  from  one  or  more  of  the 
following  types  of  auction  designs  for 
services  or  classes  of  services  subject  to 
competitive  bidding:  (1)  Single  round 
sealed  bid  auctions  (either  sequential  or 
simultaneous);  (2)  Sequential  oral 
auctions;  (3)  Simultaneous  multiple 
round  auctions. 

(b)  The  Conunission  may  use 
combinatorial  bidding,  which  would 
allow  bidders  to  submit  all  or  nothing 
bids  on  combinations  of  licenses,  in 
addition  to  bids  on  individual  licenses. 
The  Commission  may  require  that  to  be 
declared  the  high  bid,  a  combinatorial 
bid  must  exceed  the  sum  of  the 
individual  bids  by  a  specified  amount.  • 
Combinatorial  bidding  may  be  used 
with  any  type  of  auction. 

(c)  The  Commission  may  use  single 
combined  auctions,  which  combine 
bidding  for  two  or  more  substitutable 
licenses  and  award  licenses  to  the 
highest  bidders  until  the  available 
licenses  are  exhausted.  This  technique 
may  be  used  in  conjunction  with  any 
type  of  auction. 

§  1 .21 04  Competitive  bidding  mechanisms. 

(a)  Sequencing.  The  Conunission  will 
establish  the  sequence  in  which 
multiple  licenses  will  be  auctioned. 

(b)  Grouping.  In  the  event  the 
Commission  uses  either  a  simultemeous 
multiple  round  competitive  bidding 
design  or  combinatorial  bidding,  the 
Commission  will  determine  which 
licenses  will  be  auctioned 
simult£meously  or  in  combination. 

(c)  Reservation  Price.  The 
Commission  may  establish  a  reservation 
price,  either  disclosed  or  imdisclosed, 
below  which  a  license  subject  to  auction 
will  not  be  awarded. 


(d)  Minimum  Bid  Increments.  The 
Commission  may,  by  announcement 
before  or  during  an  auction,  require 
minimum  bid  increments  in  dollar  or 
percentage  terms.  The  Commission  may 
also  establish  suggested  minimum 
opening  bids  on  a  service-specific  basis. 

(e)  Stopping  Rules.  The  Commission 
may  establish  stopping  rules  before  or 
during  multiple  roimd  auctions  in  order 
to  terminate  the  auctions  within  a 
reasonable  time. 

(0  Activity  Rules.  The  Commission 
may  establish  activity  rules  which 
require  a  minimiun  amount  of  bidding 
activity. 

(g)  Withdrawal,  Default  and 
Disqualification  Penalties.  As  specified 
below,  when  the  Commission  conducts 
a  simultaneous  multiple  round  auction 
pursuant  to  §  1.2103,  the  Commission 
will  impose  penalties  on  bidders  who 
withdraw  high  bids  during  the  course  of 
an  auction,  or  who  default  on  payments 
due  after  an  auction  closes  or  who  are 
disqualified. 

(1)  Bid  withdrawal  prior  to  close  of 
auction.  A  bidder  who  withdraws  a  high 
bid  during  the  coinse  of  an  auction  will 
be  subject  to  a  penalty  equal  to  the 
difference  between  the  amount  bid  and 
the  amount  of  the  winning  bid  the  next 
time  the  license  is  offered  by  the 
Commission.  No  withdrawal  penalty 
would  be  assessed  if  the  subsequent 
winning  bid  exceeds  the  withdrawn  bid. 
This  penalty  amoimt  will  be  deducted 
from  any  upfront  payments  or  down 
payments  that  the  withdrawing  bidder 
has  deposited  with  the  Commission. 

(2)  Default  or  disqualification  after 
close  of  auction.  If  a  high  bidder 
defaults  or  is  disqualified  after  the  close 
of  such  an  auction,  the  defaulting  bidder 
will  be  subject  to  the  penalty  in 
paragraph  (g)(1)  plus  an  additional 
penalty  equal  to  3  percent  of  the 
subsequent  winning  bid.  If  the 
subsequent  winning  bid  exceeds  the 
defaulting  bidder’s  bid  amount,  the  3 
percent  penalty  will  be  calculated  based 
on  the  defaulting  bidder’s  bid  amount. 
These  amounts  will  be  deducted  from 
any  upfront  payments  or  down 
payments  that  the  defaulting  or 
disqualified  bidder  has  deposited  with 
the  Commission.  When  the  Commission 
conducts  single  round  sealed  bid 
auctions  or  sequential  oral  auctions,  the 
Commission  may  modify  the  penalties 
to  be  paid  in  the  event  of  bid 
withdrawal,  default  or  disqualification; 
provided,  however,  that  such  penalties 
shall  not  exceed  the  penalties  specified 
above, 

(h)  The  Commission  will  generally 
release  information  concerning  the 
identities  of  bidders  before  each  auction 
but  may  choose,  on  an  auction-by- 
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auction  basis,  to  withhold  the  identity 
of  the  bidders  associated  with  bidder 
identification  numbers. 

(i)  The  Commission  may  delay, 
suspend,  or  cancel  an  auction  in  the 
event  of  a  natural  disaster,  technical 
obstacle,  evidence  of  security  breach, 
unlawful  bidding  activity, 
administrative  necessity,  or  for  any 
other  reason  that  affects  the  fair  and 
efficient  conduct  of  the  competitive 
bidding.  The  Commission  also  has  the 
authority,  at  its  sole  discretion,  to 
resume  the  competitive  bidding  starting 
from  the  beginning  of  the  current  or 
some  previous  round  or  cancel  the 
competitive  bidding  in  its  entirety. 

§  1 .21 05  Bidding  application  and 
certification  procedures;  prohibition  of 
collusion. 

(a)  Submission  of  Short  Form 
Application  (FCC  Form  175).  In  order  to 
be  eligible  to  bid,  an  applicant  must 
timely  submit  a  short-form  application 
(FCC  Form  175),  together  with  any 
appropriate  filing  fee  set  forth  by  Public 
Notice.  Unless  otherwise  provided  by 
Public  Notice,  the  Form  175  need  not  be 
accompanied  by  an  upfiront  payment 
(see  §  1.2106). 

(1)  All  Form  175s  will  be  due: 

(1)  On  the  date(s)  specified  by  Public 
Notice:  or 

(ii)  In  the  case  of  application  filing 
dates  which  occur  automatically  by 
operation  of  law  (see,  e.g.,  47  CFR 
22.902),  on  a  date  specified  by  Public 
Notice  after  the  Commission  has 
reviewed  the  applications  that  have 
been  filed  on  those  dates  and 
determined  that  mutual  exclusivity 
exists. 

(2)  The  Form  175  must  contain  the 
following  information: 

(i)  Identification  of  each  license  on 
which  the  applicant  wishes  to  bid; 

(ii)  The  applicant’s  name,  if  the 
applicant  is  an  individual.  If  the 
applicant  is  a  corporation,  then  the 
short-form  application  will  require  the 
name  and  address  of  the  corporate  office 
and  the  name  and  title  of  an  officer  or 
director.  If  the  applicant  is  a 
partnership,  then  the  application  will 
require  the  name,  citizenship  and 
address  of  all  partners,  and,  if  a  partner 
is  not  a  natural  person,  then  the  name 
and  title  of  a  responsible  person  should 
be  included  as  well.  If  the  applicant  is 

a  trust,  then  the  name  and  address  of  the 
trustee  will  be  required.  If  the  applicant 
is  none  of  the  above,  then  it  must 
identify  and  describe  itself  and  its 
principals  or  other  responsible  persons; 

(iii)  The  identity  of  the  person(s) 
authorized  to  make  or  withdraw  a  bid; 

(iv)  If  the  applicant  applies  as  a 
designated  entity  pursuant  to  §  1.2110,  a 


statement  to  that  effect  and  a 
declaration,  under  penalty  of  perjury, 
that  the  applicant  is  qualified  as  a 
designated  entity  under  §  1.2110. 

(v)  Certification  that  the  applicant  is 
legally,  technically,  financially  and 
otherwise  qualified  pursuant  to  Section 
308(b)  of  the  Communications  Act  of 
1934,  as  amended.  The  Commission  will 
accept  applications  certifying  that  a 
request  for  waiver  or  other  relief  from 
the  requirements  of  Section  310  is 
pending; 

(vi)  Certification  that  the  applicant  is 
in  compliance  with  the  foreign 
ownership  provisions  of  Section  310  of 
the  Communications  Act  of  1934,  as 
amended; 

(vii)  Certification  that  the  applicant  is 
and  will,  during  the  pendency  of  its 
application(s),  remain  in  compliance 
with  any  service-specific  qualifications 
applicable  to  the  licenses  on  which  the 
applicant  intends  to  bid  including,  but 
not  limited  to,  financial  qualifications. 
The  Commission  may  require 
certification  in  certain  services  that  the 
applicant  will,  following  grant  of  a 
license,  come  into  compliance  with 
certain  service-specific  rules,  including, 
but  not  limited  to,  ownership  eligibility 
limitations; 

(viii)  An  exhibit,  certified  as  truthful 
under  penalty  of  perjury,  identifying  all 
parties  with  whom  the  applicant  has 
entered  into  partnerships,  joint 
ventures,  consortia  or  other  agreements, 
arrangements  or  understandings  of  any 
kind  relating  to  the  licenses  being 
auctioned,  including  any  such 
agreements  relating  to  the  post-auction  ■ 
market  structure. 

(ix)  Certification  under  penalty  of 
perjury  that  it  has  not  entered  and  will 
not  enter  into  any  explicit  or  implicit 
agreements,  arrangements  or 
understandings  of  any  kind  with  any 
parties  other  than  those  identified 
pursuant  to  paragraph  (a)(2)(viii) 
regarding  the  amount  of  their  bids, 
bidding  strategies  or  the  particular 
licenses  on  which  they  will  or  will  not 
bid; 

Note  to  paragraph  (a):  The  Commission 
may  also  request  applicants  to  submit 
additional  information  for  informational 
purposes  to  aid  in  its  preparation  of  required 
reports  to  Congress. 

(b)  Modification  and  Dismissal  of 
Form  175.  (1)  Any  Form  175  that  is  not 
signed  or  otherwise  does  not  contain  all 
of  the  certifications  required  pursuant  to 
this  section  is  unacceptable  for  filing 
and  cannot  be  corrected  subsequent  to 
any  applicable  filing  deadline.  The 
application  will  be  dismissed  with 
prejudice  and  the  upfront  payment,  if 
paid,  will  be  returned. 


(2)  The  Commission  will  provide 
bidders  a  limited  opportunity  to  cure 
defects  specified  herein  (except  for 
failure  to  sign  the  application  and  to 
make  certifications)  and  to  resubmit  a 
corrected  application.  Form  175  may  be 
amended  or  modified  to  make  minor 
changes  or  correct  minor  errors  in  the 
application  (such  as  typographical 
errors).  The  Commission  will  classify  all 
amendments  as  major  or  minor, 
pursuant  to  rules  applicable  to  specific 
services.  An  application  will  be 
considered  to  be  a  newly  filed 
application  if  it  is  amended  by  a  major 
amendment  and  may  not  be  resubmitted 
after  applicable  filing  deadlines. 

(3)  Applicants  who  fail  to  correct 
defects  in  their  applications  in  a  timely 
manner  as  specified  by  Public  Notice 
wrill  have  their  applications  dismissed 
with  no  opportunity  for  resubmission. 

(c)  Prohibition  of  Collusion.  (1)  Except 
as  provided  in  paragraphs  (c)(2)  cuid 
(c)(3)  of  this  section,  after  the  filing  of  l 
short-form  applications,  all  bidders  are 
prohibited  from  cooperating, 
collaborating,  discussing  or  disclosing 

in  any  manner  the  substance  of  their 
bids  or  bidding  strategies,  or  discussing 
or  negotiating  settlement  agreements, 
with  other  bidders  until  after  the  high 
bidder  makes  the  required  down  j 

payment,  unless  such  bidders  are  j 

members  of  a  bidding  consortium  or  1 
other  joint  bidding  arrangement  1 1 

identified  on  the  bidder’s  short-form  -1 
application  pursuant  to  || 

§1.2105(a)(2)(viii). 

(2)  Applicants  may  modify  their  «j 

,  short-form  applications  to  reflect  j 

formation  of  consortia  or  changes  in  ! 

ownership  at  any  time  before  or  during 
an  auction,  provided  such  changes  do 
not  result  in  a  change  in  control  of  the 
applicant,  and  provided  that  the  parties 
forming  consortia  or  entering  into 
ownership  agreements  have  not  applied 
for  the  same  license.  Such  changes  will 
not  be  considered  major  modifications 
of  the  application. 

(3)  after  the  filing  of  short-form 
applications,  applicants  may  make 
agreements  to  bid  jointly  for  licenses, 
provided  the  parties  to  the  agreement 
have  not  applied  for  the  same  license. 

§  1.2106  Submission  of  upfront  payments. 

(a)  The  Commission  may  require 
applicants  for  licenses  subject  to 
competitive  bidding  to  submit  an 
upfront  payment.  In  that  event,  the 
amount  of  the  upfront  payment  and  the 
procedures  for  submitting  it  will  be  set 
forth  in  a  Public  Notice.  No  interest  w'ill 
be  paid  on  upfi-ont  payments. 

(d)  Upfi-ont  payments  must  be  made 
either  by  wire  transfer  or  by  cashier’s 
check  draw’n  in  U.S.  dollars  from  a 
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Hnancial  institution  wht^e  d^fuxsits  are 
insured  by  the  Federal  Deposit 
Insurance  Coqxiratkn  and  must  hi‘ 
made  payable  to  the  Federal 
CommunicatioDS  Commissioa. 

(cj  If  an  up&ont  payment  is  not  in  ' 
compliance  with  tte  Coctmission’s 
Rules,  or  if  insufficiest  funds  are 
tendered  to  constitote  a  valid  upfront 
payment,  the  applicant  shall  have  a 
limited  opportunity  to  correct  its 
submission  to  bring  h  up  to  the 
minimum  valid  up^nt  payment  prior 
to  the  auction.  If  the  applicant  don  not 
submit  at  least  the  minimum  upfront 
payment,  h  will  be  ineligible  to  bid,  its 
application  will  bedi«iiissed  and  any 
upfront  pa3nnent  it  has  made  will  be 
returned. 

(d)  The  upfront  paymentis)  of  a  bidder 
wilt  be  credited  toward  any  down 
payment  required  for  licenses  on  which 
the  bidder  is  the  high  ladder.  Where  the 
upfront  payment  amount  exceeds  the 
required  deposit  of  a  winning  bidder^ 
the  Commisstoo  may  refund  the  exce5» 
amount  after  determining  that  no  bid 
withdrawal  penalties  are  owed  by  that 
bidder. 

(e)  In  accordance  with  the  proviskuM 
of  par^raph  (d),  in  the  event  a  penalty 
is  assessed  pursuant  to  §:  1.2104  finr  bid 
withdrawal  or  default,  upfront 
payments  or  down  payments  on  deposit 
with  the  ConrmissioD  will  be  used  to 
satisfy  the  bid  witbdrewal  or  dbfauh 
penalty  before  beri^  applied  toward  sty 
additional  payment  obligations  that  the 
high  bidder  may  have. 

§  12107  Submission  of  down  payment  aid 
filing  of  long-form  applications. 

(al  After  bidding  has  ended,  the 
Commission  will  identify  and  notify  the 
high  bidder  and  declare  the  bidding 
closed. 

fbj  Within  five  (5J  business  days  after 
being  notified  that  it  is  a  high  bidder  on 
a  particular  licensefs]',  a  hi^  bidder 
must  submit  to  the  Commission’s 
lockbox  bank  such  additional  binds  Ithe 
“down  payment’’)  as  ate  necessary  to 
bring  its  total  deposits  (not  including 
upfront  payments  applied  to  satisfy 
penalties)  up  to  twenty  (20)  percent  of 
its  high  bid(s).  (In  sin^e  round  sealed 
bid  auctions  conducted  under  §  1.2103, 
however,  bidders  may  be  required  to 
submit  thmr  down  pa3n»e»ts  with  their 
bids.)  This  down  payment  must  be 
made  by  wire  transf^  ca  caper’s  check 
drawn  in  tl.S.  dollars  from  a  financial 
institution  whose  deposits  ate  insured 
by  the  Federal  Deposit  Insurance 
Corpm^ioD  and  must  be  made  payable 
to  the  Federal  Cwnmunications 
CommtsnoD.  Winning  bidders  who  are 
qualified  designated  entities  eligible  far 
installment  pa3rmeBts  onder  §1.21 10(d) 


are  only  required  to  bring  their  tota-1 
deposits  up  to  ten  (10)  percent  of  their 
winning  bid(s).  Such  designated  entities 
must  pay  the  remainder  of  the  twenty 
(20)  percent  down  payiuenf  withirr  five 
(5)  business  days  erf  grant  of  their 
application.  See  §  l;.2110(e>  (1)  and  (2). 
Down  payments  will  be  held  by  the 
Commission  until  the  high  has 

been  awarded  the  license  and  has  paid 
the  remaining  balance  due  cm  the 
license,  in  wfaicii  case  it  will  not  be 
returned,  or  until  the  winning  bidder  is 
found  unqualified  to  be  a  licensee  or  has 
defaulted,  in  which  case  it  will  be 
rcUurned,  less  apphca^fo  penalties.  Pio 
interest  will  be  paid  cat  any  down 
payment. 

|e)  A  high  biddtw  that  meet*  its  down 
payment  obligatiofis  in  a  timely  manner 
must,  within  ten  (10)  business  days  after 
being  ncjtified  that  it  is  a  high  bidder, 
submit  an  additional  applic  ation  (the 
“long-form  applicatron”}  pursuant  tcj 
the  rules  governing  the  service  in  which 
the  applicant  is  the  high  bidder  (unless 
it  has  already  submrtt^  such  an 
application,  as  contemplated  by 
§  1.2l05(a)(l)(bJ.  For  example,  if  the 
applicant  is  high  bidder  for  a  license  in 
the  Interactive  Video  Data  Service  (see 
47  CFR  Part  95,  Subpart  F),  the  long 
form  application  will  be  submitted  on 
FCC  Form  574  in  accordance  with 
§  95.815  of  this  chapter. 

Notwithstanding  any  other  provision  m 
title  47  of  the  G^e  ^  Federaf 
Regulations  to  the  cemtrary,  high 
bidders  need  not  submit  an  additional 
application  filing  fee  with  their  kmg- 
form  applicatioRS.  Notwithstaaiding  any 
other  provision  in  Title  47  of  the  Code 
of  Fecleral  Regulations  to  the  coMrary, 
the  high  bidets  long-form  appHcaticm 
must  be  mailed  or  otherwise  d^vered 
to:  Office  of  the  Secretary,  Federal 
Communications  Commission. 
Attention:  Auction  Application 
Processing  Section,  1919  M  Sreet, 

N.VV.,  Room  222,  Washington,  DX. 
20554. 

An  applicant  that  Bails  to  submit  the 
required  long-form  application  as 
required  under  this  subsectioa,  and  foils 
to  establish  good  cause  for  any  late  filed 
submission,  shall  be  deemed  to  have 
defaulted  and  will  be  subject  to  the 
penalties  set  forth  in  §  1.2104. 

(d)  As  an  exhibit  to  its  long-form 
appbeatian,  the  appHcant  must  provide 
a  detailed  explanation  of  the  terms  and 
conditions  and  parties  involved  in  any 
bidding  consort  joint  venture, 
partnership  or  other  a^eement  ot 
arrangement  it  had  entered  into  relating 
to  the  competitive  bidding  process  prior 
to  the  time  biddiiig  was  comptefed. 

Such  agreements  must  have  been 


entered  into  prior  to  the  fifing  of  shorf- 
form  appfivations  pursuant  to  §  1.2165 

§1.2108  Piocadures  lor  fUtng  petItiORS  to 
deny  again^  iongi-forna  applications. 

(a)  Where  petitions  to  deny  are 
otherwise  provided  for  under  the  Act  m 
the  commission’s  Rules,  and  unless 
other  service-specific  procedures  for  the 
filing  of  such  petitions  are  provuied  for 
elsewhere  in  the  Commission’s  Rules, 
the  procedures  in  this  section  shall 
apply  to  the  filing  of  potions  to  deny 
the  tong-form  applkaticms  of  winning 
bidders. 

(b)  Within  thirty  (^30)  days  after  the 
Commission  gives  pubfic  notice  that  a 
long- form  application  has  been  accepted 
for  filing,  portions  to  deny  that 
application  may  be  filed.  Any  such 
petitions  must  contain  allegations  of  feet 
supported  by  affidavit  of  a  person  or 
persons  with  personal  knowledge 
thereof. 

(ef  An  applicanf  may  file  an 
opposition  to  any  petition  to  deny,  ami 
the  petitioner  a  reply  to  such 
opposition.  Allegations  of  fact  or  denials 
thereof  must  Ire  supported  by  affidavit 
of  a  person  or  persons  with  personal 
knowledge  thereof.  The  times  for  firlihg 
such  opposition  arwl  replies  will  be 
those  provklerf  in  §  1.45. 

(d)  If  the  Commission  determines  that: 

(1 )  an  appficant  is  qualified  and  there 
is  no  substantial  and  material  issue  of 
fact  concerning  that  determination,  it 
will  grant  the  appHcation. 

(2)  an  ap^carrt  is  not  qualified  and* 
that  there  is  no  substantial  issne  of  feef 
concerning  that  deterairnation,  the 
Coimnissiorr  need  not  hol'd  a  evidentiary 
hearing  and  will  deny  the  application. 

(3)  substantral  and  material  issues  of 
fact  require  a  hearing  ft  will  Gunduef  a 
hearing.  The  Commission  may  permit 
all  or  part  of  the  evidence 
submitted  in  written  form  and  may 
permit  employees  other  than 
administrative  law  judges  to  preside  af 
the  taking  of  written  evidence.  S^ch 
hearing  will  be  conducted  on  an 
expedited  basis. 

§1.2109  License  grant,  (teniakclelaaii^aeKl 
disqualification. 

(a)  Unless  otherwise  specified  in  these 
rules,  auction  winners  are  requited  to 
pay  the  balacce  of  their  winning  bids  in 
a  lump  sum  within  five  (5)  business 
days  following  award  of  the  license. 
Graxft  of  the  license  will  be  conditimu^d 
on  full  and  timely  payment  of  the 
winning  bid. 

(b)  If  a  winning  biddlet  withdraws  its 
bid  afterthe  Coraniission  has  declaired 
coni|)etit>ve  Indding  closed  or  fails  to 
remit  the  required  down  p^ment 
witlun  five  ^5)  bumness  days  after  the 


Federal  Register  /  Vol.  59,  No.  165  /  Friday,  August  26,  1994  /  Rules  and  Regulations  44297 


commission  has  declared  competitive 
bidding  closed,  the  bidder  will  be 
deemed  to  have  defaulted,  its 
application  will  be  dismissed,  and  it 
will  be  liable  for  the  default  penalty 
specified  in  §  1.2104(g)(2).  In  such 
event,  the  Commission  may  either  re¬ 
auction  the  license  to  existing  or  new 
applicants  or  offer  it  to  the  other  highest 
bidders  (in  descending  order)  at  their 
final  bids.  The  down  payment 
obligations  set  forth  in  §  1.2107(b)  will 
apply. 

(c)  A  winning  bidder  who  is  found 
unqualihed  to  be  a  licensee,  fails  to 
remit  the  balance  of  its  winning  bid  in 
a  timely  manner,  or  defaults  or  is 
disqualified  for  any  reason  after  having 
made  the  required  down  payment,  will 
be  deemed  to  have  defaulted  and  will  be 
liable  for  the  penalty  set  forth  in 

§  1.2104(g)(2).  In  such  event,  the 
Commission  will  conduct  another 
auction  for  the  license,  affording  new 
parties  an  opportunity  to  file 
applications  for  the  license. 

(d)  Bidders  who  are  found  to  have 
violated  the  antitrust  laws  or  the 
Commission’s  rules  in  connection  with 
their  participation  in  the  competitive 
bidding  process  may  be  subject,  in 
addition  to  any  other  applicable 
sanctions,  to  forfeiture  of  their  upfront 
payment,  down  payment  or  full  bid 
amount,  and  may  be  prohibited  from 
participating  in  future  auctions. 

§  1 .21 1 0  Designated  entities. 

(a)  Designated  entities  are  small 
businesses,  businesses  owned  by 
members  of  minority  groups  and/or 
women,  and  rural  telephone  companies. 

(b)  Definitions. 

(1)  Small  businesses.  The  Commission 
will  establish  the  definition  of  a  small 
business  on  a  service-specific  basis, 
taking  into  consideration  the 
characteristics  and  capital  requirements 
of  the  particular  service. 

(2)  Businesses  owned  by  members  of 
minority  groups  and/or  women.  Unless 
otherwise  provided  in  rules  governing 
specific  services,  a  business  owned  by 
members  of  minority  groups  and/or 
women  is  one  in  which  minorities  and/ 
or  women  who  are  U.S.  citizens  control 
the  applicant,  have  at  least  50.1  percent 
equity  ownership  and,  in  the  case  of  a 
corporate  applicant,  a  50.1  percent 
voting  interest.  For  applicants  that  are 
partnerships,  every  general  partner 
either  must  be  a  minority  and/or  woman 
(or  minorities  and/or  women)  who  are 
U.S.  citizens  and  who  individually  or 
together  own  at  least  50.1  percent  of  the 
partnership  equity,  or  an  entity  that  is 
100  percent  owned  and  controlled  by 
minorities  and/or  women  who  are  U.S. 
citizens.  The  interests  of  minorities  and 


women  are  to  be  calculated  on  a  fully- 
diluted  basis;  agreements  such  as  stock 
options  and  convertible  debentures 
shall  be  considered  to  have  ^  present 
effect  on  the  power  to  control  an  entity 
and  shall  be  treated  as  if  the  rights 
thereunder  already  have  been  fully 
exercised.  However,  upon  a 
demonstration  that  options  or 
conversion  rights  held  by  non¬ 
controlling  principals  will  not  deprive 
the  minority  and  female  principals  of  a 
substantial  financial  stake  in  the  venture 
or  impair  their  rights  to  control  the 
designated  entity,  a  designated  entity 
may  seek  a  waiver  of  the  requirement 
that  the  equity  of  the  minority  and 
female  principals  must  be  calculated  on 
a  fully-diluted  basis.  The  term  minority 
includes  individuals  of  African 
American,  Hispanic-sumamed, 
American  Eskimo,  Aleut,  American 
Indian  and  Asian  American  extraction. 

(3)  Rural  telephone  companies.  A 
rural  telephone  company  is  any  local 
exchange  carrier  including  affiliates  (as 
defined  in  1.2110(b)(4)),  with  100,000 
access  lines  or  fewer. 

(4)  Affiliate,  (i)  An  individual  or 
entity  is  an  affiliate  of  an  applicant  or 
of  a  person  holding  an  attributable 
interest  in  an  applicant  under  §  24.709 
(both  referred  to  herein  as  “the 
applicant”)  if  such  individual  or 
entity — 

(A)  directly  or  indirectly  controls  or 
has  the  pow'er  to  control  the  applicant, 
or 

(B)  is  directly  or  indirectly  controlled 
by  the  applicant,  or 

(C)  is  directly  or  indirectly  controlled 
by  a  third  party  or  parties  that  also 
controls  or  has  the  power  to  control  the 
applicant,  or 

(D)  has  an  “identity  of  interest”  with 
the  applicant. 

(ii)  Nature  of  control  in  determining 
affiliation. 

(A)  Every  business  concern  is 
considered  to  have  one  or  more  parties 
who  directly  or  indirectly  control  or 
have  the  power  to  control  it.  Control 
may  be  affirmative  or  negative  and  it  is 
immaterial  whether  it  is  exercised  so 
long  as  the  power  to  control  exists. 

Example.  An  applicant  owning  50  percent 
of  the  voting  stock  of  another  concern  would 
have  negative  power  to  control  such  concern 
since  such  party  can  block  any  action  of  the 
other  stockholders.  Also,  the  bylaws  of  a 
corporation  may  permit  a  stockholder  with 
less  than  50  percent  of  the  voting  stock  to 
block  any  actions  taken  by  the  other 
stockholders  in  the  other  entity.  Afiiliation 
exists  when  the  applicant  has  the  power  to 
control  a  concern  while  at  the  same  time 
another  person,  or  persons,  are  in  control  of 
the  concern  at  the  will  of  the  party  or  parties 
with  the  power  to  control. 


(B)  Control  can  arise  through  stock 
ownership;  occupancy  of  director, 
officer  or  key  employee  positions; 
contractual  or  other  business  relations; 
or  combinations  of  these  and  other 
factors.  A  key  employee  is  an  employee  1 
who.  because  of  his/her  position  in  the 
concern,  has  a  critical  influence  in  or 
substantive  control  over  the  operations 
or  management  of  the  concern. 

(C)  Control  can  arise  through 
management  positions  where  a 
concern’s  voting  stock  is  so  widely 
distributed  that  no  effective  control  can 
be  established. 

Example.  In  a  corporation  where  the 
officers  and  directors  own  various  size  blocks 
of  stock  totaling  40  percent  of  the 
corporation’s  voting  stock,  but  no  officer  or 
director  has  a  block  sufficient  to  give  him  or 
her  control  or  the  power  to  control  and  the 
remaining  60  percent  is  widely  distributed 
with  no  individual  stockholder  having  a 
stock  interest  greater  than  10  percent, 
management  has  the  power  to  control.  If 
persons  with  such  management  control  of  the 
other  entity  are  persons  with  attributable 
interests  in  the  applicant,  the  other  entity 
will  be  deemed  an  affiliate  of  the  applicant. 

(iii)  Identity  of  interest  between  and 
among  persons.  Affiliation  can  arise 
between  or  among  two  or  more  persons 
with  an  identity  of  interest,  such  as 
members  of  the  same  family  or  persons 
with  common  investments.  In 
determining  if  the  applicant  controls  or 
has  the  power  to  control  a  concern, 
persons  with  an  identity  of  interest  will 
be  treated  as  though  they  were  one 
person. 

Example.  Two  shareholders  in  Corporation 
Y  each  have  attributable  interests  in  the  same 
PCS  application.  While  neither  shareholder 
has  enough  shares  to  individually  control 
Corporation  Y,  together  they  have  the  power 
to  control  Corporation  Y.  The  two 
shareholders  with  these  common 
investments  (or  identity  in  interest)  are 
treated  as  though  they  are  one  person  and 
Corporation  Y  would  be  deemed  an  affiliate 
of  the  applicant. 

(A)  Spousal  Affiliation.  Both  spouses 
are  deemed  to  ovm  or  control  or  have 
the  power  to  control  interests  owned  or 
controlled  by  either  of  them,  unless  they 
are  subject  to  a  legal  separation 
recognized  by  a  court  of  competent 
jurisdiction  in  the  United  States.  In 
calculating  their  net  worth,  investors 
who  are  legally  separated  must  include 
their  share  of  interests  in  property  held 
jointly  with  a  spouse. 

(B)  Kinship  Affiliation.  Immediate 
family  members  will  be  presumed  to 
own  or  control  or  have  the  power  to 
control  interests  owned  or  controlled  by 
other  immediate  family  members.  In 
this  context  “immediate  family 
member’’  means  father,  mother, 
husband,  wife,  son.  daughter,  brother. 
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sistCT,  father-  or  mother-in-law,  son-  or 
daughter-in-taw,  brothei^  or  sister-in- 
law,  step-father  or  -mother,  step-brother 
or  -sister,  step-son  or  -daughter,  half 
brother  or  sister.  This  presumption  may 
be  rebutted  by  showing  that  the  family 
members  are  estranged,  the  family  ties 
are  remote,  or  the  family  members  are 
not  closely  involved  with  each  other  in 
business  matters. 

Example.  A  ewns^aeoetralling  mterest  ia 
Corporation  X.  A’s  sisiter-ia-law,  B,  ha.%  an 
attributable  mterest  in  a  PCS  application. 
Because  A  and  B  have  a  presumptive  kinship 
affihation,  A  s  interest  in  Corporation  Y  is 
attributable  to  B,  and  thus  to  the  ap^rficant, 
unless  B  rebuts  the  presumotion  with  the 
necessaiy  blowing. 

(iv)  Affiliation  through  stock 
ownership. 

(A}  An  applicant  is  presumed  to 
control  or  have  the  power  to  control  a 
concern  if  he  or  she  owns  or  controls  or 
has  the  power  to  control  50  percent  or 
more  of  its  voting  stock. 

(B)  An  apphco^  is  presumed  to 
control  or  have  tiro  poww  to  control  a 
concern  even  though  ho  or  she  owns, 
controls  ot  has  the  power  to  control  less 
than  SO  percent  ^  the  concern’s  voting 
stock,  if  the  block  of  stock  ho  or  she 
owns,  controls  os  has  the  power  to 
control  is  targe  as  conpar^  with  any 
othex  outstanding  bloc^  of  stock. 

(C)  If  two  ch:  Bore  persoos  each  owns, 
coDtrcds  or  has  the  pommc  to  control  less 
than  50  percent  oi  the  voting  stock,  of  a 
concern,  such  raiiHKity  holdings  are 
equal  or  8ppraaii»ately  equal  in  size, 
and  the  aggregate  of  these  minority 
holdings  is  lai^  as  compared  with  any 
other  stock  holding,  the  presumption 
arises  that  each  one  of  tltese  persons 
individu^ty  controls  or  has  the  power 
to  control  the  concern;  however,  such 
presumption  may  be  rebutted  by  a 
showing  that  such  control  or  power  to 
control,  in  fact,  does  not  exist. 

Iv]  Afiiliatioa  arising  under  stock 
options,  convertible  debentures,  mvd 
agreements  to  merge.  Stock  options, 
convertible  debentures,  and  agreements 
to  merge  (including  agreements  in 
principle)  are  generally  considered  to 
have  a  present  effect  on  the  power  to 
control  the  concern.  Therefore,  in 
making  a  size  determination,  such 
options,  debentures,  and  agreements  are 
gener^ly  treated  as  though  the  rights 
held  theretmder  had  been  exercised. 
However,  an  affiliate  cannot  use  such 
options  and  debentures  to  appear  to 
terminate  its  control  over  another 
concern  before  it  actually  does  so. 

Exoiopie  1.  U  eonip«>y  B  balds  an  eption 
to  purchase  a  coBtioltiDg  iateiest  in  compaBy 
A,  who  holds  an  attributahia  iBCeiest  in  a  PCS 
application,  tile  situation  is  treated  as  though 
rompanj-  B  bad  exercised  its  rights  and  had 


come  owner  of  a  controlling  interest  in 
company  A.  The  gross  revenees  of  company 
B  must  be  taken  mtnacEOBnt  indMenniaMg 
the  sizo  of  tiio  appheam. 

Example  2.  kf  a  large  eanapmy, 
holds  70%  (TO  of  too  otttstasd^g  ^aresl  ol 
the  voting  stock  of  company  A,  who  holds  an 
attributable  interest  in  a  PCS  application,  and 
gives  a  third  party,  SmaHCo.  an  option  to 
purchase  50  of  the  70  shares  own^  by 
BigCo,  BigCo  will  be  deemed  to-  be  an  allihate 
of  company  A,  <ad  thus  tile  applicant,  usitil 
Sm^Hio  actually  exercises  its  option  to 
purchase  sucb  shares.  In  order  to  prevent 
BigCo  from  circumventing  the  intent  of  the 
rule  which  requires  such  options  to  be 
considered  on  a  fully  dilut^  basis,  the 
option  is  not  considered  to  have  present 
effect  in  this  case. 

Examples,  ff  company  A  has  entered  into 
an  agreement  to  merge  with  company  B  in 
the  future,  the  situation  is  treated  as  though 
the  merger  has  taken  place. 

(vi)  AffiliatioB  undmr  voting  trusts. 

(A)  Stock  interests  held  in  tru^  shall 
be  deemed  controlled  by  any  pexsea 
who  holds  or  shares  the  power  to  vote 
such  stock,  to  any  person  who  has  the 
.  sole  power  to  seLt  sitcb  stock,  and  to  any 
person  who  has  the  right  to  revoke  the 
trust  at  will  or  to  replace  the  trustee  aft 
will. 

-  (B)  If  a  trustee  has  a  famihal,  phonal 
or  extra-trust  business  relationship  to 
the  grantov  or  the  beneficiary,  the  stock 
interests  held  in  trust  will  be  deemed 
controlled  by  the  grantor  or  beneficiary, 
as  appropriate. 

(C)  If  the  primary  purpose  of  a  voting 
trust,  or  similar  agremnetit,  is  to  separate 
voting  power  from  beneficial  ownership 
of  voting  stock  for  the  purpose  of 
shifting  control  of  or  t]^  power  to 
control  a  concern  in  order  tiiat  such 
concern  or  another  eoneem  may  meet 
the  Commission’s  size  standards,  such 
voting  trust  shall  not  be  considered 
valid  for  this  ptupose  regardless  of 
whether  it  is  or  is  not  recognized  within 
the  a^^jiiopifate  jurisdiction. 

|vii)  Affiliation  through  common 
management.  Affiliation  generally  arises 
where  officers,  directors,  or  key 
employees  serve  as  the  ma^rity  or 
otherwise  as  the  controlling  element  of 
the  board  of  directors  and/or  the 
managpnent  of  another  entity. 

(vii^  Afiiliation  through  common 
facilities.  Affiliation  generally  arises 
where  one  concern  shares  o^e  space 
and/or  empk^fees  and/or  other  fadlities 
with  anortier  concern,  particularly 
where  such  concerns  are  in  the  same  or 
related  industry  or  field  of  operations, 
or  where  such  concerns  were.  CoEinerly 
affiliated,  and  through  these  sharing 
arrangements  one  cestcera  has  contreJ, 
er  potential  ccsstroi,  of  ti)e  other 
concern. 

fix)  Affiliation  through  eonfracttia) 
refationshipe.  AffiKation  genfraWy 


arises  where  one  concern  is  dependent 
upon  miother  concern  for  contracts  ami 
business  to  such  a  degree  that  one 
concern  has  control,  or  potential 
control,  of  the  other  concern. 

(x)  Affiliation  under  joint  venture 
arrangements. 

( Al  A  joint  venture  for  size 
determination  purposes  is  an 
association  of  concerns  and/or 
individuals,  with  interests  in  any  degree 
or  proportion,  formed  by  coritracf,, 
express  or  implied,  to  engage  in  and 
carry  out  a  single,  specific  business 
venture  for  jpint  profit  for  which 
purpose  they  combine  their  efforts, 
property,  money,  skill  and  knowledge, 
but  not  on  a  continuing  or  permanent 
basis  for  conducting  business  generally. 
The  determination  vdtether  an  entity  is 
a  joint  venture  is  based  upon  the  facts 
of  the  business  operation,  regardless  of 
how  the  business  operation  may  be 
designated  by  the  p^ies  involved.  Arr 
agreement  to  share  profits/losses 
proportionate  to  ea^  party’s 
contribution  to  the  business  operation  is 
a  significant  factor  in  determinnig 
whether  the  business  operation  is  a 
point  venture. 

(BJ  The  parties  to  a  joint  venture  are 
considered  to  be  affiliated  with  each 
other. 

vC)  The  Commissiem  may  set  aside 
specific  heenses  for  which  only  eligible 
designated  entities,  as  specified  by  the 
Commission,  may  bid. 

(D)  The  Commission  may  permit 
partitioning  of  service  areas  in 
particular  services  far  eligible 
desimated  entities, 

(E)  The  Commisskm  may  permit  smart 
businesses  (including  small  businesses 
owned  by  women,  minorities,  or  rural 
telephone  companies  that  quali^  as 
small  businesses)  and  other  entities 
determined  to  be  eligible  on  a  service- 
specific  basis,  which  are  highbid«iers 
for  licenses  specified  by  the 
CcHumission,  to  pay  the  full  amouitt 
their  high  bids  in  installments  over  the 
term  of  their  licenses  pursuant  to  the 
foltowine: 

(1)  Unless  otherwise  specified,  each 
eligible  applicant  paying  for  its 
license(s)  on  an  instalment  basis  must, 
deposit  by  wire  transfer  or  cashier’s 
check  in  the  manner  specified  in 
§  1.2107(b)  sufficient  ^ditkinal  funds 
as  are  necessary  to  bring  its  total 
deposits  to  ten  (10}  percent  of  its 
winning  bid(s)  within  five  (5}  bust  ness 
days  after  the  Commission  has  detdared 
it  the  winniHg  bidder  and'  closed  the 
bidding.  Failure  to  remit  the  required 
payment  wilt  make  the  bidder  liable  ti> 
pay  peBdlties  pvnsuant  to  §  1.2't04tg}t2]L 

(2}  Within  fi^vc  (5}  business  days  of 
the  grant  of  die  fiicense  application  of  a 
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winning  bidder  eligible  for  installment  to  eligible  designated  entities.  monetary  purchase  pricev  but  also  any 

payments,  the  licensee  shall  pay  another  Competitive  bidding  rules  applicable  to  future,  contingent,  in-kind,  or  other 

ten  (10)  percent  of  the  high  bid,  thereby  individual  services  will  specify  the  consideration  (e.g..  management  or 

commencing  the  eligible  licensee’s  designated  entities  eHgible  for  bidding  consulting  contracts  either  with  or 

installment  payment  plan.  Failure  to  credits,  the  licenses  for  which  bidding  without  an  option  to  purchase;  below 

remit  the  required  payment  will  make  credits  are  available,  the  amounts  of  market  financing), 

the  bidder  liable  to  pay  penalties  bidding  credits  and  other  procedures.  (b)  Unjust  enrichment  payment:  set- 

pursuant  to  §  1.2104(g)(2).  (g)  The  Commission  may  establish  aside.  As  specified  in  this  paragraph  an 

(3)  Upon  grant  of  the  license,  the  different  upfront  payment  requirements  applicant  seeking  approval  for  a  transfer 

Commission  will  notify  each  eligible  for  categories  of  designated  entities  in  of  control  or  assignment  (otherwise 

licensee  of  the  terms  of  its  installment  competitive  bidding  rules  of  particular  permitted  under  the  Commission’s 

payment  plan.  Unless  other  terms  are  auctionable  services.  Rules)  of  a  license  acquired  by  the 

specified  in  the  rules  of  particular  (h)  The  Commission  may  offer  transferor  or  assignor  pursuant  to  a  set- 

services,  such  plans  will:  designated  entities  a  combination  of  the  aside  for  eligible  designated  entities 

(i)  impose  interest  based  on  the  rate  available  preferences  or  additional  under  §  1.2110(c),  or  who  proposes  to 

of  U.S.  Treasury  obligations  (with  preferences.  take  any  other  action  relating  to 

maturities  closest  to  the  duration  of  the  (i)  Designated  entities  must  describe  owmership  or  control  that  will  result  in 

license  term)  at  the  time  of  licensing;  on  their  long-form  applications  how  loss  of  status  as  an  eligible  designated 
(li)  allow  installment  payments  for  the  they  satisfy  the  requirements  for  entity,  must  seek  Commission  approval 

full  license  term;  eligibility  for  designated  entity  status,  and  may  be  required  to  make  an  unjust 

(iii)  begin  with  interest-only  payments  and  must  list  and  summarize  on  their  enrichment  payment  (Payment)  to  the 

for  the  first  two  years;  and  long-form  applications  all  agreements  Commission  by  cashier’s  check  or  wire 

(iv)  amortize  principal  and  interest  that  effect  designated  entity  status,  such  transfer  before  consent  will  be  granted, 

over  the  remaining  term  of  the  license.  as  partnership  agreements,  shareholder  The  Payment  w'ill  be  based  upon  a 

(4)  A  license  grmted  to  an  eligible  agreements,  management  agreements  schedule  that  will  take  account  of  the 

entity  that  elects  installment  payments  and  other  agreements,  including  oral  term  of  the  license,  any  applicable 

shall  be  conditioned  upon  the  full  and  agreements,  which  establish  that  the  construction  benchmarks,  and  the 
timely  performance  of  the  licensee’s  designated  entity  will  have  both  de  estimated  value  of  the  set-aside  benefit, 

payment  obligations  under  the  facto  and  de  jure  control  of  the  entity.  which  will  be  calculated  as  the 

installment  plan.  Such  information  must  be  maintained  at  difference  between  the  amount  paid  by 

(i)  If  an  eligible  entity  making  licensees'  facilities  or  by  their  the  designated  entity  for  the  license  and 

installment  payments  is  more  than  designated  agents  for  the  term  of  the  the  value  of  comparable  non-set-aside 

ninety  (90)  days  delinquent  in  any  license  in  order  to  enable  the  license  in  the  fiee  market  at  the  time  of 

I*®  ,  Commission  to  audit  designated  entity  the  auction.  The  Commission  will 

(u)  Upon  default  or  in  anticipation  of  eligibility  on  an  ongoing  basis.  ^  establish  the  amount  of  the  Payment 

default  of  one  or  more  installment  j  •j’^jg  Commission  may,  on  a  service-  and  the  burden  will  be  on  the  applicants 

payments,  a  licensee  may  request  that  specific  basis,  permit  consortia,  each  to  disprove  this  amount.  No  payment 
the  Commission  permit  a  three  to  six  member  of  which  individually  meets  will  be  reouired  if; 
month  grace  period,  during  which  no  ^j^g  eligibility  requirements,  to  qualify  The  license  is  transferred  or 

installment  payments  need  be  made.  In  for  any  designated  entity  provisions.  assigned  more  than  five  years  after  its 

considering  whether  to  grant  a  request  (1^)  The  Commission  may,  on  a  initial  issuance,  unless  otherwise 

for  a  grace  period,  the  Commission  may  service-specific  basis,  permit  publicly-  specified;  or 
consider,  among  other  things,  the  traded  companies  that  are  owned  by  (2)  The  proposed  transferee  or 

licensee’s  payment  history,  including  members  of  minority  groups  or  women  assignee  is  an  eligible  designated  entity 
whether  the  licensee  has  defaulted  to  qualify  for  any  designated  entity  under  §  1.2110(c)  or  the  service-specific 

before,  how  far  into  the  license  term  the  provisions.  competitive  bidding  rules  of  the 

default  occurs,  the  reasons  for  default,  particular  service,  and  so  certifies, 

whether  the  licensee  has  met  §1.2111  Assignment  or  transfer  of  control:  [c)  Unjust  enrichment  payment: 

construction  build-out  requirements,  the  unjust  enrichment  installment  financing.  An  applicant 

licensee’s  financial  condition,  and  (a)  Reporting  requirement.  An  seeking  approval  for  a  transfer  of  control 

whether  the  licensee  is  seeking  a  buyer  applicant  seeking  approval  for  a  transfer  or  assignment  (otherwise  permitted 
under  an  authorized  distress  sale  policy,  of  control  or  assignment  (otherwise  under  the  Commission’s  Rules)  of  a 

If  the  Commission  grants  a  request  for  permitted  under  the  Commission’s  license  acquired  by  the  transferor  or 

a  grace  period,  or  otherwise  approves  a  Rules)  of  a  license  within  three  years  of  assignor  through  a  competitive  bidding 
restructured  payment  schedule,  interest  receiving  a  new  license  through  a  procedure  utilizing  installment 

will  continue  to  accrue  and  will  be  competitive  bidding  procedure  must,  financing  available  to  designated 

amortized  over  the  remaining  term  of  together  with  its  application  for  transfer  entities  under  §  1.2110(d)  will  be 
the  license.  of  control  or  assignment,  file  with  the  required  to  pay  the  full  amount  of  the 

(iii)  Following  expiration  of  any  grace  Commission’s  statement  indicating  that  remaining  principal  balance  as  a 
period  without  successful  resumption  of  its  license  was  obtained  through  condition  of  the  license  transfer.  No 

payment  or  upon  denial  of  a  grace  competitive  bidding.  Such  applicant  payment  will  be  required  if  the 

period  request,  or  upon  default  with  no  must  also  file  with  the  Commission  the  proposed  transferee  or  assignee  assumes 

such  request  submitted,  the  license  will  associated  contracts  for  sale,  option  the  installment  payment  obligations  of 
automatically  cancel  and  the  agreements,  management  agreements,  or  the  transferor  or  assignor,  and  if  the 

Commission  will  initiate  debt  collection  other  documents  disclosing  the  local  proposed  transferee  or  assignee  is  itself 
procedures  pursuant  to  Part  1,  Subpart  consideration  that  the  applicant  would  qualified  to  obtain  installment  financing 

O.  receive  in  return  for  the  transfer  or  under  §  1.21 10(d)  or  the  service-specific 

(f)  The  Commission  may  award  assignment  of  its  license.  This  competitive  bidding  rules  of  the 

bidding  credits  (i.e.,  payment  discounts)  information  should  include  not  only  a  particular  service,  and  so  certifies. 
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(d)  Unjust  enrichment  payment: 
bidding  credits.  An  applicant  seeking 
approval  for  a  transfer  of  control  or 
assignment  (otherwise  permitted  under 
the  Commission’s  Rules)  of  a  license 
acquired  by  the  transferor  or  assignor 
through  a  competitive  bidding 
procedure  utilizing  bidding  credits 
available  to  eligible  designated  entities 
under  §  1.2110(e)  or  who  proposes  to 
take  any  other  action  relating  to 


ownership  or  control  that  will  result  in 
loss  of  status  as  an  eligible  designated 
entity,  must  seek  Commission  approval 
and  will  be  required  to  make  an  unjust 
enrichment  payment  (Payment)  to  the 
government  by  wire  transfer  or  cashier’s 
check  before  consent  will  be  granted. 
The  Payment  will  be  the  sum  of  the 
amount  of  the  bidding  credit  plus 
interest  at  the  rate  applicable  for 
installment  financing  in  effect  at  the 


time  the  license  was  awarded.  See 
§  1.2110(e).  No  payment  will  be 
required  if  the  proposed  transferee  or 
assignee  is  an  eligible  designated  entity 
under  §  1.2110(e)  or  the  service-specific 
competitive  bidding  rules  of  the 
particular  service,  and  so  certifies. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Deveiopment 

[Docket  No.  N-94-1917;  FR-3350-N-98] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 


HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  August  26,  1994. 
ADDRESS:  For  further  information, 
contact  David  Pollack,  Department  of 
Housing  and  Urban  Development,  Room 
7262,  451  Seventh  Street  S\V, 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-fi-ee  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis. 


identifying  imutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today’s  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Correction:  Property  No.  319240011 
published  August  12, 1994  is 
unavailable  for  homeless  assistance  use. 

Dated:  August  19, 1994. 

)acquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 
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